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OBSERVATION 
Ad hoc appointment—Govt. issue circular for regularation of services—Services 
of petitioners terminated on expiry of term on basis of embezzlement—In the instant case 
allegations of serious misconduct against the petitioners and also the adverse entries- 
in the service records of these petitioners were taken into consideration without givi 
ng them any opportunity of hearing and without following the procedure provided 
in Article 311 (2) of the Constitution of India—Orders terminating the services of 
the petitioners appellants on the gronud that ‘‘the posts are no longer required” are 
made by way of punishment—Held on facts termination was by way of punishment 
and orders were illegal for non-compliance of Art. 311 (2) of Constitution of India. 
| OBSERVED BY 
A.P. Sen B.C. Ray 


Hon’ble Judges, Supreme Court of India. 
IN | 


Civil Appeals Nos, 230 and 231 of 1982, decided on 7-5-1986 between Jarnail 


Singh and others, etc., Appellants v. State of Punjab and others, Respondents. 
TEXT 


Ray, J. :- These appeals on special 
Leave are against the judgement and 
orders passed by a Division Bench of 
the High Court of Punjab and Haryana 
dismissing sumarily the writ applications 
being Civil Writs Nos. 476 and 484 of 
1981 filed by the appellants on the grou- 
nd that the orders terminating services 
of the petitioner did not attach any stig- 
ma tothe service career of any of the 
appellants-petitioners, but they are made 
in terms of employment. 


2. The appellants were appointed 
on ad hoc basis as surveyors on various 
dates between December 1976 to Nove- 
mber 1977 through Employment Excha- 
nge. The terms of the order of appoint- 
ment are quoted herein below :- 


“The following officials are hereby 
appointed as Surveyors in the grade of 


Rs. 140-6-]70/8-210/10-300 up to 28-2- — 
1977 or up to the date till the regular 
candidates are recommended by the 
Board, whichever is less on ad hoc basis 
and are posted under the officers ngen- 
tioned against their names. 


Their services can be dispensed with 
any time without any notice or reason. 
These candidates will have to produce 
their concerned certificate to the concer- 
ned officers before the submission of the 
joining report.” 


3. The Government of Punjab in 
order to regularise the services of all 
the ad hoc employees who had completed 
the minimum period of one year’s service 
on September, 1980 issued a Circular 
(Annexure ‘B’) to the effect that the 
services of the ad hoc employees shall be 
regularised oncertain conditions men- 
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tioned therein. On being directed by 
respondent Nos 3 and 4 the petitioner 
submitted the requisite documents to the 
authorities concerned for regularisation 
of their services. The service of the peti- 
tioners was, however, terminated with 
effect from 31-1-81 by the order of the 
Chief Conservator of Soils, Punjab, 
Chandigarh, respondent No 2. 


4. The crucial question requires to 
be decided in the instant appeals is whe- 
ther the impugned order of termination 
of services of the petitioner can be deem- 
ed to be an innocuous order of termina- 
tion simpliciter according to the terms 
and conditions of the services without 
attaching any stigma to any of the petiti- 
oners or it is one in substance and in fact 
an order of termination by way of 


punishment based on misconduct and. 


made in violation of the procedure pres- 
cribed by Article 311 (2) of the Constit- 
ution of India. In other words when 
the order of termination is challenged as 
casting stigma on the sevice career, the 
Court can lift the veil in order to find 
out the real basis of the impugned order 
even though on the face of it the order 
in question appears to be innocuous 


5. In order to decide this issue, it 
is necessary to consider firstly the terms 
and conditions of appointment. The 
appointments of the petitioners are pur- 
ely temporary and they have been appoi- 
nted on ad hoc basis “up to a certain date 
or up to date till the regular candidate 
are recommended by the Board, which 
ever is later.” It was also provided 
therein their services can be dispensed 
with any time without any notice or 


A. P. Sen 

Judge 

Supreme Court of India 
reason. The petitioners undoubtedly 
worked as Surveyors since the date of 
their appointment which in some cases 
(is) in December 1976 and in s>me 
cases on different dates between Novem- 
ber, 1977 till 31st of January, 1981 when 
their services weer terminated In the 
order of termination it has been stated 
that ‘‘services of the employees are termi- 
nated with effect from 31-1-81 because 
these posts are no longer repuired”. 
This order was made by the Chief Con- 
servator of soils, Punjab, respondent 
No. 2. 

6. An affidavit has been sworn by 
Ashok Kumar, the petitioner No. 2, on 
18th March 1981 along with an applica- 
tion for stay. In paragraph 3 of the said 
affidavit it has been specifically stated :- 


‘(a) That the petitioner No. 1 was 
accused of a shortage of Rs. 7317.50, 
voide communication No. 1965 dated 
12-11-1979 received from Assistant Soil 
Conservation Officer, Budlada, District 
Bhatinda. 


(b) That the deponent who is 
petitioner No. 2 was also accused of 
shortfall and a First Information Report, 
dated 20-8-1980 (No. 2715) has been 
lodged against him with Police Station 
Nahiwala (District Bhatinda) in respect 
of the same. 

(c) That Darshan Singh, the petiti- 
oner No. 6, was accused of shortages, 
Vide communication No. 10351 dated 
3-10-1980 received from the Conservator 
o1 Soils, Ferozepur. 

(d) That Satnam Raj, petitioner 
No. 8 was also accused of misappropri- 
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ations vide communication No. 18369, 


dt. 3-10-1980. 


(e) That Ramesh Singh, petitioner 
No. 12 was accuséd of shortages to the 
tune of Rs. 14,000/- and was informed 
accordingly by the respondents. 

> (f) That similar allegations were 


made against the remaining petitioners | _ 


and they were branded as incompetent 
and unfit for Government service. Ad- 


verse entries were also made in the | 


Annual Reports.” 


7. In paragraph 4 of the said affida- 


vit it has been further averred that the 


above facts are true and correct to the. 


knowledge of the deponent. It has also 


been stated that the petitioners had 


prayed inthe High Court to summon 
and scrutinize the official records which 


would have clearly indicated that-the 
impugned orders of termination were ~~ 


based by way of punishment and cast 
stigma on the petitioners. 

8. In the counter-affidavit sworn 
by C. M. Sethi, Chief Conservator of 
Soils, Punjab, Chandigarh on behalf of 
respondents No. 1 to 7 on April 4, 1981 
the statements in paragraphs 3, 4 and 5 
of the said affidavit have not at all been 
controverted. In pararaph 4 of the said 
affidavit it has been stated that annual/ 
half yearly confidential reports were 
written on the work and conduct of all 
adhoc employees including the petitioner 
in the department. it is not correct to 
say that they learnt of their adverse 
reports from the return filed in the High 
Court for the first time. 

9. An additional affidavit verified 
by C, M. Sethi, Chief Conservator of 


A. P. Sen’ « : 
Judge 
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Soils, respondent no. 20n January 15, 
1982 was filed. It has been stated in . 


paragraphs 3 3, 4 and 5 of the said affi- : 
davit : : 


“The claim’ of the petitioner that 
their record is satisfactory and they 
have been performing their 
duties efficiently _. was denied 
in connection with their claim for regu- 
lar appointment only and it was stated ~ 
strictly in connection with their claim 
for regular appointment that some of: 
them have adverse record and there 
are shortages/embezzlements and that~ 
the Departmental Selection Committee 
constituted by the Government did not — 
recommend them as fit for regular ' 
appointment, in view of which they 
cannot be made regular. . The petitioners — 
are quoting that information asa 


ground for termination of-their services; i 


out of context, which is not correct 
and is denied. ; 


The services of the petitioners were — 


terminated on the expiry of existing term 


of ad hoc appointment and not for the | 
reason due to which they were found to 
be not fit for regular appointment by the 
Departmental Selection Committee. | 


According to the reports of the Field’ 
Officers the petitioners Sarvshri Natha - 
Singh, Balbir Singh, Ram-~ Chand, 
Darshan Singh, Dalbir Singh, Sat Pal, 
Nirmal Singh and Satnam Raj who had 
earned adverse reports during the years 
1979-80 and up to 9/89 were duly conve- 
yed the adverse entries. It is, therefore, 
denied that the adverse entries were not. 
convey ed to them.” 
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10. An additional affidavit on be- 
half of the appellants has been sworn by 
Swinder Singh, one of the appellants on 
8-8-84. In paragraph 4 of the said affida- 
vit it had been averred that the follow- 
ing appellants were not communicated 
any adverse report :— 

(i) Jarnail Singh, Appellant No. 
1 in Civil Appeal No. 230/82. 

(ii) Ashok Kumar, Appellant No. 
2 in Civil Appeal No. 230/82. 

(iii) Tajender Singh, Appellant 
No, 2 in Civil Appeal No. 231/82. 

(iv) Nachhattar Singh, Appellant 
No. 4 in Civil Appeal No. 231/82. 

(v) Bagga Singh, Appellant No. 
7 in Civil Appeal No. 230/82. 


(vi) Ramesh Singh, Appellant No. 


Name of the Date of 
Appellant Report 

1. Roop Chand 29-1-81 

2. Nathha Singh 6-10-80 

3. Dalbir Singh not known 
4. Darshan Singh 30-10-80 

5. Satnam Raj 25-10-80 

6. Nirmal Singh not known 
7. Balbir Singh not known 
8. Ram Chand Siv not known 
9. Savinder Singh 28-1-80 

10. Sakttar Singh 25-10-80 
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12 in Civil Appeal No.230/82. 


(vii) Bura Singh, Appellant No. 
5 in Civil Appeal No. 231/82. 


(vii) Joginder Singh, Appeallant 
No. 7 in Civil Appeal No. 231/82. 
11. It has been stated in para- 
graph 5 :— 


‘That the above names of the Appe- 
llants who were not communicated any 
adverse reports are given in view of the 
fact that the Respondent State has main- 
tained that Appellants were Communic- 
ated adverse reports in accordance with 
the Rules and they were not confirmed 
in view of these adverse entries in the 
Confidential Rolls of the Appellants.” 


12. It has been stated in paragraph 
6 of the said affidavit :— 


Date of communication 
of the report 


29/30-1-81 
December 1980 
24-1-1980 
December 1980 ° 
December 1980 
December 1980 
December 1980 
December 1980 
End of January’ 81 


December 1980 


(issued on 3-11-80) 


11. Partap Singh 27-10-80 


December 1980 


(issued on 3-11-80) 


12. Sat Pal 25-10-80 


13. Tarsem Lal 24-12-80 


2-1-1981 


\ (issued on 2-1-81) 
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“That, it is however admitted, that 
the rollowing appellants were actually 
communicated adverse reports, as late 
and closer to their date of termination 


of their services, as is indicated inthe 


table below :— 


13. It has been stated in paragraph 
7 of the said affidavit :—- 


“That the following persons who 
wete recruited around the same time and 
were taken in service also earned adverse 
reports and faced charges of embezzle- 
ment, but have been retained and regu- 
larised in service in preference to the 
Appellants :- 


(1) Gurbux Singh s/o Sohan. Singh 

(2) Mithoo Ram s/o Muleand Lal 

(3) Gurcharan Singh s/o Hazara Singh 
(4) Tulsa Singh s/o Surjeet Singh 

(5) Vinay Kumar Sawhney | 

(6) Kabul Singh s/o Tara Singh 

(7) Daulat Ram s/o Gala Ram 

(8) Chander Prakash s/o Sunder Lal 
(9) Nirmal Singh s/o Sohan Singh 

(10) Gurbux Singh s/o Geja Singh 

(11) Jaswant Singh s/o Chanchal Singh 
(12) Ganda Singh s/o Hardit Singh 

(13) Boota Singh s/o Anokh Singh 

(14) Manmohan Sood s/o Arjun Singh 


14. It has been stated in paragraph 
8 of the said affidavit :- 


“That there wee other persons who 
were recruited later than the Appellants 
but continued to remain in service to the 
detriment of the Constitutional rights of 


a 


af 


pi 
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the Appellants”’. : 
15. It has been stated in paragraph 
10 of the said affidavit :— 


‘That the respondent State framed 
false cases of embezzlement against some 
of the appellants and till to date no pro- 
ceedings have been taken, nor any inqui- 
ries instituted against, in regard to those 
cases.” 


16. It has been stated in paragraph 
13 of the said affidavit :— 


“That the Screening Committee was 
presided over by the Chief Conservator 
of Soils, Punjab, Chandigarh Shri C.M. 
Sethi, under whose administrative con- 
trol the Appellants’ Confidential Record 
was written, and who has filed the Coun- 
ter-Affidavit on behalf of the Respon- 
dents before this Hon’ble Court.” 


17. In the affidavit verified by 
Pritam Singh, Chief Conservator of 
Soils, Punjab, Chandigarh on 22nd 
November 1984, it has been stated in 
paragraph 4 that :— 

‘It 18 wrong that there were adverse 
remarks against Sarvshri Jarnail] Singh: 
Romesh Singh and Bura Singh which 
were required to be communicated to 
them. In respect of others there were 
adverse remarks which were communica- 
ted through letter mentioned below :- 


(1) Sh. Ashok Kumar :— According 
to the record available adverse rema- 
rks were conveyed by the Conservator of 
Soils, Ferozepur to the Divisional Soil 
conservation Officer, Bhatinda vide letter 
No. 11427 dated 28-10-80 for its further 
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communication to the official concerned 

(2) Tejinder Singh :—- Adverse 
remarks were conveyed by the Conser- 
vator of Soils, Ferozepur to the Divisio- 
nal Soil Conservation Officer, Bhatinda 
vide No. 11429 dated 27-10-80 for 
further communication to the official 
concerned. 


(3) Nachhatar Singh :— Adverse 
remarks were conveyed by the Conser- 
vator of Soils, Ferozepur to the Divisio- 
nal Soil Conservation Officer, Bhatinda, 
vide No. 10355 dated 3-10-80 for further 
communication to the official concerned. 

(4) Joginder Singh :- Adverse 
remarks were conveyed by the Conserva- 
tor of Soils, Ferozepur to the Divisional 
Soil Conservation Officer, Bhatinda vide- 
No. 11813 dated 4-11-80 for further 
communication to the official concer- 
end. 

(5) Bagga Singh :—Communication 
reference is not available on record. 

The services of the petitioner were 
terminated on the expiry of existing 
term of ad hoc appointment and not for 
the reason due to which they were found 
to be not fit for regular appointment by 
the Departmental Selection Committee.” 


18. It has further been stated in 
paragraphs 6 and 7 of the said affidavit. 

‘That the adverse entries of the 
period varying from 10/80 to 1/81 have 
been communicated to them in Decem- 
ber, 1980, January, 1981 As this period 
is nearer to their date of termination of 
services so they were to be communica- 
ted these remarks at that time only. 


A. P. Sen 


Judge 
Supreme Court. of India 


It is incorrect to the extent that the 
persons named below earned adverse 
remarks and had charges of shortages/ 
embezzlement. 


(i) Mithu Ram s/o Mukan Lal 

(ii) Gurcharan Singh s/o Hazara 
Singh 

(iii) Kabul Singh so Tara Singh 

(iv) Daulat Ram s/o Gala Ram 

(v) Chander Parkash s/o Sundar 
Lal 

(vi) Gurbux singh s/o Geja Singh 

(vii) Jaswant Singh s/o Chanchal 
Singh 

(vili)Ganda Singh 
Sinhg 

(ix) Boota Singh sjo Anokh Singh 

(x) Manmohan Sood s/o Arjun 
Singh 


s/o Hardit 


However, in the case of remaining 
persons namely Sarvshri (i)Gurbux Singh, 
s/o Sohan Singh, (ii)Tulsa Singh s/oSurjit 
Singh, (iii) Nirmal Singh s/o Sohan Singh, 
(iv) Vinay Kumar s/o Shri Ram, there we- 
re adverse remarks against these persons 
and the Departmental Selection Commi- 
ttee examined their record of service and 
found them fit for regular appointment. 
The Departmental Selection Committee 
was fully competent to select or reject 
any of the candidates for regular appoin- 
tment in accordance with the Govern- 
ment instructions on the subjet ” 


19. It has also been stated in para- 
graph 8 of the said affidavit that the 
Departmental Selection Committee in 
accordance with the Government instruc- 
tions as contained in Government Notifi- 
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cation dated 28-10-1980 considered the 
cases Of all eligible person including the 
appellants and the persons cited in the 
list for appointment on regular basis and 
the appellants Were not found fit for 
appointment on regular basis by the 
Committee. Thus the appellants were 
afforded full opportunity to compete and 
as such no constitutional right of the 
appellants was infringed. 


20. It thus appears on a considera- 
tion of the averments made in the affida- 
vits verified on behalt of the petitioners 
as well as on behalf of the respondents 
that the impugned order of termination 
of service of the petitioners had been 
made on the ground that there were 
adverse remarks in the service records of 
the petitioners as well as there were ser- 
ious allegations of embezzlement of funds 
against some of the petitioners. It is 
quite clear that on consideration of all 
these adverse entries in the service record 
as well as serious allegations relationg 
to misconduct, the peritioners were not 
considered fit by the Departmental Selec- 
tion Committee to recommend the petit- 
ioners for regularisation of their services 
as Surveyors. The impugned ordess of 
termination of Services of the petiti- 
oners are really made by way of punish- 
ment and they are not termination simpl- 
iciter according to terms of the appoint- 
ment without any stigma as wrongly 
stated. It is undisputed that the resp- 
ondents Nos. 2 and 3 did not follow the 
mandatory procedure prescribed by Art. 
311 (2) of the Constitution in making the 
purported orders of termination of servi- 
ces of the petitioners on the ground of 
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misconduct and thus there has been a 
patent violation of the rights of the pet- 
itioners as provided in Art 311 (2) of the 
Constitution. There is no room for any 
doubt that the impugned orders of term- 
ination of services of the petitioners had 
been made by way of punishment as the 
allegations of embezzlement of funds as 
adverse remarks in the service records of 
these petitioner were the basis and the 
foundation for not considering the petit- 
ioners to be fit for being regularised in 
their services in accordance the Govern- 
ment Circular dated October 28. 1980. 
Therefore, it is clear and evident in the 
context of these facts and circumstances 
of the case that impugned order of term- 
ination though couched in the innocuo- 
us terms and conditions of the appoint- 
ment, yet the impugned orders of termi- 
nation of services of the petitioners were 
in fact made by way of punishment being 
based on the misconduct. There is also 
no denial of the specitic averments made 
in the paragraph 8 of the Additional Affi- 
davit sworn by one of the appellants 
Swinder Singh on August 8, 1984 that per- 
sons who were recruited later than the 
appellants were allowed to continue and 
to remain in service to the constitutional 
rights of the appellants. The impugned 
order of termination was, therefore, also 
assailed on the ground of discrimination, 
infringing Arts. 14 and 16 of the Con- 
stititution of India. 

21. It is vehemently urged on behalf 
of the respondents that the orders of ter- 
mination have been made in accordance 
with the terms of the ad hoc appointment 
of the petitioners which provided that 
their services can be terminated at any 
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time without assigning any reason and 
as such the impugned orders could not be 
assailed on the ground of attaching any 
stigma to the service career of the petiti- 
oners. It has also been urged that where 
the impugned order is per se innocuous 
and it is made in accordance with the 
terms of the appointment, the Court 
should not delve into the circumstances 
which were taken into consideration by 
the authorities concerned in making the 
order. In other words It has been urged 
that in such cases it is not for the Court 
to enquire into the basis of the order and 
to see if the same was in fact made by 
way of punishment having evil conse- 
quences or not. 


22 The petitioners are undoubtedly 
temporary ad hoc employees having no 
right to the posts they hold. In the case 
of Paishotam Lal Dhingra v. Union of 
India, 1958 SCR 828 :(AIR 1958 SC 36) 
it has been observed by the Court as 


follows :— 


‘In short, if the termination of ser- 
vice is founded on the right flowing from 
contract or the service rules then, prima 
facie, the termination is not a punish- 
ment and carried with it no evil conse- 
quences and so Art. 311 is not attracted. 
But even if the Government has, by con- 
tract or under the rules, the right to 
terminate the employment without going 
through the procedure prescribed for in- 
flicting the punishment of dismissal or 
removal or reduction in rank, the Gove- 
rmment may, nevertheless, choose tv 


punish the servant and if the termination - 


Of service is sought to be founded on 
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misconduct, negligence, inefficiency or 
other disqualification, then it is a punish- 
ment and the requirements of Art 311 
must be complied with ....... Re 


23 In the case of State of Punjab v. 
Sukh Raj Bahadur,(1968) 3 SCR 234: the 
following propositions were laid down 
by this Court while considering the ques- 
tion whether incase of termination of 
service of a temporary servant or a pro- 
bationer, Art 311(2) of the Constitution 
would be affected or not. The proposi- 
tions are as follows :— 


“1. The services or a temporary 
servant or a probationer can be termina- 
ted under the rules of his employment 
and such termination without anything 
more would not attract the operation of 
Art. 311 of the Constitution. 


2 The circumstances preceding or 
attendant onthe order of termination 
have to be examined in each case the 
motive behind it being immaterial. 

3. Ifthe order visits the public ser- 
vant with any evil consequences or casts 
an aspersion against his character or in- 


tigrity, it must be considered to be one 
by way of punishment, no matter whe- 
ther was a mere probationer or a tempo- 


rary servant. 


4. An order of termination of ser- 
vice in unexpectionable form preceded 
by an enquiry launched by the superior 
authorities only to ascertain whether the 
public servant should be retained in ser-- 
vice does not attract the operation of 
Art. 311 of the Constitution. 


Report No. 02, p. 09 


5. If there be a full-scale depart- 
mental enquiry envisaged by Art. 311 
i.e,an Enquiry Officer is appointed, a 
charge-sheet submitted, explanation called 
for and considered, any order of termina- 
tion of service made thereafter will attract 
the operation of the said article.” 


24. This decision was conidered 
by this court in the case of State of Bihar 
v. Shiva Bhikshuk Misra, (1971) 2 SCR 
191 : (AIR 1971 SC 1011) in connection 
with the reversion of an officiating Sube- 
dar Major to his substantive post of Ser- 
geant. In that case the respondent held 
the substantive post of Sergeant in the 
Bihar Police Force till July 31, 1946. On 
August 1, 1946 he was promoted to the 
higher pest of Subedar. In January 1948 
he was further promoted , to officiate 
temporarily as Subedar Major. In october 
1950, the Commandant of the Bihar 
Military Police, Muzaffarpur wrote to the 
Deputy Inspector of Police, Armed For- 
ces suggesting that it should be censu- 
red for having assaulted an orderly. 
Thereafter, the Inspector General of 
Police reverted the respondent to the 
post of Sergeant. The said order of 
reversion was challenged and it was held 
by this Court that: — 


“So far as we are aware no such 
rigid principle has ever been laid down 
by this Court that one has only to look 
to the order and if it does not contain 
any imputation of misconduct or words 


attaching a stigma to the character or 
reputation of a Government Officer it 


must be held to have been made in the 
ordinary course of administrative routine 
and the Court is debarred from looking 


junior to him two questions 
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at all the attendant circumstances to dis- 
cover whether the order had been made 


by way of punishment. The form of the 
order is not conclusive of its true nature 
and it might merely be a cloak or camou- 
flage for an order founded on miscon- 
duct. It may be that an order which is 
innocuos on the face and does not con- 
tain any imputation of misconduct is a 
circumstance or a piece of evi- 
dence for finding whether it was made by 
way of punishment or administrative 
routine. But the entirety of circumstances 
preceding or attendant on the impugned 
order must be examined and the overri- 
ding test will always be whether the mis- 
conduct is a mere motive or is the very 
foundation of the order.” 


25. The order of reversion was held 
to be by way of punishment and as such 
was set aside. 


26. Inthe case of State of U.P.v. 
Sughar Singh, (1974) 2 SCR 335 a per- 
manent Head Constable in the U.P. Police © 
Force was appointed as officiating Pla- 
toon Commander in the combined cadre 
of Sub-Inspector, Armed Police and 
Platoon Commander. He was subsequ- 
ently reverted to the substantive post of 
Head Constable in 1968. At the time of 
reversion he was one amonga group 
of about 200 officers most of whom were 
arose, 
namely whether the order of reversion is 
attendant with any stigma and secondly 
whether there has been any discrimina- 
tion violating Arts. 14 and 16 of the 
Constitution. It was held so far as 
reversion is concerned, the order of 
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reversion did not cast any stigma nor it 
has any evil consequences as the res- 
pondent neither lost his seniority in 
the substantive rank, nor there has 


been any forfeiture of his pay or allow- 
ances. It was also held that the order 
was liable to be quashed on the ground 
of contravention of Arts. 14 and 16 


of the Constitution inasmuch as while 
the respondent had been reverted, his 
juniors were allowed to retain their 
present status as Sub-Inspector and 
they have not been reverted to the subs- 
tantive post of Head Constable. It was 
further held that there was no adminis- 
trative reason for this reversion, so the 
order was held bad 


27. The question whether the 
order terminating the service of a pro- 
bationer made according to the terms 
of appointment can never amount to 
punishment in the facts and circums- 
tances of the case was considered by a 
Bench of 7 Judges of this Court in the 
case of Shamsher Singh v. State of Pun- 
jab, (1975) 1 SCR 814. In that case 
the service of two Judicial Officers who 
were on probation were terminated by 
the Government of Punjab on the reco- 
mmendation of the High Court under 
R. 7 (3) in Part D of the Punjab Civil 
Services (Judicial Branch) Rules 1951 as 
amended. The services of the probatio- 
ners were terminated without saying 
anything more in the order of termima- 
tion. This was challenged on the gro- 
und that though the order onthe face 
of it did not attach any stigma, yet the 
attendant circumstances wnich led to 
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passing of the order if considered then 
the orders would amount to have been 
made by way of punishment violating 
Art 311 of the Constitution. It has been 
odserved relying on the observation of 
this Court in Parshotam Lal Dhingra v. 
Union of India, (AIR 1958 SC 36) by 
AN. Ray, C.J. as follows :— 


‘(No abstract proposition can be laid 
down that where the services of a proba- 
tioner are terminated without saying 
anything more in the order of termina- 
tion than that the services are termima- 
ted it can never amount to a punishment 


in the facts and circumstaaces of the 
case. Ifa probationer is discharged on 
the ground of misconduct, or ineffici- 
ency or for similar reason without a 
proper enquiry and without his getting 
a reasonable opyortunity of showing 
cause against his discharge it mayina 
given case amount to removal from 
service within the meaning of Art, 311 
(2) of the Constitution.” 


28. This decision was followed and 
relied upon in the case of Anoop Jais- 
wal v. Govt. of India, (1984) 2 SCR 


453 Inthat case the appellant being 
selected for appointment in the I.P.S. 
was undergoing training as a_ proba: 
tioner. On a particular day all the trai- 
nees arrived late at the place where P. 
T/Unarmed combat practice was to be 
conducted, although prior intimation 
was sent to themin this regard. This 
delay was censidered as an incident 
which called for an enquiry. The appe- 
llant was considered to be one of the 
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ring leaders who was responsible for 
the delay. Explanation was called for 
from all the probationers. The appell- 
ant in his explanation sincerely regretted 
the lapse while denying the charge of 
instigating others in reporting late. 
After receiving the explanations, all the 
probationers including the appellant 
were individually interviewed in order to 
ascretain the facts. On the explanation 
and interview, but without holding any 
proper enquiry the Director recommen- 
ded to the Government of India that 
the appellant should be discharged from 
the service. The Government accordin- 
gly passed an order of discharge of the 
appellant on the ground of unsuitability 
for being a member of the I.P.S This 
order was challenged in the Writ Peti- 
tion. It has been held as follows :— 


‘‘Where the form of the order is mer- 
ely a camouflage for an order of dismis- 
sal for misconduct it is always open to 
the Court before which the order is chal- 
lenged to go behind the form and ascer- 
tain the true character of the order. If 
the Court holds that the order though in 
the form is merely a determination of 
employment is in reality a cloak for an 
order of punishment the Court would not 
be debarred, merely because of the form 
of the order, in giving effect to the rights 
conferred by law upon the employee.” 


29. The order was held to be bad as it 
was made onthe ground of misconduct 
without affording reasonable opportunity 
to the appellant to defend himself as pro- 
vided under Art. 311 (2) of the Constitu- 
tion. 
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30. In the case of Nepal Singh v. 
State of U.P., AIR 1985 SC 84 the serv- 
ice Of appellant Nepal Sing, who was 
employed in temporary capacity as Sub- 
Inspector of Police, was terminated by 
an order of Deputy Inspector General of 
Police, Bareilly Range and the order 


merely stated that the appellant’s servi- 
ces were not required any more and were 


terminated with one month’s pay in lieu 
of notice This order was challenged on 


the ground that it amounted to punish- 
ment and since no opportunity of hear- 


ing, as provided inthe Art. 311 (2) of 
the Constitution, was afforded, the impu- 
gned order was liable to be quashed and 
set aside. It transpired at the time of 
hearing that a disciplinary proceeding 
was initiated against the appellant on the 
ground that he contacted the second 
marriage during the lifetime of his first 
wife and this act was done without obta- 
ining prior permission of the Government. 
This disciplinary proceeding, however, 
was not proceeded with. Thereafter the 
Superintendent of Police Shahjahanpur 
drew up a list to the effect that he was a 
corrupt officer and he was not straight- 
forward. The impugned order was made 
thereafter. It was held that where allega- 
tions of misconduct were levelled against 
a Government servant and it was a case 
where provisions of Art. 311 (2) of the 
Constitution should apply, it was not open 
to the competent authority to take the view 
that holding the enquiry contemplated by 
that clause would be-a bother ora nuis- 
ance and that, therefore, it was entitled 
to avoid to the mandate of that provision 
and resort to the guise of an ex facie 
innocuous termination order, 
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31. Inthe instant case as we have 
stated already herein before that though 
the impugned order was made under the 
camouflage or cloak of an order of ter- 
mination simpliciter according to the 
terms of the employment, yet consider- 
ing the attendant circumstances which. 
are the basis of the said order of termina- 
tion, there is no rota of doubt in inferr- 
ing that the order of termination had 
been made by way of punishment on the 
ground of misconduct and adverse entry 
in service record without affording any 
reasonable opportunity of hearing to the 
petitioner whose services are terminated 
and without complying with the manda- 
tory procedure laid down in Art 311 (2) 
of the Constitution of india. 


32. The position is now well-settled 
on a conspectus of the decisions referred 
to hereinbefore that the mere form of the 
order is not sufficient to hold that the 
order of termination was innocuous and 
the order of termination of the services 
of a probationer or of an ad hoc appo- 
intee is a termination simpliciter in acco- 
rdance with the terms of the appointment 
without attaching any stigma to the emp- 
loyee concerned. It is the substance of 
the order i.e. the attending circumstances 
as well as the basis of the order that have 
to be taken into consideration. In other 
words, when an allegation is made by the 
employee assailing the order of terminat- 
ion as one based on misconduct, though 
couched in innocuous terms, it is incum- 
bent on the Court to lift the veil and to 
see the real circumstances as the basis of 
foundation of the order complained of. 
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In other words, the Court, in such case, 
will lift the veil and will see whether the 
order was made on the ground of misc- 
onduct, inefficiency or not. In the inst- 
ant case we have already referred 
to as well as quoted the relevant 
portions of the averments made on 
behalf of the State respondent in their 
several affidavits alleging serious miscon- 
duct against the petitioners and also the 
adverse entries in the service records of 
these petitioners, which were taken into 
consideration by the Departmental Selec- 
tion Committee without giving them any 
Opportunity of hearing and without foll- 
owing the procedure provided in Art 311 
(2) of the Constitution of India, while 
considering the fitness and suitability of 
the appellants for the purpose of regular- 
ising their services in accordance with the 
Government Circular made in October, 
1980. Thus the impugned orders termin- 
ating the services of the appellants on the 
ground that “the posts are no longer 
required’’ are made by way of punish- 
ment. 


33. It also appears on a considerati- 
on of the averments made in paragraphs 
7 and 8 of the Additional Affidavit sworn 
by one of the appellants Swinder Singh 
on Auguat 8, 1984, which has not been 


‘ controverted at all by the respondents, 


that the respondent though terminated the 
services of the petitioners on the ground © 
that “‘these posts are no longer required” 
have retained and reqularisel the services 
of ad hoc employees mentioned in parag- 
raph 7 as well as ad hee Surveyors who 
were recruited later in the said post of 
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Surveyors to the prejudice of the rights 
of the appellants, thereby violating the 
salutary principle of equality and non- 
arbitrariness and want of discrimination 


and as enshrined in Aits. 14 and 16 of 
the Constitution of India. It is pertinent 


to refer here to the decision rendered 
by this Court in Sughar Singh’s case 
(AIR 1974 SC 423) where it had been 
held that the order of reversion reverting 
the respondent from his officiating 


appointment to the post of permanent - 


Head Constable while retaining 200 
other Head Constables who were 
junior to him in the officiating higher 
posts of Platoon Commanders was discr- 
iminatory and arbitrary being in contra- 
vention of the Arts. 14 and 16 of the 
Constitution. 


34. Similar observations have been 
made in the case of Manager, Govt. 
Branch Press v. D.B. Belliappa, (1979) 
2 SCR 458. It has been held that the 
protection of Arts. 14 and 16 of the Con- 
stitution will be available even to a 
temporary Government servant if he has 
been arbitrarily discriminated against 
and singled out for harsh treatment in 
preference to his juniors similarly circu- 
mstances. In that case the service of 
Belliappa, a temporary Class IV empl- 


oyee was terminated without assigning any 


reason although in accordance with the 
conditons of his service, other employees 
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similarly situated, junior to Belliappa in 
the said temporary cadre, were retaind. 
The order of termimation was held to be 
bad as it offended the equality clause in 
Arts 14 and 16 of the Constitution. 


35. In the instant case, ad hoc 
services of the appellants have been 


arbitraily terminated as no _ longer 
required while the respondents have 


retained other Surveyors who are juni- 
ors to the appellants. Therefore, on 
this ground also, the impugned, order 
of termination of the services of the 
appellants are illegal and bad being in 
contravention of the fundamental rights 
guaranteed under Arts 14 and 16 of the 
Constitution of India. 


36. In the premises aforesaid, the 
impugned orders of termination of the 


_ services of the appellants are liable to be 


cancelled and set aside. Let appro- 


priate writs of mandamus be issued 
directing the respondents, not to give 


effect to the impugned orders of termin- 
ation of the services of the appellants. 
Let a writ of certiorari be issued 
quashing and cancelling the impugncd 
orders of termination of services of the 
appellants and the appellants be deemed 
to be in service 
37. In the facts and circumstance 
of the case, the appeals are allowed with 
costs assessed at Rs. 2,000/- 
Appeals allowed 
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TO OBEY 
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OBSERVATION 


Constitution of India, (rt. 311 —Promptioa to post of Agricultural Iaspector- 
50% quota reservelia favour of clerical staff ~Assuranc: given that final seniority 
list of clerical staff was prepared and promotion besides ad hoc promotion would be 
to regular post— Held, statement accorded full justice. 


OBSERVED BY 


D.A. Desai and 
R.B. Misra, 
Hon’ble Judges, Supreme Conrt of Iudia. 


IN 


Special Leave Petns. Nos. 14169, 11928-29 of 1983 & 13549 of 1983 and 137 
& 236 of 1984, 13689, 13662 and 14298-99 of 1983, decided on 20-1-1984, between 
Sheo Dutt Sbarma, Petitioner v. State of U. P. and others, Respondents. 
3 And 
Hari Ram and others ete, Petitioners v. State of U.P and others, Respondents. 
And 


Jaismer Singh and another etc., Petitioners v. State of U.P. and others, Res- 
pondents. 


And 
Beldeo Prasad Chaturvedi, Petitioner v. State of U. P. and others, Respondents. 
And 
Anand Bihari Sharma, Petitioner. v. State of U.P. and others, Respondents: 
And 


Vijay Prakash and others, Petitioners v. State of U.P. and others, Respondents. 


TEXT 


Order:—Petitoners in this group cadre, which would be the source from 


of petitons were promotees to the cadre 
of Marketing Inspectors in the State of 
U.P. Way back on September 15, 1970, 
a decision appears to have been taken 
for recruitment to the cadre of Marke- 
ting Inspectors from two sources: (1) 
50% of the posts to be filled in by pro- 
motion from the-rank of clerical staff 
and (2) 50% by direct recruitment. For 
this purpose, it was decided to prepare 
a statewise seniority list of clerical 


which promotion could be made to the 
cadre of Marketing Inspectors. The 
respondents used to make the promo- 
tions occasionally temporarily and occa- 
sionally ad hoc. It also appears that 
during the procurement season, the 
strength in the cadre of Marketing 
Inspectors is required to be augmented 
for the period of procurement. To Meet 
the need of temporary nature, ad hoc 
promotions used to be given, reversion 
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following asa matter of course on the 
procurement season coming to an end. 
As large number of Marketing Inspec- 
tors were sought to be reverted’ number 
of writ petitions were filed by the Mar- 
keting Inspectors who were under a 
threat of reversion in the Allahabad 
High Court. Some of them such as 
petitioners in Civil Misc. Writ No. 
6763 of 1983 in the Allahabad High 
Court succeeded in obtaining interim 
relief from the vacation Judge and 
under the sanction of the interim order 
continued to function as Marketing 
Inspectors. A Division Bench of the 
High Court finally disposed of the writ 
petition at the admission stage obser- 
ving that the promotions of the peti- 
tioners in that case were ad hoc and up 
to and inclusive of the period 
August 31, 1983 and therefore. they 
had.j no: sight. to. the; post of 
Marketing Inspector. The High Court 
further observed after referring to 
the counter-affidavit filed on behalf 
of the State of U.P. that the steps 
were being taken for preparation of 
statewise seniority list of clerical staff 
for the purpose of promotion to the 
post of Marketing Inspector. The 


High Court accordingly held that the 
petitioners have no right to be in the 


posts of Marketing Inspectors and 
accordingly dismissed the writ petition. 
2. Number of other writ petitions 


involving the same point were dismissed _ 


observing that for the: reasons. recorded 
inthe judgment. in: Writ: Petition .No 
6763 ‘of 83, cognate petitions raising 
the’‘same point maybe: dismissed,-: - 


D. A. Desai 


Judge 
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3. Some other writ petitions filed 
by Marketing Inspectors claiming 
identical relief came up hefore another 
Division Bench of the same High Court. 
The Division Bench rejected the writ 
petitions observing that the petitioner 
have an alternative remedy for obtaining 
the same relief by approaching U.P. 
Public Services Tribunal and therefore, 
the writ petitions were liale to be 
dismissed. 

4. The petitioners whose writ 
petitons were dismissed. by the High 
Court for the aforementioned two 
reasons have filed these special leave 
petitions. 

5. Today when these special leave 
petitions came up for admission, Mr. 
Kapil Sibal, learned counsel who appea- 
red for the State of U.P. drew our 
attention to an order made bya 
Division Bench of the Allahabad High 
Court on September 20, 1983 in writ 
Petition No. 3440 of 1983, the relevant 
portion of which may be extracted: 

“We accordingly direct that so far 


as appointments on the posts of Marke- 
ting Inspectors by promotion from 


among the clerks are concerned, such 
of the officiating Marketing Inspectors as 
are senior most according to the said 
seniority list as corrected up to date 
and as could be accommodated within 
the 50 per cent promotion quota 


(subject to reservation against promot- 
ion posts, in favour of Scheduled Castes 


and Backward Classes Ca adidates) -shall 
be ‘allowed: to continu: as. officiating 
Matketing Inspectors while the-rest may 
be reverted. It is further clarified.that- so | 
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far as the posts of seasonal Marketing 
Inspectors are concerned which were 
created only tor the period-up to the end 
of August, 1983 we are not directing 
extension of the term of such posts. The 
persons who are to be accommodated 
within the 50 per cent promotion quota 
as directed above shall be accommod- 
ated to the extent possible against 
regular posts of Marketing Inspectors 
and not against seasonal posts. This 
order is being passed in supersession of 
earlier interim orders 
case; | 


Gs ere Kapil jsibal “sted - that 
the State of U. P. accepts the finding 
herein recorded that the seniorty list 
in respect of the clerical cadre dated 


January 10, 1983 would be treated as 


the final seniority list and promotion to 
the post of Marketing Inspector will be 
made according to the seniority as set 
out in the seniority Irst dated January 
10, 1983. He made it clear that if any 
individual claims any error concerning 
himself in the seniority list on a proper 
representation being made the same 
will be examined and the conclusion 
reached would be given effect. He 
stated the that State of U.P. will act 
according to and consistent with the 
direction made by the Allahabad High 
Court as extracted hereinabove. He 
stated that he makes the aforementioned 
statement on behalf of the State of U.P. 


passed in this. 


~ statement by Mr Kapil Sibal 
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7. The main relief was sought 
against the State of U.P. The State of U.P | 
accepts through Mr. Kapil Sibal that the 
seniority list of the clerical staff dated 
January 10, 1983 is the final seniority 
list and would be the basis on which 
promotion to the post of Marketing 
Inspector would be made according to 
the place in the seniority list to fill in 
50% of the promotion quota subject, to 
reservations in favour of Scheduled 
Castes and Backward Classes candidates 
according to the rules in force. The 
promotion would be to the regular post 
of Marketing Inspector. Ad _ hoc 
promotion may be made be as per the 
seasonal requirement, more especially 
during the procurement season. 
However such promotions must be 
specific in terms with specification of 
the period during which promotion is 
given. Such promotions would be 
outside the quota of 50% to be filled-in 
by promotion in the regular cadre of 
Marketing Inspectors. Petitioners shall 
be adjusted with regard to _ their 
promotions as herein indicated. The 
would 
accord full justice to the petitioners and 
they cannot claim any more relief in 
these petitions and therefore, petitions 
stand disposed of with no order as to 
costs. 


Order accordingly. 


Co eee es 
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OBSERVATION 


Disciplinary enquiry—Fairness—Vague charges—Enquiry vitiated—Omission to 
raise objection by delinquent as to vagueness of charges—Department not exonerated 
from establishing charges—Order of termination of service based on such charges, 
not sustainable Spl. Appeal No. 74 of 1972D/-7-4-1972 (Raj), Reversed—Constitution 
of India, Art. 311. 


OBSERVED BY 


E.S. Venkataramiah and Sabyasachi Mukharji 
Hon’ble Judges, Supreme Court of India 


IN 


Civil Appeal No. 2179 (N) of 1972, decided on 2-5-1986 between Sawai Singh, 
Appellant v. State of Rajasthan, Respondent. 


TEXT 


Sabyasachi Mukharji, J :—This is an 
appeal by special leave granted by this 
Court against the order dated 7th April, 
1972 of the High Court of Judicature 
for Rajasthan, at Jodhpur, in Special 
Appeal No. 74 of 1972. The High Court 
of Rajasthan, Jodhpur in the said appeal 
refused to interfere with the order of 
the learned single Judge of that High 
Court. The learned single Judge had 
dismissed the writ petition of the appe- 
lant challenging the order of termina- 
tion of his services. 

2. The appellant was an employee 
orthe Rajasthan Government and was 
appointed as returning officer to con- 
duct Panchayat elections at Sardi in 
Panchayat Samiti Ladnun in the dist- 
rict of Nagaur held in the month of 
December, 1960. At that time, the 
appellant was working as Superinten- 
dent, Sheep & Wool, Nagaur. The elec- 


tion was to take place on 26th Decem- 
ber, 1960 and the date for submission 
of nomination forms was 25th Dec- 
ember, 1960. Four persons, namely, 
Shri Chaturbhuj, Shri Purna Ram, Shri 
Jiwan Ram and Shri Jiwan Dass filed 
their nomination forms. The nomina- 
tion paper filed by Shri Chaturbhuj was 
alleged to have been found incomplete 
and it was, therefore, rejected. The 
nomination paper was said to be defec- 
tive for the following reasons— 


(i) In the opening line the Ward 
Number was not filled in and the space 
provided therefor was left blank; 


(ii) In the second line out of the 
words Panch/Sarpanch one of the two 
was not struck out; so that there was 
no indication whether the nomination 
was forthe office of Panch or that of 
Sarpanch. 
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(iii) In the third line in the blank 
space again intended to specify the 
office, the said Chaturbhuj had filled in 
his own name thus instead of stating 
that he was proposing himself as candi- 
date for the office of Panch or Sarpa- 
nch, it was found that he was prop»s- 
ing himself as Chaturbhuj. 

(iv) At the end of sub-paragraph 
(1) containing a declaration by the can- 
didate as to his qualifications the said 
Chaturbhuj did not strike off one of the 
two words Panch/Sarpanch. 


3. In view of the above, the nomi- 
nation paper was rejected. Shri Jiwan 
Dass and Shri Jiwan Ram withdrew 
their candidature and Shri Purna Ram 
was left alone in the field and was, there- 
fore elected to the office of Sarpanch. 


4. On the 2nd July, 1985, the 
Government of Rajasthan informed 
the appellant that an enquiry was 
proposed to be held against him on 
charge which was as follows: 


“That the said Shri Sawai Singh, 
while functioning as District Sheep & 
Wool Officer, Nagaur, during the year 
1960 was appointed as Returning Officer 
to conduct Panchayat Election at Sardi- 
in Panchayat Samiti Ladnun in the 
month of December, 1960. That the said 
Shri Sawai Singh showed undue favour 
to one of the contesting candidates Shri 
Purna Ram. He manipulated the with- 
drawal of Shri Jeewan Dass a dummy 
candidate of Shri Chaturbhuj who was 
contesting candidate against Shri Purna 
Ram. The said Shri Sawai Singh commi- 
tted forgery by effecting erasion in the 
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word “Panch”’ on the nomination paper 
of Shri Chaturbhuj malafidely and 
improperly rejected his nomination 
form ”’ 


5 The statement of allegations was 
also sent along with the forwarding lett- 
er and it was mentioned inthe said 
statement as follows: 

“4. Shri Sawai Singh manipulated 
the withdrawal of Shri Jeevan Dass a 
dummy candidate of Chaturbhuj by 
cheating. 


5. He further committed forgery by 
effecting erasion in the word ‘panch’ on 
the nomination paper of Shri Chaturb- 
huj and malafidely and improperly 
rejected the nomination form of Chatur- 
bhuj and thereby acted in furtherance of 
the prospects of the election of Shri | 
Purna Ram as Sarpanch Sardi.” 


6. Areply to the said charge-sheet 
was submitted by the appellant. He 
denied the charges levelled against him. 
By an order dated 4th November, 1964, 
the Government appointed the Additio- 
nal Commissioner for departmental en- 
quiry, Rajasthan, Jaipur as an Enquiry 
Officer to hold the enquiry against the 
appellant. The Enquiry Officer submi- 
tted his report. on 27th March, 1967. Per- 


usal of the enguiry report makes perfun- 
ctory reading-comparing the evidence 
of Chaturbhuj and the appellant it is 
difficult to accept on what basis the en- 
quiry officer accepted Chaturbhuj’s ver- 
sion. The Enquiry Officer did not dis- 


cuss the inherent improbabilities of the 


statements of Chaturbhuj which will be 
noted later 
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7. On 3rd October, 1968, the gove- 
rnment issued a show-cause notice to 
the appellant which was as follows : 


“According to the report of the 
Enquiry Officer the charge has been pro- 
ved to this extent that Shri Sawai Singh 
with dishonest intention to declare can- 
didate Poornaram uncontested success- 
ful Sarpanch made changes in the nom- 
ination form of Shri Chaturbhuj which 
was complete at the time when it was 
presented and thus made it incornplete 
and thereafter illegally rejected it The 
State Government has provisionally 
accepted the decision. The State Gove- 
nment has provisionally taken further 
decision that Shri Sawai Singh be remo- 
ved from State Service for the said mis- 
take. Hence Shri Sawai Singh is hereby 
given an opportunity that if he wants to 
file a representation against the provisi- 
onal decision he may present it within 
15 days from the date of receipt of this 
letter to the undersigned.” 


8. It may be mentioned that what 
was the dishonest motive except the 
inference from the rejection of the nom- 
ination paper on alleged improper grou- 
nds nothing was indicated in the report 
of the Enquiry Officer. 


9. This notice, however, was later 
on cancelled and a fresh show-cause 
notice was issued. The appellant gave 
an elaborate reply to the said notice. To 
complete the narration of events, the 
government by an order dated 5th April- 
1971 accept the findings of the Enqu- 
iry Officer and directed his removal from 
service. The appellant filed a writ peti- 
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tion before the High Court. The writ 
petition was heard by P.N. Singhal, J. 
as the learned judge than was of the 
High Court and he by his order dated 
31st August, 1971 dismissed the satue 
summarily. 

10. The appellant filed a Special 
Appeal before the Division Bench. The 
said appeal was also summarily dismis- 
sedon 7th April, 1972. Therefore on 
refusal of the High Court to grant a 
oertificate, by special leave, this appeal 
has come up before us nearly 15 years 
after the termination of employment. 

11. Shri Tapash Chandra Roy, 
learned advocate for the appellant, urged 
before us three main submissions, nam- 
ely, (i) the charges were not clear, (ii) 
there was no evidence to support the 
charges and on the contrary (iii) the 
evidence on record was contrary to the 
charges made. The charges framed 
have been noted namely, (i) The ap- 
pellant showed under favour to one of 
the candidates Shri Purna Ram. (ii) He 
manipulated the withdrawal of Jiwan 
Dass, the dummy candidate of Shri 
Chaturbhuj who was the _ contesing 
candidate against Shri Purna Ram and 
(iii) Shri Sawai Singh committed for- 
gery by effecting erasion of the word 
panch on the nomination paper of 
Thri Chaturbhuj andmala fide rejected 
his nomination paper. The second 
charge i.e. the withdrawal of Jiwan 
Dass can only be _ understood in the 
light of the statement of Shri Jiwan 
Dass. Shri Jiwan Dass stated thus in 
his evidence which was on the record 
of the enquiry : 
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“| withdraw my nomination paper 
at 3 P. M. Lonly heard in the evening 
that the nomination paper of Chaturb- 
huj had been rejected. 1 do not know 
whether symbol was issued to Chaturb- 
huj or not. My statement was recor 
ded by Collector Ex. P. 11 and also by 
C. 1] which is Ex. P. 12 I had with 
drawn my nomination paper voluntar- 
ily. No one told me that nomination 
paper of Chaturbhuj had been accepted. 
and on that basis, I should withdraw 
my nomination paper. I do not re- 
member whether I had stated in port- 
ion A toB of the statement marked 
Ex. P. 12 that I was told regarding the 
acceptance of the nomination form of 
Chdturbhuj. For that reasonI had 
withdrawn my nomination form. I 
was not present when Chaturbhuj had 
asked the reason for rejection of his 


nomination raper. 1 do not remember © 


whether I[ had given the statement mar- 
ked CtoD in Ex P.12 P.A. to (sic) 
The statement of Ex. P. 11 was taken 
by the steno of the Collector in the 
absence of Collector. The steno was 
drunk at that time. I cannot say what 
he recorded in my statement. I had 
not stated as marked A to B and C to 


D in Ex P. 11. On cross-evamination 
the Departmental Officer stated that my 


nomination form was filled by Sohan 
Singh. Iwas not dummy candidate” 

12. A fair reading of the said stat- 
ement would give a complete ie 
tothe charge that the appellant 
manipulated the withdrawal Jiwan 
Dass. It is clear that the first charge 
was not clear, in the sense, how the ap- 
pellant was alleged to have manipulated 
the withdrawal of Jiwan Dass. It, is 
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difficult for any officer to meet a charge 


of this nature. The second charge 
was about committing forgery effecting 
erasion of the word ‘panch’ on the 
nomination paper of Shri Chaturbhuj. 
This allegation was sought to be proved 
by the evidence of handwriting expert. 
The hand-writing expert was not avai- 
lable for cross-examination on the 
ground that at that time he was dead. 
But if evidence of hand-writing expert 
was necessary to prove the guilt of the 
appellant then it was necessary on the 
part if the department to adduce evid- 
ence to call another hand-writing expert 
to corroborate their charge. 

13. Inorder to prove the charge 
against him it was necessary to estadi- 
ish that Shri Chaturbhuj had filed nom- 
ination being Ex. P. 13 complete in all 
respects Shri Chturbhuj is the com- 
plainant and. his evidence on filing 
ofthe nomination paper is not only 
contradictory but also leads one to 
believe that he had filed an incomplete 
nomination form. Shri Chaturbhuj in 
Ex E.H.P1 (D. E.) stated that his 
nomination paper was duly filed in by 


him. This was taken by the Enquiry 
Officer to mean that the nomination 
paper was complete in all respects and 
wrongly rejected Shri Chaturbhuj on 
8th July, 1966 was shown the nominati- 
on form Ex. P13 and he admitted 
that Ex. P. 13 bears his signatures and 
that he had submitted it for Sarpanch 
but he had struck off the word ‘panch’ 
in the nomination paper. So as to convey 


his proposal for sarpanch. He also could 


not say on seeing the nomination 
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paper that the word ‘panch’ in jhe 
nomination paper marked A.&.B. 
by the Additional Commissioner, Depa- 
rtmental Enquiry, had been struck off or 
not. He could not say whether any 
rubbing or erasion of the word ‘panch’ 
had taken place or not. Shri Chaturb- 
huj had stated that he did not. Shri 
Chaturduj had stated that he did not 
remember who had written his nominat- 
ion paper. There were two persons 
present at that time. One was his brot- 
her Shri Dhar who was not produced in 
the Departmental Enquiry and the other 
was Puran Chand Sharma of Ladnun 

This was an ambiguous and misleading 
statement. On the other hand, in the 
evidence of Shri Puran Chand, he said 
that he had filled up one-from for Shri 
Chaturbhuj for Sarpanchship and identi- 
fied the same to be Ex P. 13. He stated 
after a look at Ex P. 13 that the form 
was filled up by him in his own hand 
except the signatures which were done 
by Shri Chaturbhuj himself in his prese- 
nce. When the form was shown to him. 
he stated in his examination-in-chief 
that the neme of Siri Chaturbhuj in Ex. 
P. 13 marked G toH. and J. to J. was in 
the handwriting of Shri Chaturbhuj him- 
self and also the signatures K. to L. were 


in the handwriting of Shri Chaturbhuy. 
There were several other contradictions 


in the said statement of Puran Chand 
which were mentioned in paragraphs 
11 to 13 of the writ petition before 
the High Court. These were not con- 
sidered by the High Court. 


14. Quite apart from that fact, it, 
appears to us that the charges were 
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vague and it was difficult to meet the 
charges fairly by any accused. Eviednce 
adduced was perfunctory and did not at 
all bring home the guilt of the accused. 


15. Shri B.D. Sharma, learned 
advocate for the respondent, contended 
that no allegations have been made 
before the enquiry officer or before the 
High Court, that the charges were vague. 
In fact the appellant had participated in 
the enquiry. That does not by itself 
exonerate the department to bring 
home the charges. 


16. ‘It has ‘been observed by this 
Court in Surath Chander Chakravarty 
v. State of West Bengal (1971) 3SCR 
1: (AIR 1971 SC 752) that charges 
involving consequences of termination 
of service must be specific, though a 
departmental enquiry is not like a crim- 
inal trial as was noted by this Court in 


' the case of State of Andhra Pradesh v. 


S. Sree Rame Rao (1964) 3SCR 25: and 
as such there is not such rule that an 
offence is not established unless it is 
proved beyond doubt. But a departme- 
ntal enquiry entailing consequences like 
loss of job which now-a-days means 
loss of livelihood, there must be fair 
play in action, in respect ofan order 
involving adverse or penal consequences 
against an employee, there must be 
investigation to the charges consistent 
with the requirement of the situation in 
accordance with the principles of natur- 
al justice in so far as these are applicab- 
le in a particular situation. 


17. The application of those prin- 
ciples of natural justice must always be 
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in conformity with the scheme of the 
Act and the subject matter of the case 
It is not possible to lay down any rigid 
rules as to which principle of natural 
justice is to be applied. There is no 
such thing as technical natural justice. 
The requirements of natural justice 
depend upon the facts and circumstances 
of the case, the nature of the enquiry, 
the rules under which the Tribunal is 
acting, the subject matter to be dealt 
with and so On Concept of fair play 
in action which is the basis of natural 
justice must depend upon the particular 
lie between the parties. See K.L. 
Tripathi v State Bank of India (1984) 


1 SCC 43 Rules and practices are 
constantly developing to ensure fairness 


in the making of decisions which affect 
people in their daily lives and livelihood. 
Without such fairness democratic 
governments cannot exist. 
rules and procedures that is the sine qua 
non. 


18 Having regard to the consequ- 
ences with which the delingent officer 
was charged and having regard to the 
nature of charge aud the evidence of 
hand-writing expert and the absenec of 


Beyond all - 
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opportunity for cross-examination and 
the conflicting nature of evidence of 
Chaturbhuj and nature of evidence 
given by Jiwan Dass we are of the opin- 
ion that the report of the enquiry officer 
finding the appellant guilty should not 
have been sustained and the government 
should not have acted upon it. The 
High Court, in our opinon, with great 
respect, was in error in not bearing in 
mind these aspects which have been 
indicated hereinbefore. 


19. In that view of the matter, 
the order of the High Court cannot be 
sustained. In the premises, the order 
and judgment of the High Court are set 
aside. The appeal is allowed. The 
appellant is entitled to the costs of this 
appeal. The appellant would also be 
entitled to his remuneration and salary 
for all this period. We donot know if 
during the pendency of this appeal the 
appellant has superannuated and retired 
If that is so, he should be in service up 
to the date of superannuation with the 
entitlement of pensionary relief. If not, 
he should be re-instated. 


Appeal allowed. 


_— — —_ —_ 
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OBSERVATION 


(A) Constitution of India, Arts. 39 (d), 14, 16—Veterinary Assistant Surgeons wor- 
king in office of Development Commissioner, Delhi—Disparity between their pay scale 
and pay scale of similar persons in employment of Central Govt and Union Territory 
of Chandigarh—Claim for equal pay—Claim though prima facie legitimate not dealt 
with by Court as 4th Pay Commission was to consider very same question 

(B) Constitution of India, Article 311—Government employees—Pay structure— 
Fixation—Matters to be considered by Pay Commission. 


OBSERVED BY 


E. 8. Venkataramiah and 
: D. P. Madon, 
Hon’ble Judges, Supreme Court of India. 


IN 


Writ Petn. No. 9080 of 1983, decided on 12-4-1984, between Delhi Veterinary 
Association, Petitioner v. Union of India and others, Respondents. 


TEXT 


Order:— The Delhi Veterinary lower than the pay scale of Veterinary 


Association is the petitioner in the abo- 
ve case. It is an association of veterin- 
ary doctors who are residing in the Un- 
ion Territory of Delhi. By this petition 
under Article 32 of the Constitution, the 
petitioner is seeking relief in respect of 
Veterinary Assistant Surgones working in 
the office of the Development Commissi- 
oner, Delhi Administration, Delhi, who 
are its members. It is alleged that these 
Veterinary Assistant Surgeons have been 
denied the benefit of the principle of 
‘equal pay for equal work’ incorporated 
in Art. 39 (d) of the Constitution and 
that there has been violation of their 
fundamental rights guaranteed under 
Article 14 and Article 16 of the Consti- 
tution because their scale of salary is 


Assistant Surgeons employed by the Un- 
ion Territory of Chandigarh or by the 
Central Government in the Indo-Tibe- 
tan Border Police (I T B.P) and in 
the Border Security Force (B. S. F.). 
It is also alleged that the Veterinary 
Assistant Surgeons are persons who 
have obtained Bachelor’s Degree in Vet- 
erinary Science and Animal Husbandry 
(B. V. Sc. &A H.) from colleges of 
Veterinary Medicine and the minimum 
qualifications for entering the said course 
are more or less the same as those pres- 
cribed for M. B. B.S. or B D.S. Exa- 
minations. They would be taught in the 
colleges of veterinary medicine inter alia 
subjects like Biochemistry, Pharmaco- 
logy and Toxicology, Bacteriology, Pa- 
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thology, Hygiene, Parasitology, Surgery, 
Radiology, Clinical & Preventive Medi- 
cine, Obstetric, Gynaecology and addi- 
tionally Animal Husbandry. Some of 
them, it is stated, have also undergone 
some special courses after their degree. 
Having regard to the period of study in 
the college and the subjects taught they 
claim that they are almost equal to 
those who have obtained M.B.B.S. and 
B.D S. Degrees. 

2. It is alleged that whereas the 
Veterinary Assistant Surgeons in the 
Union Territory of Chandigarh were 
paid salary in the scale of Rs. 850- 
1700 on the basis of the pay scale prev- 
ailing in the adjoining State of Punjab 
and the Veterinary Assistant Surgeons 
in the Union Territories of Arunachal 
Pradesh and Mizoram were paid in the 
pay scale of Rs. 550-900, the Veterinary 
Assistant Surgeons of the Union Terri- 
tory of Delhi were given pay in the pay 
scale of Rs. 425-750 from Jan. 1, 1973 
and on a representation being made by 
them, their pay scale was modified to 
Rs. 550-900 with effect from November 
2, 1977 as was being paid in the Union 
Territories of Arunachal Pradesh and 
Mizoram with effect from Jan. 1, 1973 
even though the Ministry of Agriculture 
had recommended that their pay scale 
should be revised to Rs. 650-1200. The 
petitioner contends that even now the 
disparity between their pay scale and 
the pay scale of the Veterinary Assis- 
tant Surgeons of the Union Territory 
of Chandigarh and of I. T. B. P. and 
B. S. F. which is fixed at Rs. 650-1200 
persists. On the basis of the above 
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allegations the petitioner prays that a 
direction should be issued to the res- 
pondents to treat the Veterinary Assis- 
tant Surgeons of the Delhi Administra- 
tion at par with the Veterinary Assis- 
tant Surgeons of Chandigarh, I. T. B. P. 
and B S. F. 

3. A counter-affidavit is filed on 
behalf of the Union Government deny- 
ing many of the allegations in the peti- 
tion and in particular the recommen- 
dation said to have been made by the 
Ministry of Agriculture. 


4. The Development Commissio- 
ner, Delhi has filed a counter-aflidavit 
justifying the impugned pay scale and 
at the same time he has pleaded that 
this is a matter which should be allowed 
to be examined by the Fourth pay 
Commission. In view of the latter 
plea, we feel that it is not appropriate 
to feel with the merits of the claim of 
the Veterinary Assistant Surgeons of 
Delhi in the course of this order altho- 
ugh we feel that prima facie their grie- 
vance appears to bea legitimate one. 
Since any alteration in their pay scale 
would involve modification of the pay 
scales of officers in the higher cadres 
and in the 
corresponding cadres in other depart- 
ments, the work of refixation of the 
pay scale should not ordinarily be 
undertaken by the Court at this stage 
become the Fourth Pay Commission 
is required to consider the very same 
question after taking into consideration 
all the relevant aspects. 

5S. In addition to the principle of 
‘equal pay for equal work’, the pay 
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structure of the employees of the Gover- 
nment should reflect many other social 
values. Apart from being the dominant 
employer, the Government is also expec- 
ted to be a model employer. It has 
therefore, to follow certain basic princi- 
ples in fixing the pay scales of various 
posts and cadres in the Government 
service. The degree of skill, strain of 
work, experience involved, training 
required, responsibility undertaken, 
mental and physical requiremcnts, dis- 
agreeableness of the task, hazard atten- 
dant on work and fatigue involved are 
according to the Third Pay Commis- 
sion, some of the relevant factors which 
should be taken into consideration in 
fixing pay scales. The method of recruit- 
ment, the level at which the initial 
recruitment is made in the hierarchy of 
service or cadre, minimum educational 
and technical qualifications prescribed 
for the post the nature of dealings with 
the public, avenues of promotion avai- 
lable and horizontal and vertical relati- 
vity with other jods in the same service 
or outside are also relevant factors. 


6 Atthe same time while fixing 
the pay scales, the paying capacity of 
the Government, the total] financial 
burden which has to be borne by the 
general public, the disparity between 
the incomes of the Government emplo- 
yees and the incomes of those who 
are not in Government service and the 
net amount available for Government 
at the current taxation level, which 
appears to be very high when compared 
with other countries inthe woild, for 
developmental purposes after paying 
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the salaries and allowances to the 
Government servants have also to be 
borne in mind. These are bowever, not 
exhaustive of the various matters which 
Should be considered while fixing the 
pay scales There may be many other 
including geographical considerations. 


7. Above all, it should be noted 
that the work of a pay Commission 
does not really mean an increase of 
Rs. 100/- here or recommending an 
additional allowance of Rs. 50/- 
there. It does not also mean a mere 
reduction of the number of pay’s cales 
oranattempt at the reduction of the 
gap between the highest pay scale and 
the lowest pay scale. It is a big 
cxercise in gearing up the national eco- 
nomy to secure the highest good to the 
millions of our contrymen. In an egalit- 
arian society based on planned econ- 
omy it is imperative that there should 
be an evolution and implementation of 
a scientific national policy of incomes, 
wages and prices would be applicable 
not merely to Government services but 
also to the other sectors of the national 
economy. As for as possible the needs 
of a family unit have to be borne in 
mind in fixing the wage scales. The 
‘needs’ are not static. They include 
adequate nutrition, medical facilities, 
clothing, housing, education, cultural 
activities etc. Any provision made 
while fixing the pay scales for the 
development of a society of healthy and 
well educated children irrespective of 
the economic position of the parents is 
only an investiment and not just an 
item of expenditure. In these days of 
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galloping inflation, care should also be 
taken to see that what is fixed today as 
an adequate pay scale does not become 
inadequate within a short period by 
providing an automatic mechanism for 
the modification of the pay scale. 

7-A. The duties of a Pay Comm- 
ission are really onerous. But we have 
no doubt that the Fourth Pay Commis- 
sion will keep in view all the relevant 
considerations, some of which are 
referred to above, while dealing with the 
complex problem of determining the 
equitable pay scales for the vast number 
of employees of the Central Government 
and of the Union Territories. We have 
also no doubt that 
Commission will not just be another 
Pay Commission as in the past but with 
lay down sound principles regarding the 
salary structure of the public services. 

8. Inthe above situation, we do 
not feel called upon to decide jn isolat- 
ion the question of discrimination rais- 
ed before us. This is a matter which 
should be left to be decided by the 
Government on the basis of the recomm- 
endation of the fourth Pay Commission. 
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9. It was, however, urged that 
since the Fourth Pay Commission would 
not be making any recommendation 
in respect of the period between 1973 
and the date on which the new pay 
scale to be fixed on the recommendation 
of the Fourth Pay Commission would 
come into force, the Court should consi- 
der whether the Veterinary Assistant 
rgeons were entitled to any retrospe- 
ctive benefit in respect of the said past 
period. Having regard to the long de- 
Jay in approaching this Court after the 
fixation of their pay scale earlier, we do 
not propose to grant any relief in 
respect of that period. 


10. The petition is, therefore, 
dismissed. The petitioner is at liberty 
to make its representation before the 
Forth Pay Commission to determine the 
pay scale of the Veterinary Assistant 
Surgeons of Delhi. We are sure that the 
Fourth Pay Commission which is pres- 
ided over by a former Judge of this 
Court would consider their representa- 
tion sympathetically. 


Petition dismissed. 
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OBSERVATION 


Constitution of India, Art. 136—Special leave petiion—Distribution of sal seeds— 
Direction for, by High Court—First part of direction held proper. 


OBSERVED BY 


A. P. Sen and 
S. Natarajan, 


How’ble Judges, Supreme Court of India. 


“Spl. Leave Petns. Nos. 14636, 15126-27, 15212-14, 15697 and 17314-15 of 1985 
decided on 10-4-1986 between M/S. K. N. Oil Industries etc., Petitioners v. Secre- 
tary to the Ministry of Forest, Bhopal and others, Respondents , 


With 


: State of M.P., Petitioner v. M/s. Sal Udyog (P) Ltd. and others, Respondents. 


TEXT 


Order :— These Special Leave Peti- | 


tions are directed against the judgment 
and order of the Madhya Pradesh High 
Court dated June 6, 1985 in regard to 
distribution of sal seeds. The opera- 
tive part of the judgment of the High 
Court in paragraph 54 contains a direc- 
tion to the effect : 
“In the light of the discussion abo- 
ve, therefore, these petitions are dispo- 
sed of with the direction that the allot- 
ment which has been maintained by this 
Court to the new units and the allotme- 
nt made to the Mandala Unit at the 
rate of 10,000 tons per year, could not 
be altered at the concessional rate for 
5 years form the beginning and the rem- 
aining sal seeds available every year 
could only be fairly distributed to all 


the old units on the basis of their capa- 
city and there appears to be no justifica- 
tion for any concessional rate to these 
units which could only be allotted the 
quantity available at the market rate as 
there is no justificatin for any concessi- 
onal rate to the old units.” 

2. It would be seen/that the first 
part of the direction keeps intact the 
right of the new units viz. Messrs Bas- 
tar Oil Mills Industries Limited, Messrs 
Sal Udyog Limited, Messrs Allied Oil 
Industries Limited and Messrs Madhya 
Pradesh Glychem to allotment of sal 
seeds to the extent of 10,000 tons per 
year at a concessional rate guaranteed in 
terms of the contracts entered into by 
them with the State Government of 
Madhya Pradesh. But there is obviou- 
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sly a mistake as to the Period of five 
years mentioned therein as we shall 
presently show. 

3. Thesecond part of the direc- 
tion relates to the remaining sal seeds 
available every year and this, according 
to the High Court, could only be fairly 
distributed as between the old units viz. 
Messrs M.P. Oil Extraction Pvt. Ltd., 
Messrs K.N. Oil Industries and Messrs 
General Food Pvt. Ltd. on the basis of 
their capacity. Asregards the distri- 
bution of the remaining sal seeds avail- 
able every year, the High Court has 
held that there was no justification of 
any concessional rate of supply of these 
units which could only be allotted the 
quantity available at the market rate. 
There is some controversy as to the basis 
upon which distribution of sal seeds is 
to be made to these units i.e. whether 
upon the basis of their capacity or on 
the basis of their utilisation. 


4. After hearing learned counsel 
for the parties at considerable 
able length and having given the mater 
our anvious consideration, we are sati- 
sfied that the High Court was justified 
in making the first part of the direction 
as regards the guaranteed supply of 
10,000 tons per year of sal seeds to the 
new units as per the terms of the con- 
tract entered into with them by the 
State Government, and there could be 
no alteration of the concessional rate 
as stipulated for in their contracts. The 
reason for this obvious. The appeals 
preferred by Messrs M.P. Oil Extraction 
Pvt. Ltd. and by Messrs K.N. Oil In- 
dustries being Civil Appeals Nos. 294- 
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95/81 having been withdrawn on Janu- 
ary 5, 1984, the result was that the jud- 
gment of the High Court reported in 
AIR 1982 Madh Pra 1, M.P. Oil Extra- 
ction Pvt. Ltd., Raipur v. State of 
Madhya Pradesh became final. No 
doubt, the said appeals were withdrawn 
by the petitioners because they had arri- 
ved at a settlement dated November 16, 
1983 with the State Government. Ad- 
mittedly, the aforementioned new units 
were not parties to the settlement, nor 
were their representatives present at the 
meeting held on June 20, 1983 when the 
terms of the settlement were reached. 
It is undisputed that the new units had 
no notice of the aforesaid meeting nor 
were they apprised that the State Gover- 
nment contemplated any change in the 
guantity of sal seeds to be supplied or 
as to the area of supply. The first part 
of the direction must therefore be up- 
held, subject to a modification as to the 
period mentioned therein. 


5. There is an obvious error in the 
judgment of the High Court which has 
to be rectified. The High Court has 
throughout proceeded on a wrongful as- 
sumption that the new units under the 
terms of their contracts with the State 
Government were assured the supply of 
sal seeds at a concessional rate fora 
period of five years. This is plainly 
contrary to the terms of the contract as 
between the parties. Under Clause 6 
of the contract, the State Government 
had undertaken to supply to them sal 
seeds at a concessional rate for a period 
of four years. It is clarified that the first 
part of the direction which relates to 
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the guaranteed supply of 10,000 tons 
per year to the new units at a concessi- 
onal rate as stipulated in Clause 3 (1) 
of their contracts with the State Govern- 
ment would be limited to a_ period of 
four years. The direction made by the 
High Court is accordingly modified. 


6. It is however urged on behalf 
of the new units that the term of four 
years stipulated for by clause 6 was 
impossible of compliance till this 
Court lifted the embargo by its order 
dated May 6, 1982 by directing that the 
stay orders operative till that date shall 
be kept in abeyance and that the con- 
tracts with the new units be implemen- 
ted. It is submitted that because of this, 
supply of sal seeds to the new units 
could not be effected till the year 1982. 
- This is controverted by learned counsel 
appearing on behalf of the State Gover- 
nment. We refrain from expressing any 
opinion on this aspect. The question 
whether the period of supply at acon- 
cessional rate for a period of four years 
has to be reckoned from the date of the 
contract as specified in clause 1 thereof 
or from the date of actual supply, may 
give rise to a dispute for which these 
units may take recourse to arbitration as 
provided for in clause 23 of the agree- 
ment. 


7. We must then never to the sec- 
ond part of the direction made by the 
High Court as to the distribution of the 
remaining sal seeds available every year 
j. e. the quantity of sal seeds remaining 
for distribution after the State Govern- 
ment had complied with its contractual 
obligations of making supply to the new 
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units at 10,000 tons per year. 
ing to the High Court, 
quantity of sal seeds available every 
year could only be fairly distributed 
among the old units according to their 
capacity. There is no discussion in the 
judgment as to how the apportionment 
has to be made of remaining quantity 
of sal seeds among the old units. Dur- 
ing the course of argument before us, 
conflicting claims were made as to the 
basis on which the allotment is to be 
made. According to learned counsel appe- 
aring for Messrs K.N. Oil Industries and 
Messrs M.P. Oil Extraction Pvt. Ltd, 
the basis of allotment should not be the 
capacity but utilisation. The contention 
to the contrary put forward by learned 
counsel appearing on behalf of Messrs 
General Food Pvt. Ltd. is that fair and 
equitable distribution necessarily imp- 
lies that the basis of allotment should be 
according to capacity and not utilisat- 
ion. He drew our attention to the fact that 
his clients for want of allotment were 
per force required to purchase huge 
quantities of sal seeds from the market 
at an exorbitant price. 


Accord- 
the remaining 


8. We accordingly remit the mat- 
ter to the High Court for a decision 
afresh limited to this aspect only i.e. 
as to the basis for distribution of the 
remaining quantity of sal seeds availa- 
ble per year as between the old units. 
The High Court shall reach a decision 
afresh on the question after affording 
opportunity to all the parties affected. 
The parties may amend their pleadings 
and place such additional material in 
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support of their respective Claims as they 


may be advised. 
9. The Special Leave Petitions are 
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disposed of accordingly. There shall be 
no order as to costs. 
Order accordingly. 


EE ET A SS 
+ 
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OBSERVATION 


Appointment of those employees who have worked in leave vacancy—One who 
has worked earlier in leave vacancy has preferential right over another who worked: 


later. 


OBSERVED BY 


V. Khalid and G. L. Oza. 
Hon’ble Judges Supreme Court of India 


Civil Appeal No. 1284 of 1973, decided on 25.2.1987 between (Smt.) Mary 
Oomen Appellant v. The Manager, M.G.M. High School, Kuruppampaddy, Kerala 


and others, Respondents. 


TEXT 


Khalid, J.—This appeal by special 
leave is directed against the judgment 
dated 18.1.1973, passed by the High 
Court of Kerala in writ Appeal No. 45 
of 1972. / 


2. This appeal involves the correct 
interpretation and the scope and affect 
of R. 51-A of Chapter XIV-A of the 


Kerala Education Rules. This Rule 
reads as follows :— 


«51-A. Qualified teachers who 
are relieved as per Rule 49 or 52 or 
on account of termination of vaca- 


ncies shall have preference for appo-- 


intment to future vacancies 
in schools under the same Education 


Agency, provided they have not 
been appointed in permanent vaca- 
ncies in schools under any other 


Educational Agency.” 


The Rule gives a teacher, discharged 
for want of vacancy or relieved as per 
Rule 49 or 52, a right to reappointment 
when a future vacancy comes into exist- 
ence. It is usual for managers of schools 
to appoint teachers to leave vacancies. 
Sometimes more than teacher get so 
appointed when there are more than one 
vacancy. When such vacancies cease 


to sxist by the permanent incumbent 
coming back, the temporary appointees 


go out. When thereafter a permanent 
vacancy arises, those who had temporary 
worked in leave vacancies get preference 


- to be appointed to that vacancy. The 


question in this appeal is whether the 
Manager who has to appoint a teacher 
to a permanent vacancy has to go by the 
rule of ‘“‘last come first go’’, to use the 
usual industrial jargon, in reverse, or 
whether the Manager has a right to 
choose between the temporary teachers, 
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ignoring the principle usually accepted that 


a person who gets aright to a post by 
virtue of earlier appointment should not 
be ignored in preference to a person who 
gets such title later. Before dealing with 
this case it will be useful to take note of 
a Note to Rule 51-A which as follows : 


‘if there are more than one claim- 
ant under this rule the order of prefer- 
ence shall be according to the date of 
first appointment. If the date of first ap- 
pointment is the same, then preference 

shall be decided with reference to age, the 
older being given the first preference. In 
making such appointment, due regard 

should be given to requirement of subject 

and to the instructions issued by the Dir- 
ector under sub-r. (4) of R. 1 as far as 
High schools are concerned.” 


This note gives the correct quideline 
based on justice and fair play. 


3. Now, we will briefly state the 
facts. The appellant isa BA. B.Ed. 
degree holder. She is fully qualified to 
be appointed as a teacher in any Govern- 
ment or aided school in the state of Ker- 
ala. She was appointed in a temporary 
vacancy in the school of the First respon- 
dent, from 13-1-1970 to 16-3-1970, 
in the academic year 1969-70. The 
appointment has to be approved 
by the District Educational Officer, the 
second respondent herein, which was 
duly done. Since the vacancy in which 
the petitioner was working ceased to ex- 
ist, she went out of the job on 16-3-1970. 
A further vacancy arose on 22-8-1970 
and it continued till 17-12-1970. She 
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worked in this vacancy also. She went 
out of service when this vacancy ceased. 
Respondent No. 4 is another teacher 
who worked in the same school in anot- 
her leave vacancy, from 1-9-1970 to 
26-11-1970. The appellant thus had a 
total service of six months and one day 
while the 4th respondent had 2 months 
and 25 days of service, under the Ist re- 
spondent. 


4. A permanent vacancy arose 


in the school for the academic year 1971 


72, for Social Studies when the Head 
Master in that school retired. The 
appellant made a representation to the 


Manager for being appointed 
against that vacancy. The Ist 
respondent appointed the 4th 
respondent. The appellant is a Social — 


Studies teacher. The thereupon compl- 
ained to the second respondent. The 
second respondent found the appointm- 
ent of the 4th respondent irregulor and 
held that that legitimate claimant for the 


permanent post was the appellant. On this 


finding he did not approve the appointm- 
ent of the 4th respondent. The manage- 
ment took the matter in appeal before 
the Regional Deputy Director of public 
Instruction, respondent No. 3, who by 
his order dated 9-11-1971, allowed the 


appeal. Aggrieved by this order the 
appellant moved the High Court of 


Kerala. by filing original petition No. 
5064 of 1971, challenging the validity of 
the order passed by the 3rd _ respondent, 
inter alia, contending that as per R 51-A 
of chapter XIV (A) of the Kerala Educat- 
ion Rules, she hada preferential claim 
and that the appointment of the 4th 
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respondent was illegal. 

5. The learned single Judge dismi- 
issed the original petition by his Judgm- 
ent dated 1-2-1972, on the short ground 
that R. SIA conferred a_ right 
on the appellent for appointment 
in the future vacancies in the school 
and it did not restrict the right of the 
management to make his own choice 
among the thrown out teachers. The 
appellant pursued the matter by filing 
Writ Appeal 45 of 1972. The Division 
Bench dismissed the appeal agreeing with 
the learned single Judge that the manage- 
ement had a discretion to choose among 
the thrown out teachers. Hence this 
appeal by special leave. 


6. Though long years.have passed 
by since this dispute arose wherefore we 
would have normally declined interference 

with the judgment under appeal, we think 

it necessary to lay down the law correctly 
to avoid injustice in cases like this and to 
prevent abuse of power by those in 
whom right is conferred under R. 51A. 
Now, both the appellant and 4th respon- 
dent are working in the same school. 


Though the subject to be taught by the 
appellant and the 4th respondent figured 
at one stage as an addition! plea before 
the learned single Judge, it is inconsequen- 
tial for this judgement, though the learned 
single Judge held in favour of the apell- 
ant on the question of the subject. 


7. Letus read the rule in quest- 
ion. This rule speaks of qualified teachers. 
Both the appellant and the 4th respond- 
ent satisfy this requirement. It speaks of 
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teachers being relieved as per R. 49 or 
R. 52 or on account of termination of 
vacancies R 49 speaks of termination of 
teachers after vacation, when the vacancy 
in which they work extend over summer 
vacation and R. 52 speaks of teachers 
relieved on account of reduction in the 
number of posts under orders of the 
department. We are not concerned With 


these rules. Here, both the  teach- 
ers were relieved on account of 


termiation of vacancies. The Rule 
states, that such teachers shall have 


preference for appointment to future 
vacancies in schoals under the same Edn- 


cational Agency. A future vacancy has 


arisen. The school where appointment is 
sought is under the same Educational 


Agency. The proviso is not material in 
this case. All the conditions for applicat- 


ion of this Rule are satisfied. The only 
question that has to be answered is 


whether a teacher who had worked in a 
vacancy earlier has a preferential right 
over a teacher who worked later in the 
same school. [t is true that the rule does 
not, in terms, mandate that the one who 


worked earlier should be preferred to 
the one who worked later. But would it 


be in accord with justice and fair play, 
to prefer the who worked later to 
the one who worked earler in the abse- 


nce of anything in the Rule giving to the 
management a right to choose between 


the two, on the ground of suitability 
merit or efficiency. The judgment of 


the Division Bench under appeal was 
delivered on 18-1-1973. The note quo- 
ted above was inserted on 4-7-1972. The 
note leaves no doubt asto how Rule 
51-A has to be construed. The Rule 
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states that preference will be given with 
reference to the date of appointment 
if the same, age should prevail the elder 
that due regards should be given to the 
requirements of subject as far as High 
Schools are concerned. The Division 
Bench did not choose to accept the clar- 
ification contained inthe note. The 
Learned Judges held against the appel- 
lant, on the wording of the Rule that, in 
terms, it did not provide for any prefer- 
ence between two or more persons and 
did not consider it Proper to read more 
into this Rule by considering the Note 
to R. 5 inthe same chapter. Although 
we do not say that a Note to a Rule has 
any binding effect, it does indeed have 
a persuasive force. It cannot be ignored 
that this Note has come as an appendage 
to ks. S5I-A for clarificatory purposes 
though it does not forma part of the 
Rule. The learned Judges felt that pro- 
priety and fairness required a decision 
in favour of the appellant, when thev 
observed: ‘It would be proper no doudt 
to give an earlicr appointee preference. 
But seeing the rule as we ought to see 
every rule and every section in the Ker. 
ala Education Rules and the Kerala 
Education Act as restrictions or regula- 
tions in the matter of the free right of 
the manager to choose and appoint, it 
is impossible to read more into the 
rule.” 

8 With respect, we feel that the 
learned Judges were influenced more 
by the words in the abstract contained 
in the rule and not with the fairness 
behind the rule. 


V. Khalid 
Judge 
Snpreme Court of India 


9. The learned Judges of the Divi- 
sion Bench had before them another 
Division Bench Judgment where the 
identical rule fell for cosideration. The 
relevant portion of that judgment was 
extracted by the learned Judges. We 
also find it useful to extract it here: 


“5. Very recently, in writ Appeal 
No. 44 of 1970, we had occasion to con- 
strue R. 5J-A. And we then observed 
that despite its unhappy wording, in 
particular, the use of the words, ‘“‘pre- 
ference for appointment” to mean “‘rith 
to appointment’, we had little doubt 
that what the rule meant was that a per- 
son discharged for want of vacancy had 
a right to be appointed in future vacan- 


cies, provided, of course, he had not by 
word or deed given up that right or, we 
might now and, disqualified himself 
meanwhile. And we added that the pre- 
sent tense of the words, ‘‘are relieved” 
appearing in the rule was the present 
tense of logic, not of time, so that, in 
effect, the rule should be read as if it 
said ‘‘qualified teachers who stand relie- 
ved” shall have preference. In that view, 


it is, no doubt, true that the petitioner’ s 
appointments between 1957 and 1961 


furnished her with a title to reappoint- 


ment notwithstanding that they were 
made before the rule came into force, 
and it is at least arguable that where no 
priority in preference is prescribed by 
the rule, priority should be determined 


by priority of title. The question, then, 
is whether the plea of abandonment tak- 


en by the 3rd respondent is well foun- 
ded.” 
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The above observation was got over by 
the Division Bench with the observation 
that ‘‘it was obiter and are certainly not 
intended to be conclusive observations 
in the matter. If so, we would have ref- 
erred this case to a Full Bench” We 
would have been happy if the appellate 
Bench had referred this question toa Full 
Bench and resolved the controversy since 
the High Court felt that the appellant’s 
contention carried with it the element of 


fair play and justice and was.at least, to 
put it mildly, in some measure suppor-. 


ted by another Division Bench of the 


same Court. We agree that the preference 


in R. 51-A should be based on priarity 
of title. In this case, we do not have a 
plea of abandonment or other 
disqualification 


10. The learned counsel for the ap- 
pellant brought to our notice how this 
Rule was understood by the Manager of 
the same school when another vacancy 
arose earlier. At that time also the pre- 
sent appellant applied to the Manager, 
seeking appointment in the vacancy con- 
sequent on the retirement of a Head 
Master. The Manager declined the re- 
quest and sent a reply to the appellant, 
the relevant portion of which, eloquent 
in favour of the appellant, reads as foll- 
OWS : 

‘Rule 51-A, Chapter XIV-A, K.E. 
R. lays down that qualified teachers 
who are relieved on account of termina- 
tion of vacancies shall have preference 
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for appointments to future vacancies. 
When two persons apply for a post by 
virtue of the concession laid down in R. 
51-A, it is the natural justice to select 
the persons who has earlier and longer 
period of previous service. Hence con- 
sidering all the aspects of the question, 
the management has appointed Smt. 
P.E. Sosamma in the said vacancy.” 


it Ve Manager then understood 


_ the rule correctly, but later incorrectly. 


That is why we said earlier in our judg- 
ment that the interpretation given by 


~ the High Court to this Rule can result 


in abuse of this discretionary power with 
the Manager. If the Government wan- 
ted to clothe Manager the power 
to choose among rival cotenders toa 
future vacancy, the rule should be suita- 
bly amended. The rule as it stands 
clearly confers priority to the earlier 

appointee. The appellant, therefore, is 
entitled to succeed. We set aside the or- 

der of the Division Bench under appeal 

and allow this appeal. The appellant 

will be entitled to all the benefits as tho- 
ugh she was appointed when the vaca- 

ncy in question arose. We would like 

to make it clear that this ditection of 

ours will not enable her to draw salary 

for the period she had not worked but 

only other benefits such as seniority, 

increments, etc. The first respondent 

will pay costs of the appellant. 


Appeal allowed. 
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OBSERVATION 


(A) Condonation of break in service—Services of temporary teacher in Kendr- 
iya Vidyalaya terminated—Fresh appointment given but expressly without benefit 
of past service—Teacher’s periormance in subsequent years highly praised—Held, he 
was entitled to benefit of continuous service notwithstanding term ‘o the contrary in his 
fresh appointment—Constitution of india, Art. 311. (para 5) 


(B) Appointment on temporary post—Graduate teacher in Kendriya Vidyalaya 
Sangathan—Termination of service after three years—Petitioner represented to autho- 
rities requesting condonation of break in service— Commissioner of Sangathan, commu- 
nicated that question of condonation could be considered after 3 years—Writ petition 
challenging break in service filed after Govt. rejected his request for condonation of 
break— Petition does not suffer from laches— Constitution of India, Art. 226. (para 4). 


OBSERVED BY 


R.S. Pathak, R.B. Misra 
And. G.L. Oza 
Hon’ble Judges Supreme Court of India 


IN 


Civil appeal No. 1760 of 1986, decided on 6.5.1986 between Sushil Kumar Yad- 
unath Jha, Appellant v. Union of India and another, Respondents. 


TBXT 


Pathak, J.-This appeal is directed agai- duate Teacher in Hindi in a Central 


nst the order dated January 24, 1985 of 
the High Court of Delhi dismissing the 
appellant’s writ petition on the ground 
of laches. 


2. Having regard to the circums- 
tances in which the writ petition was 
filed at the time when it was, the High 
Court, in our opinion, should have ig- 
nored the delay, and considered the 


~ matter on its merits. 


3. The appellant was appointed on 
June 29, 1965 to the post of Post-Gra- 


Schools Unit under the Ministry of 
Education, Government of’India. The 
Central Schools Unit was converted in- 
to an autonomous body under the Mini- 
stry of Education and was described 
now as the Kendriya Vidyalaya Sangat- 
han. The appellant was appointed on 
probation for a period of one year. It 
was stipulated that even after the prob- 
ation was satisfactorily completed the 
services of the appellant could be termi- 
nated at any time without any reason 
being assigned on one month’s notice 
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or one month’s pay and allowances in 
lieu of notice. Although the appoint- 
ment was toa temporary post, it was 
mentioned specifically that the Schools 
were of a permanent nature and there- 
fore, it was unlikely that the employ- 
ee’s services would be terminated if his 
work and conduct was satisfactory. The 
appellant appears to have done well du- 
ring the period of probation and his 
services were continued after the expiry 
of that period on June 29, 1966. He 
continued in that post for about three 
years. During that period he was pos- 
ted at the Central School No. 2, Holi- 
day Camp, Colaba, Bombay. Thereaf- 
ter he was sent to raise another School, 
the Kendriya Vidyalaya Vallabh Vidhya 
Nagar, Sardar Patel University, Anand 
(Gujarat). Subsequently he was posted 
at the Kendriya Vidyalaya, Lonavala 
According to the appellant, his work 
was greatly appreciated at each of his 
postings and he earned two increments 
during that period. On February 29, 19- 
68, however, his appointment was termi- 
nated suddenly. The appellant made a 
representation against the termination 
of his services on March 8, 1986 anda 
few days later he was informed that an 
appointment letter was following A 
fresh appointment with effect from June 
24,1968 was made and the appellant 
was specifically intimated that no bene- 
fit of the previous service rendered by 
him in the Kendriya Vidyalaya Sanga- 
than would be admissible. The appell- 
ant was posted to the Kendriya Vidyal- 
aya, Tambaram, Madras and thereafter 
to the Kendriya Vidyalaya, Srinagar. 
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The appellant seems to have been rather 
distraught about the break in service 
between March 3, 1968, when his servi- 
ces were actually terminated and June 
24, 1968 when he entered upon his fresh 
appointment and requested the authori- 
ties that the break in service be condo- 
ned, The request was turned down and 
it was intimated that his personal beha- 
viour during his early stint of appoint- 
ment was found open to objection. The 
appellant, however, earned goodwill 
and high praise during subsequent years 
for the conscientious and dedicated 
work consistently put in by him. Succes- 
sive and repeated communications were 
sent by his immediate superiors to the 
authorities detailing the high order of 
achievement shown by the appellant in 
his work and pressing that a lenient 


view be taken in regard to condoning 


the break in his service. He had been 
informed by the then Commissioner of — 
the Kendriya Vidyalaya Sangathan that 


- on the completion of three years of ser- 


vice his case could be reconsidered for 
condoning the break in service. In the 
hope that the assurance would be hono- 
ured the appellant persistently requested 
that the continuity of his service may be 
maintained. The record before us suffi- 
ciently establishes that his work was 
marked by outstanding efficiency and 
devotion and that almost everywhere 
that he was posted he was not found 
lacking in dedication to his responsibili- 
ties. During his posting in the Kendriya 
Vidyalaya Central School in Kabul, the 
Indian Ambassador, it appears was so im- 
pressed by his work that in February 1983 
he examined his case and found that the 
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earlier termination of service had pro- 
ceeded out of some personal misunder- 
standing, and that there was every 
reason for removing the break in ser- 
vice The Government, however, expre- 
ssed its helplessness in accepting the 
request on the ground that the existing 
Rules did not permit it It was thereaf- 
ter that the appellant, after obtaining 
permission to institute proceedings, 
filed a writ petition in the High 
Court | 

4. It is apparent that the appellant 
made detailed representations from one 
level to another hoping that on the 
strength of his record the authorities 
would accede to his request for condo- 
ning the break in his service. There is 
equally no doubt that he was supported 
throughout by his immediate’ superiors 
because of the high order of the work 
preformed by him in his various post- 
ings It was only when the Government 
itself turned down his request that he 
considered it proper to turn to a Court 
of law for redress. Upon the peculiar 
- facts of this case we find it difficult to 
hold that the appellant was guilty of 
laches in restoring to the judicial process 
for relief. We think the High Court 
erred in rejecting the writ petition on 
that ground. 

5. Wehave examined the record 
before us and have heard learned coun- 
sel for the parties We do think that the 
respondents should have found it possi- 


ble to accede to the request of the appe- . 


llant for condoning the break in his ser- 
vice. There isno doubt that his servi- 
ces were terminated, but the grounds 
on which they are said to have been ter- 
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minated have subsequently not been 
found to be such as to constitute a _per- 
manet deterrent toa favourable consi- 
deration of the appellant’s case. Indeed 
the Commissioner, as we have noted 
earlier, had expressd the view that it 


was a good case for condoning the 
break in service and indeed those who 


had occasion to personally witness the 
quality of the appellant’s performance 


in subsequent years, as for example the 
Indian Ambassador at Kabul, had thou- 


ght that in fairness and justice to the 
appellant his request should be accepted. 


It is true that his terms on which 
he was appointed afresh expressly stated 


that he would not be entitled to conti- 
nuity of service, but we must have 
regard to the circumstance in which he 
accepted those terms. He was in on 
position to bargain for a better deal and 
in the straitened circumstances in 
which he found. himself he was 
compelled to accept whatever was dicta- 
ted to him. Wedo not for a moment 
suggest that the sanctity of the contract 
between the parties should be given a 
go-bye, but what we do find is that here 


is a case where the subsequent conduct 
and the quality of his permance, of 


which high appreciation was recorded by 
his superiors, indicated that he should 
be relieved of the disadvantage suffered 
by him pursuant to that term in his con- 


tract of fresh appointment. Having 
regard to the interests of justice and in 


all the circumstances of this case we are 
of opinion that the appellant is entitled 
to an order, condoning the break in his 
service and holding that he should be 
considered as continuing in service thro- 
ughout from the date of his original 
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appointment. We order accordingly. 

6. The appellant will be entitled to 
all the benefits flowing from such conti- 
nuity of serivce. It has not been shown 
in the counter-affidavit filed by the 
respondents that the seniority of any 
other teacher will be affected by allow- 
ing him consequential benefits. In the 
circumstances we see no reason to abri- 
dge the scope of those consequential 
benefits. 


7. The appeal is allowed, the order 
dated January 24,1985 ofthe High 
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Court is set aside and the respondents 
are directed to condone the break in 
service of the appellant and treat him as 
in continous service from June 29, 1965 
with all consequential financial and other 
benefits. The respondents are also direc- 
ted to pay to the appellant the amount 
representing such financial benfits for 
the period ending April 30, 1986 within 
three months from today In the circum- 
stance of the case there is no order as 
to costs. 


Appeal allowed. 
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Seniority—Lecturer in college—Appointment on teaching assignment to fore- 
ign university—Extraordinary leave granted to him for foreign : ssignment would not 
affect break in service so as to deprive him of his seniority in college—U P. State 
Universities (President’s Act Act 10 of 1973), sec. 50 (1). 


OBSERVED BY 
A.P. Sen and S. Natarajan 
Hon’ble Judges Supreme Court of India. 
IN 


Clvil Appeal No 1477 of 1986, decided on 2-5-1986 between Dr. K.P. Hajela, 
Appellant v NS. Verma and others, Respondents. 


TEXT 


Natarajan, J.—This appeal by On 
special leave is directed against the order 


1-9-1949 the appellant was 
appointed as Lecturer in Zoology in 


ofa learned single Judge of the Allah- 
abad High Court in Civil Misc. Writ 
Petn. No. 3710 of 1985 filed in the High 
Court by the first respondent herein. 
The appeal lies within a narrow compass 
as the limited question for consideration 
is whether the extraordinary leave grant- 


ed to the appellant for the period 24-12- 
1980 to 31-7-1983 on the request of the 
Government of India for his being 
posted on a teaching assignment in the 


Univerrsity of Aden (South Yemen) 
effected a break in service so as to dep- 
rive the appellant of his seniority in the 
Department of Zoology in the D.A.V. 
College, Kanpur. 


2. The facts, which are not in con- 
troversy, of the case, are briefly as set 
out below. 


substantive capacity in the D.A.V. Coll- 
ege, Kanpur. About six weeks later i.e. 
on 12-9-1949 (sic) the first respondent 
was also appointed asa Lecturer in 
Zoology in the same College. In the 
year 1974 the appellant was appointed as 
the Head of the Department of Zoology 
in the said College. On 24-12-1980 the 
appellant was granted extraordinary 
leave on the request of the Government 
of India for being sent ona teaching 
assignment to the University of Aden 
(South Yemen) on the express condition 
that his lien on the post in the College 
will be maintained and his seniority will 
be protected. On the besis of such an 
arrangement the appellant fulfilled his 
teaching assignment at the University 
of Aden and on return to India he sou- 
ght to resume his post in the College. 
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The first respondent who was acting as 
the Head of the Department refused to 
hand over charge on the ground he had 
attained seniority over the appellant. 
It is relevant to mention here that the 
first respondent did not also continu 
ously serve the College but left its Serv- 
ices and went to other teaching instititut- 
‘ons and after stints of service therein, 


he rejoned the Department of Zoology 
in the D A.V College, Kanpur. It would 
appear that the first respondent went 
over on 21-1-78 as Principal of the D.A. 
V. College, Dehra Dun and_ thereafter 
he went over as Principal of the D.B.S. 
College, Kanpur and ‘subsequently he 
came back to the D.A.V. College, 


Kanpur. 


3. As the first respondent refused 
to hand over charge of the Department, 


the appellant made a representation to 
the Principal and sought his intervention 
After considerable delay the Principal 
refused to countenance the appellant’s 


claim to seniority and sustained the stand 
taken by the first respondent. 


4. The appellant challenged the or- 
der of the principal before the Vice- 
Chancellor of Kanpur University. While 
contending that he had not suffered a 
break in service and his seniority over 
the first respondent has remained intact 
alt through his period of service on de- 
putation, the appellant further conten- 
ded that first respondent had in fact 
suffered break in service because of his 
spells of service at the D.A.V College, 
Dehra Dun and the D.BS. College, 
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Kanpur and as such the first respondent’ 
claim of continuos service was an unten: 
able one. The Vice-Chancellor upheld 
the appellant’s claim that he had not 
suffered any brcak in service and by 
virtue of his lien he was entitled to his 
rightful place of seniority. Aggrieved 
by the order of the Vice-Chancellor, the 
first respondent preferred an appeal to 
the Chancellor but the Chancellor affi- 
irmed the order of the Vice-Chancellor 
and dismissed the appeal. 


5. Thereafter the first respondent 

filed Civil Misc. Writ Petition No. 3719 
of 1985 under Art 226 of the Constitut- 
ion before the High Court of Allahabad. 
By the impugned order a learned single 
Judge of the High Court allowed the 
writ petition holding that in terms of. 
either the Old Statutes or the First Stat- 
utes of the Kanpur University the app- 
ellant herein is not entitled to reckon 
the period of service at the University of 
Aden for computing the Jength of service 


\ inthe DAV. College and as such the 


recognition of the seniority of the app- 
ellant over the first respondent by the 
Vice-Chancellor and the Chancellor in 


_ their respective orders cannot be sust- 


ained. Accordingly the learned Judge 
has issued a rule in favour of the first re- 
spondent and it is against that order this 

appeal by special leave has been filed 


6. While presenting the case of the 
appellant before us Shri S N. Kacker, 
learned counse! did not press the alter- 
native contention of the appellant that 
the first respondent had suffered break 
in service inthe D.A.V. College, Kanpur 
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and as such he has no locus to claim 
seniority. Consequently, the only gro- 
und on which the order of the High 
Court was assailed is that the High 
Court-was in error in holding that the 
deputation service of the appellant has 
effected a break of service and as such 
he has lost his original seniority in the 
Department of Zoology. As the High 
Court has held that neither under the Old 
Statutes nor under the First Statutes of 
the Kanpur University the appellant is 
entitled to tack on his service in the Uni- 
versity of Aden with his service in the 
DA.V. College, Kanpur it is necesary 
to advert to the televant provisions in the 
two Statutes. However, before such ad- 
vertence, it will be relevant to refer to the 
letter.of consent issued to the appellant 
by the then Principal viz. Shri S C. Sri- 
vastava of the D.A.V. College, Kanpur 
as a condition precedent for his accepting 
the teaching assignment abroad. ‘The 
letter, addressed to the Ministry of Home 
Affairs, is worded as under :— 


“From 
Principal 
D.A.V. College, 
Kanpur, U.P. 
India. 

To, 


Ministry of Home Affairs, 
Department of Personnel and 
Administrative Reforms, 
(Foreign Assignment Section) 
New Delhi. 
Assignment of Indian Experts abroad. 
Certified that the appellant Dr. 
aK. P, Hajela, Head of Zoology Depart- 
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ment, D.A.V. College, Kanpur, will be 
relieved for service abroad on foreign 
service terms in public interest (i.e. retai- 
ning the applicant’s lien and protecting 
his seniority within thirty days of selec- 
tion if need be). It is further stated that 
the applicant, Dr. Hajela, can be relea- 
sed for service abroad for a total period 
of three years. 


August 21, 1978. sd/S.C. Srivastava’’ 


it may be seen from this letter that 
the appellant had been granted leave for 
a period of three years and a specific 


undertaking had been given on behalf 


of the College that the appellant’s lien in 

the College will be retained and _ his seni- 
ority also will be protected during his 
period of service abroad. It will also be 
relevant to mention in this context itself 
that even now the present Principal, 

who has declined to uphold the seniority 
of the appellant, has conceded in his 
order dated September 1, 1983 that the 
appellant’s lien has been maintained. 
The relevant portion in the order is 
contained in para 6 and reads as under : 


“Dr. Hajela’s lien has been maint- 
ained on his post here in so far as he was 
granted extrordinary leave without pay 
for the period of contract service abroad 
and that no appointment was made in 
his place. Other claims are not admiss- 
ible.” 


7. No doubt the first respondent 


and the present Principal of the College 
have taken the stand that the former 
Principal had no authority to guarantee 
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the appellant his lien in the Department 
and his rank of seniority. The merit of 
this stand will be gone into later but for 
the moment we would only like to point 
out that one part of the undertaking 
given by the former Principal namely, 
retention of lien has been conformed to 
and what is disputed is only the guar- 
antee regarding the protection of seni- 
ority, 


8. Now coming to the Statutes 
the relevant one in the old Statutes is 
11.34 and the one in the First Statutes is 
18.10. They are in the following terms : 


Old Statues : 


“Seniority of Teachers in Affiliated 


Colleges : 


11.34 (1) Subject to the provisions 
of these Statutes the seniority of teachers 
in a particular college shall be determ- 
ined by the length of service in that Coll- 
ege in the same cadre and in the same 

grade. 


(2) The periods of service in an- 
other University or associated/affiliated 
college in the same or higher cadre and 
grade shall also count towards seniority 
ifthe University or College is situated 
in Uttar Pradesh and the College is 
affiliated to or associated with one of the 
Universities in the State. 


(3) Service in an officiating capa- 
city shal] not be counted. Temporary 
service shall be counted Only if it is in 
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continuation of a subsequent permanent 
appointment, 


(4) The period of leave without 
pay shall not be counted in calculating 
the seniority unless during such leave 
another position involving similar work 
was held or it was medical leave.” 


First Statutes : 


‘Seniority of Principals and Teachers 
of affiliated colleges 
18.10 The following rules shall be foll- 
owed in determining the seniority of 
Principals and other teachers of affili- 
ated colleges : 


(a) the Principal shall be deemed 
senior to other teachers in the College; - 

\b) the Principal of a post-graduate 
college shall be deemed senior to the 
Principal of a Degree College; 


(c) the seniority of Principals and 
teachers of the affiliated colleges shall 
be determined by the length of contin- 
uous service from the date of appoint- 
ment in substantive capacity; 


(d) service in each capacity (for 
example, as Principal or as a teacher), 
shall be counted from the date of taking 
charge pursuant to substantive appoint- 
ment; 


(e) Service ina substantive capa- 
city in another University or another 
degree or post-graduate college whether 
affiliated to or associated with the Uni- 
versity or another University establish- 
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ed by law shali be added to his length 
of service.” 


Another provision, which not been 
adverted to by the High Court, is also 
set out as it has relevance: 


“18.16 The statutes contained 
in this Chapter shall not affect 
the inter (se?) seniority of teachers empl- 
oyed in this University from before 
the commencement of these statutes.” 


9. In order to give operative force 
to the First Statutes over the Old Sta- 
tutes in the event of any conflict 
in the provisions of the two Statutes a 
specific provision has been made in 
Chapter I Section 50 (1)/1.02 (1) and it 
is worded as under: — 


“All existing Statutes and all such 
Ordinances in force in the Univerity, 
as are inconsistent with these Statutes 
are to the extent of such inconsistecy, 
hereby rescinded and shall forthwith 
cease to have effect except as respects 
things done or omitted to be done be- 
fore the commencement of these Sta- 
tutes. 


10. The High Court has taken the 
view that there is no inconsistency bet- 
ween Statute 11.34 of the Old Statutes 
and Statute 18.10 of the First Statutes 
and as such the seniority of the appell- 
ant should be determined in accordance 
with Statute 11.34 (2). As it is provided 
in sub-clause (2) of Statute 11.34 that 
the periods of service in another Uni- 
versity or College is situated in Uttar 
Pradesh and the College is affiliated to 
or associated with one of the Universi- 
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ties in the State, it has been held that 
the appellant cannot tack the period of 
his service in the University of Aden 
with his service inthe D.A.V. College for 
purposes of seniority. The High Court 
has further held that even if the First 
Statutes are held applicable the appell- 
ant will fare no better because under 
Sub-clause (e) of Statute 18.10 it is only 
the service rendered in a substantive 
capacity in another University or affili- 
ated or associated College in the Univ- 
ersity or another University established 
by law that would count. As the Uni- 
versity of Aden would not fall within 
the definition of ‘‘University or another 
Univrsity established by law’ envisaged 
in the sub-clause the High Court has 
stated that any service rended in a fore- 
ign University has to be necessarily excl- 
uded whie computing the length of 
continuous service. 


11- Ona careful consideration of 
the matter we find that the High Court 
has not properly comprehended the Sta- 
tutes. Taking up Statute 11.34 of the 
Old Statutes it may be seen that sub- 
clause (1) deals with reckoning of 
seniority on the basis of the length of 
service in one and the same College and 
in the same cadre and grade; sub-clause 
(2) provides for the addition of service 
in another University or associated/afh- 
liated College etc. provided the Univer- 
sity is situate in Uttar Pradesh and the 
College is affiliated to or associated with 
one of the Universities in the State; sub- 
clause (3) excludes service in an officia- 
ting capacity and grants recognition of 
temporary service only if it has continu- 
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ity with a subsequent permanent appol- 
ntment; and lastly sub-clause (4) presc- 
ribes for taking on of leave period with 
the total length of service provided; (1) 
the period of leave has been spent in 
holding another position involving sim- 
ilar work or (2) it was medical leave. 
Admittedly, the case of the appellant 
cause his service in the University of 
Aden will not constitute such kinds of 
services as are envisaged in the  sub- 
clause. However, sub-clause (4) would 
undoubtedly, cover the case of the appe- 
llant because he had been granted 
leave of absence on_ loss 
for a period of three years for render- 
ing service in the University of Aden on 
deputaion basis. The words “unless 
during such leave another position in- 
volving similer work was held’? would 
squarely apply to the period of leave of 
the appellant. It is significant to note 
that the qualifying words ‘University 
or College situated in Uttar Pradesh and 
the colleges affiliated to or associated 


with one of the Universities in the 
State” occurring in sub-clause (2) are 
conspicusly absent in sub-clause (4) 
It is not the case of the first respondent 
and for that matter there can 
be no such contention also that the 
position held by the appellant 
in the University of Aden did not 
invalve the performance of work similar 
to the one was performing in the 
D.A V. College, Kanpur. Unfortunat- 
ely, this sub-clause which is the one dir- 


ecty governing the case of the appellant 
has not been noticed by the High 
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Court. As there is no conflict between 
sub-clause (4) of statute 11.34 0f the 
Old Statutes and any provision in the 
First Statutes there is no room or scope 
for invoking the overriding provision 
contained in Statute 1.02 (1) for deny- 
ing the application of Old Statute 11.34 
(4) to the case of the appellant. On the 
other hand the appellant will be entitled 
to claim the benefit of First Statute 
18.16 (or 18.01-Fd.) which preserves 
“inter (se?) senioity of teachers emplo- 
yedin the University from before the 
commencement of the Statutes ’, 


12. The High Court has faild to 
notice that sub-clause (2) ane (4) of Old 
Slatute J1.34 contemplate different situ- 
ations and act in different fields. The 
service contemplated under sub-cl. (2) . 
is a distinctly different service and has 
no bearing with the service rendered 
inthe particular institution in which 
seniority is claimed. Even so, a link 
is provided between the servies rend- 
ered elsewhere and the services rendered 
in the concerned University or College 
because of the similarity of features in 
the two services and the integral con- 
nection between the Universities situa- 
ted in the State and the affiliation or 
association of the Colleges with one or 
the other of the Universities in the 
State. Onthe other hand the service 
contemplated under sub-clause (4) is the 
service rendered elsewhere during leave 
period even while the teacher continues 
to be on the rolls of the institution in 
which he has been rendering service. 
Thus while sub-clause (4) contemplates 


Report No. 04 p. 07 


service rendered elsewhere during the 
period of leave, sub-clause (2) does not 
contemplate any such service but con- 
templates the service rendered elsewhere 
without taking leave from any institut- 
ion. A proper exposition of the fields 
of operation of sub-clauses (2) and (4) 
of Old Statute 11.34 will at once bring 
to light the merit in the contentions of 
the appellant and the error that has 


been committed by the High Court. As_ 


we have already stated the provision 
contained in sub-clause (4) of Old Statuter 
11.34 has not been disturbed in’ any 
manner by the First Statutes and hence 
the appellant will be entitled to the ben- 
fit of this provision, especially in terms 
of Statute 18.16 of the First Statutes. 
Because of the failure of the High Court 
to have applied the appropriate provision 
in the Statutes, the period of service of 
the appellant on deputation has been 
wrongly held to be non-includible in the 
total length of service of the appellant 
and this has led to the denial of the 
appellant’s rightful seniority. 


13. As the appellant’s case falls squ- 
arely within Old Statute 11.34 (4) there 
is no need or necessity for resorting 
to the provisions of the first Statutes for 


determining the appellant’s claim of seni- 
ority. It is not the case of the appellant 


that he had rendered service in a subst- 
antive capacity in another University or 
another affiliated or associated College 
established by law as contemplated by 
sub-cl. (e) of First Statute 18.10. On 
the other hand his claim is that he had 
all along continued to be in the service 
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of the D.A.V. College, Kanpur notwith- 
standing his service on deputation in a 
foreign University because he had been 
granted extraordinary leave on loss of 
pay with guaranteed lien and seniority 
of service. 


14. It was hesitantly contended 
by the counsel for the first respondent 
that the former Principal of the D. A. 
V. “College had no authority to guar- 
antee the appellant the lien on his post 


_-and his seniority rights and that such 
__ powers vested only with the University 
_ This contention does not require exami- 


nation because the Principal as the Head 
of the Institute, was undoubtedly comp- 
efent to grant leave on loss of pay to the 
appellant in order to enable him to take 
up a foreign assignment on deputation 
basis. Once it is probed by the appellant 
that the period of leave was _ utilized in 
holding another position involving simil- 
ar work the appellant is automatically en- 
titled to the benefit of sub-cl (4) of Old 
Statute 11.34. On account of this irrefut- 
able position it is needless for us to cons- 
ider whether the principal had acted wit- 
hin bis powers or had exceeded his pow- 
ers in committing the College to conter 
rights of lien and seniority status to the 
appellant when he was granted leave. 


15. In the light of our conclusion the 
appeal has to succeed. Accordingly it 
will stand allowed and the judgment of 
the High Court is set aside. Ihe parties 
will, bear their respective costs. 


Appeal Allowed. 
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Shashi Pal Singh, Petitioner v. State of U. P. and others, Respondents 


Pathak, J. :—— The principal questi- 
on in these appeals is whether, in view 
of the enactment of the U.P. Secondary 
Education Services Commission and 
Selection Boards Act, 1982 and the 
Rules framed thereunder, the provisions 
contained in S. 16-G (2) (c) of the U P. 
Intermediate Education Act, 1921 and 
Regulations 55 to 62 in Chapter III of 
the Regulations framed under that Act 
in respect of the transfer of a Principal 
from one Intermediate College to ano- 
ther continue to be operative and effec- 
tive. 


TEXT 


2. The Intermediate Education 
Act, 1921 (shortly referred to as ‘the 
Education Act) and the Regulation 
framed thereunder provide inter alia for 
the conditions of service of Heads and 
of the teachers of such educational insti- 
tutions. The appointment of the Heads 
and of teachers of educational instituti- 
ons in the State continued to be gover- 
ned by the Education Act for several 
years, but with the passage of time it 
came to be felt that the selections of 
teachers under the provisions of that Act 
and the Regulations were not always 
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free and fair and moreover the field of 
selection was greatly restricted. As this 
adversely affected the availability of suit- 
able teachers and the standards of educ- 
ation the Government of Uttar pradesh 
Promulgated the U.P. Secondary Edu- 
cation Services Commission and Selec- 
tion Boards Ordinanse 1981 on July 
10, 1981 with a view to establishing 
a Secondary Education Services Commi- 
ssion and six or more Secondary Educa- 
tion Selection Boards for the selection 
of teachers in institutions recognised 
under the Education Act. The Ordin- 
ance was replaced subsequently by the 
enactment of the U.P. Secondary Educ- 
ation Services Commission and Selection 
Boards Act, 1982 (conveniently referred 
to as ‘the Services Commission Act’). 
Thereafter the State Government framed 
Rules for carrying out the purposes of 
the Act. It was some time before the 
Services Commission and the Selection 
Boards could be constituted and there- 
fore a number of Removal of Difficulties 
Orders were made by the State Govern- 
ment pursuant to power conferred under 
the aforesaid Ordinance and thereafter 
under the Commissian Act. 


3. We propose to take the appeal 
filed by Om Prakash Rana against 


Swarup Singh Tomar (Civil Appeal No. 
2072 of 1985) as representative of the 
factual context in which the appeals arise. 
The Veer Smarak Intermediate College is 
an educational institution in Baraut in 
the district of Meerut. It is an institu- 
tion recognised under the provisions of 
the Intermediate Education Act, 1921. On 


R.S. Pathak 
Judge 
Supreme Court of India 


June 30, 1982 the post of Principal of the 
College fell vacant on the retirement of 


the outgoing principal, Jai Singh. The 


Committee of Management resolved that 
Bhopal Singh, the then Principal of the 
Adarsh Vedic Intermediate College, situ- 
ated in the same district, should be invi- 
tedto jointhe post of principal in the 
College. It was intended that the vacancy 
should be filled in accordance with the 
provisions of the Education Act and the 
Regulations made thereunder which 
permitted the tranfer of a principal from 
one institution to another. As the trans- 
fer could be effected only with the 
approval of the District Inspector of 
Schools, an application was made to the 
District Inspector of Schools. He refused 
to grant approval. On July 13, 1982 the 
District Inspector of Schools directed’ 
the Committee of Management to give 
charge of the post of Principal to the 
respondent Swarup Singh Tomar as 
officiating Principal. Three days later, 
the District Inspector of Schools super- 
seded that order and directed that the 
respondent Swarup Singh Tomar should 
be appointed ad hoc principal under 
the Removal of Difficulties order issued 
order the Services Commission Act. 
The Committee of Management of the 
College filed a writ petition in the Allah- 
abad High Court against the order of 
the District Inspector of Schools, and 
during its pendency the High Court. 
made an interim order in which it was 
recognised that Swarup Singh Tomar 
was functioning already as ad hoc prin- 
cipal of the institution. About this 
time, the appellant Om Prakash Rana, 
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who was Principal of the B. P. Interme- 
diate College at Bijwara inthe district 
of Meerut, requested the Committee 
of management of his College to relieve 
him in order to enable his transfer as 


Principal to the Veer Smarak Interme- 
diate College. On Novemder 22, 1982 
the Committee of management passed 
a resolution accordingly. On December 
3, 1982 the Committee of Management 


of the Veer Smarak Intermediate College 
resolved on accepting the appellant as 
Principal of the College on transfer 
from the other institution. On Febru- 
ary 19, 1983, the District Inspector of 
Schools accorded his approval to the 
transfer. 


4. Tomar now filed a‘writ petition 
in the Allahabad High Court. He obta- 
ined an interim order restraining the 
Committee of Management from permi- 
tting Rana to fill the post of principal 
of the College, but the interim order 
was vacated on March 9, 1983 and Rana 
has been working as Principal of the 
College ever since. On April 9, 1985 
the High Court allowed the writ peti- 
tion and quashed the order dated Febr- 
vary 19, 1983 under which the District 
Inspector of Schools had accorded his 
approval to the transfer of Rana. In 


allowing the writ petition the High 
Court followed the Judgment ofa Full 
Bench of the Court pronounced in 
Raghunandan Prasad Bhatnagar v. Ad- 
ministrator, Gandhi Vidyalaya Interme- 
diate College, Khekra, (Civil Misc. 
writ Petn. No. 10301 of 1983) : (reported 
in 1985 Lab IC 1648). That was a case 
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where the High Court re-examined the 
correctness of the views expressed by 
two Division Benches of the High Court 
in Ratan Pal Singh v. Deputy Director 
of Education, 1983 UP LB EC 34 and 
the Committee of Management, Natio- 
nal Intermediate College, Adari Indara, 
District Azamgarh v. District Inspector 
of Schools, Azamgarh, 1983 UP LB EC 
1983. The three learned Judges who 
heard the case were unable to come to a 
unanimous opinion, and by majority 
the Full Bench held that it was not per- 
missible for the Committee of Manage- 
ment of an Intermediate College to fill 


the post of Principal of the College by 
tbe transfer of a principal from one 
Intermediate College to another after 
the commencement of the Services Com- 
mission Act. 


>. To appreciate the scope and 
range of the contentions raised before 
us by the parties it is appropriate to set 
forth at the outset the relevant provi- 
sions of the two statutes and the perti- 
nent Regulations S. 16-G ofthe Edu- 
cation Act provides : 


“16-G. Conditions of service of 


Head of Institutions, teachers and other 
employees— | 


(1) Every person employed in a re- 
cognised institution shall be governed by 
such conditions of service as may be 
prescribed by Regulations and any agre- 
ement between the management and 
such employee in so far as it is incons- 
istent with the provision of this Act or 
with the Regulations shall be void. 


Be 
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(2) Without prejudice to the gener- 
ality of the powers conferred by sub-sec. 
(1), the Regulations may provide for— 


(a) the period of probation, the 
conditions of confirmation and the pro- 
cedure and conditions for promotion and 
punishment, including suspension pend- 
ing or in contemplation of inquiry or 
during the pendency of investigation, in- 
quiry trial in any criminal case for an 
offence involving moral turpitude and the 
emoluments for the period of suspension 
and termination of service with notice. 


(b) the scales of pay, and pay- 
ment of salaries, 


(c) transfer of service from one 
recognised institution to another, 


(d) grant of leave and Provident 
Fund and other benefits, and 


(e) maintenance of record of 
work and service.”’ ; 
The Regulations 55 to 62 detail the pro- 
cedure to be followed when a permanent 
employee of an institution desires his 
transfer to another institution. An ap- 
plication for transfer is made to the In- 
spector of Schools. All applications for 
transfer are entered in aregister. As 
soon as a substantive vacancy or a tempo- 
rary vacancy likely to be made permanent 
and which is to be filled by direct recruit- 
ment is advertised, the Manager of the 
institution has to send a copy of the ad- 
vertisement to the Inspector. The in- 
spector will arrange with the Manage- 
ment to see whether the vacancy can be 
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filled suitably by one of the applicants 
for transfer. When the vacancy in not 
filled by transfer, the Management may 
proceed to fill it by direct recruitment. 
To enable the transfer to take place it is 
necessary that the Management of the 
institution where the applicant is serving 
should be willing to release him and that 
the Management of the institution to 
which the applicant seeks transfer is will- 
ing to accept him. Apparently the ap- 
pellant Rana relied on these provisions 
of the Education Act andthe Regulat- 


ions to obtain a transfer as Princinal 


from the B.P. Intermediate College, 
Bijwara to the Veer Smarak Interme- 
diate College, Baraut. 


6. In anticipation of the promulga- 
tion of the Services Commission Ordin- 
ance the U.P. Government issued a 
Radiogram to all District Inspectors in 
the State directing them to stop all fresh 
selections and appointments of Princip- 
als, Head Master and teachers including 
recruitment by promotion in all non- 
Government aided Secondary Schools, 
except Minority institutions, pending 
further orders. This was followed on 
July 19, 1981 by the Services Commis- 
sion Ordinance, Clause 16 of the Ordi- 
nance provided that the appointment of 
a teacher (the expression teacher being 
defined to include a Principal) could be 
made by the Management only on the 
recommendation of the Commission and 
any appointment made in contravention 
of the clause would be void. Thereafter, 
the Services Commission Act was enac- 
ted S. 8 provides for establishing a 
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Commission to be called the ‘Uttar 
Pradesh Secondary Education Services 
Commission’ It is to be a body corpo- 
rate and entitled to exercise power 
throughout the State S. 10 provides : 


“10 (1) For the purposes of mak- 
ing appointment of a teacher speci- 
fied inthe Schedule, the management 
shall nofity the vacancy to the Commi- 
ssion in such manner and through such 
officer or authority as may be prescri- 
bed. 


(2) The procedure of selection of 
candidates for appointment to the posts 
of such teachers shall be such as may be 
prescribed; 


Provided that the Commission shall, 
with a view to inviting talented persons, 
give wide publicity in the State to the 
vacancies notified under sub-sec. (1)” 


Section 11 details the procedure to 
be foliowed by the Commission after 
the notification of a vacancy under S 10 
for the purpose of holding interviews of 
the candidates and preparing a panel of 
those found most suitable for appoint- 
ment. The names on the panel are to be 
forwarded to the Management of the in- 
stitutions in accordance with the presc- 
ribed procedure and the Management is 
to appoint a candidate accordingly. S. 
16 declares : 


“16. (1) Notwithstanding to the 
contrary contained in the Intermediate 
Education Act, 1921 or the Regulations 
made there under but subject to the 
provisions of Ss. 18 and 33-- 
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(a) every appointment of a teac- 
her specified in the Schedule shall, on or 
after July 10, 1981, be made by the 
management only on the recommenda- 
tion of the Commission. 


(b) every appointment of a teacher 
(other than a teacher specified in the 
Schedule) shall, on or after July 10, 
1981 be made by the management only 
on the recommendation of the Board : 


Provided that in respect of retren- 
ched employees, the provisions.of S. 16- 
EE of the Intermediate Education Act, 
1921 shall apply with the modification 
that in sub-sec. (2) of the aforesaid sec- 
tion, for the words six months the words 
‘two years’ shall be deemed to have been 
substituted. 


(2) Every appointment of a teacher, 
ip convention of the provisions of sub- 
sec (1), shall be void.” 


Where a person is entitled to appoin- 
tment as a teacher in any institution but 
is not so appointed by the Management, 
he is given the right to apply to the 
Director of Education, Uttar Pradesh 
for adirection to the Management to 
appoint him forthwith and to pay him 
salary from the date specified in the 
order. S. 22 provided for the imposi- 
tion of a penalty on any person appoint- 
ing ateacher in contravention of the 
provisions of the Act. Such contra- 
vention constitutes an offence pun-— 
ishable with imprisonment which may 
extend to three years or with fine up to 
Rs. 5000/- or with both S. 32 or which 
much will be said hereafter, provides : 
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has abrogated that right. It is a facility 
provided to every employee and, it is 
said, there must be clear language before 
that right can be taken away It is cont- 
ended that it is perfectly possible to read 
the Education Act and its Regulations 
side by side with the Services Commission 
Act and infer therefrom that the power 
of transfer continues to co-exist under 
the former with the power relating to 
appointments conferred on the Comm- 
ission under the latter. There is no 
inconsistency between the two powers, it 
is submitted, and that is apparent when 
S. 32 of the Services Commission Act 
deals with the effect of the inconsistency 
between the provisions of the Education 
Act, and the Regulations made there- 
under, and the provisions of the Services 
Commission Act, and its Rules and. 
Regulations, in regard to the selection, 
appointment, promotion, dismissal rem- 
oval, termination or reduction in rank of 
a teacher. This submission is based on 
the premises that the power of transfer 
is not encompassed within the power of 
appointment. So it is said that S 16 of 
the Services Commission Act which pro- 
vides that the appointment of a Principal 


“32. The provisions of the [nter- 
mediate Education Act, 1921 and the 
Regulations made thereur der in so far 
as they are not inconsistent with the 
provisions of this Act of the Rules or 
Regulations made hereunder shall E0u: 
tinue to be in force for the purposes of 
selection, appointment, promotion, dis- 
missal, removal, termination or reduct- 
ion in rank of a teacher.” 


7. Section 33 enables the State 
Government to pass orders for a period 
of two years from the date of commen- 
cement of the Act for the purpose of 
removing difficulties. 


8. The central question is whether 
the enactment of the Services Commiss- 
ion Act results in the provisions of S. 
16G (2)(C) of the Education Act and 
the Regulations made thereunder. If 
that isso, no transfer to the office of 
Principal in Intermediate Colleges can be 
made, except if at all, in accordance with 
the provisions of the Services Commiss- 
ion Act. In this Connection, one point 
which arises is whether the transfer of a 
Principal from one College to another 
constitutes an appointment in the la‘ ter. 


It is the case of the appellants that the 
power relating to appointments conferr- 
ed on the Commission under the Servi- 
ces Commission Act does not in any way 
curtail the provisions regarding transfer 
set forth in the Education Act and its 
Regulations. It is urged that the right 
to apply for transfer is a condition of ser- 
vice of an employee, and neither expressly 
nor by necessary implication can it be 
said that the Services Commission Act 


can be made by the Management only 
on the recommendation of the Commi- 
ssion does not bar the transfer of a 
Principal from one College to another. 


9. As is clear by now, the fundam- 
ental basis of the contention that the 
power of transfer under the Education 
Act and its Regulations continues in 
force even after the enactment of the 
Services Commission Act rests on the 
assumption that the power of appointm- 
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ent does not include the power of trans- 
fer. In our opinion, the assumption is 
unsustainable. The scheme under the 
Education Act envisages the appointment 
of a Principal in relation toa specific 
college. The appointment is in relation 
to that College and to no other. Mor- 
eover, different Colleges may be owned 
by different bodies or organisations, so 
that each Principal serves a different 
employer. Therefore, on filling the off- 


ice ofa Principal toa College a new 
contract of employment with a particu- 
lar employer comes into existence. 

- There is no State-level service to which 
Principals are appointed. Had that 
been so, it would have been possible to 
say that when a Principal is transferred 
from one College to another no fresh 
appointment is involved But when a 
principal is appointed in respect of a- 
particular College and is thereafter tran- 
sferred as a Principal of another College 
it can hardly be doubted that a new app- 
ointment comes into existence. Altho- 
ugh the process of transfer may be gove- 
rned by considerations and move thro- 
ugh a machinery different from the consi- 
deratios governing the appointment of a 
person ab anitio as Principal, the 
nature of the transaction is the same, 
namely, that of appointment, and that 
is so whether the appointment be through 
direct recruitment, through promotion 
from the teaching staff of the same instit- 
ution or by transfer from another instit- 
ution. 


10. It is pointed out that when S. 
10 of the Service Commission Act requ- 
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ires that for the making of any appoint- 
ment of a teacher the Management must 
notify the vacancy to the Commission it 
does not speak of “‘every vacancy”, and 
designedly leaves the possibility open of 
some vacancies being filled by transfer. 
This submission is also without subs- 
tance. A survey of the provisions of 
the service Commission Act makes it 
abundantly clear that the entire matter 
of selecting teachers for recognised in- 
stitutions is intended to be governed by 
the Services Commission Act. As the 
Preamble of the Act itself suggests, that 
is the whole purpose of establishing the 
Services Commission. S, 3 envisages the 
Commission asa body corporate, an 
entity of continuing existence, manned 
by persons of eminence and distinction 
from the judicial services and the educat- 
ional services and selected academicians 
with a superior level of teaching expe- 
rience and armed with a carefully deli- 
neated power to select teachers, thro- 
ugh a detailed procedure intended to 
select the best. No wonder then that 
S. 16 (1) mandates that “every appoi- 
ntment” ofa principal can be made by 
the Management ‘only on the recom- 
mendation of the Commission.” S 16 
(2) goes further. It declares that every 
appointment made in contravention of S. 
16 (1) shall be void It is only in ex- 
ceptional cases, where the Commission 
has failed to recommend the name of a 
suitable candidate for appointment with- 
in one year from the date of notification 
of the vacancy, or the post has actually 
remained vacant for more than two 
months then, under §. 18 (1), the Man- 
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agement may appoint, by direct recrui- 
tment or promotion, a teacher on a pur- 
ely ad hoc basis from amongst the per- 
sons possessing qualifications prescribed 
under the Education Act or the Regula- 
tions made thereunder. S. 22 demons- 
trates how absolute is the ban on app- 
ointing a teacher through a procedure 
outside the provisions of the Services 
Commission Act, for the section pto- 
vides that any person who appoints a 
teacher in contravention of the provi- 
sions of that Act shall, on conviction, be 
punished with imprisonment for a term 
which may extend to three years or with 
fine which may extend to 5000 rupees or 
with both. Any doubt remaining is re- 
moved completely by S. 32 of the Ser- 
vices Commission Act which permits the 
provisions of the Education Act and its 
Regulations to continue in force in so far 
only as they are not inconsistent with the 
provisions of the Servisions Commission 
Act, its Rules and its Regulations in the 
matter of the selection and appointment, 
among other things, of a teacher. 

11. Weare firmly of opinion that 
no duajity in the source of power is con- 
templated in the matter of filling the of- 
fice of Principal of a College. It is not 
possible to contemplate that transfer can 
be effected with the approval of the Dist- 
rict Inspectors of Schools under the 
Education Act and its Regulations, while 
appointment (other than by transfer) can 
be made upon the recommendation of 
the Commission. The control over all 
appointments is exercised by a single 
source of power, namely the Commi- 
ssion under the Services Commission 
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Act. It is no loger possible to invoke 
S. 16-G (2) (c) of the Education Act 
and its Regulations and transfer of Prin- 
cipal from one institution to another. 
The context in which those provisions 
operate, the authority conferred for that 
purpose and the conditions subject to 
which it can be exercised stand comp- 
letely superseded by the corresponding 
provisions of the Services Commission 
Act, its Rules and Regulations. That is 
amply demonstrated by the declaration 
in 8. 16 of the Services Commission Act 
which mandates that the appointment of 
a Principal shall be made only on the 
recommendation of the Commission 
‘‘notwithstanding anything to the cont- 
rary contained in the Intermediate Educ- 
ation Act, 1921 or the Regulations made 
there under.” The scheme set forth in 
the Services Commission Act enacts a 
complete code in the matter of selection 
of teachers, and resort is no longer 
permissible to the provisions of the 
Education Act and its Regulations for 
that purpose. Where the Services 
Commission Act intended that any proy- 
ision of the Education Act pertaining to 
the appointment of a teacher should con- 
tinue in force, it expressly provided for 
such saving. For example, the proviso 
to S. 16 (1) of the Services Commission 
Act enacts that the provisions of S. 16- 
EE of the Education Act which provide 
for the absorption of retrenched emplo- 
yees against permanent vacancies shall 
apply with certain modifications. 

12. A submission on behalf of the 
appellant is that the power to transfer 
the service of a teacher from one institu- 
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tion to another under S. 16-G(2) (c) of 
the Education Act is a condition of ser- 
vice and should not be identified with 
the power of appointment. We have 
already explained that in its essential 
nature the transfer of a teacher from one 
institution to another implies the cessa- 
tion of his appointment in the former 
institution and his appointment to the 
latter. It will also be noticed that the 
selection of teachers of the categories 
mentioned in the Schedule to the Services 
Commission Act has been considered 
by the State Legislature of such manifest 
importance that a high powered Commi- 
ss-on has been envisaged for discharging 
that function. It is a Commission consi- 
sting of persons holding positions of 
eminance in the Judicial Services or in 
the State Education Services or with 
teaching experience as University Profe- 
ssors and College Principals. It 1s inte- 
nded that whenever a vacancy arises in 
the post of a teacher the Commission 
must be notified of it. In the selection of 
a teacher the Commission has been cha- 
rged with the responsibility of inviting 
talented persons and selecting the best 
from among them. The selection has to 
be made in the context of the particular 
needs and requirements of the College. 
It is a responsibility of grave magnitude, 
the appointment of the head of an edu- 
cational institution, and therefore most 
appropriately entrusted to the vison, 
wisdom and expereince of a_ high 
powered body, the Commission. To 
contemplate that a vacancy can be filled 
by transfer, even subject to the approval 
of the District Inspector of Schools, is 


R.S. Pathak a3 
Judge . 
Supreme Court of India 


to abmit the possibility of an appoint- 
ment which does not measure up to the 
high standards and norms which the 
Commission can, having regard to its 
composition and status, be expected to 
apply. The Commission, as we have 
mentioned earlier, is envisaged as a cor- 
porate body constituted for the entire 
State. and in the selection of teachers as 
Principals and Lecturers of Intermediate 
Colleges and as Headmasters of High 
Schools and Trained Graduate Grade 
teachers of Higher Secondary Schools 
(the categories of teachers detailed in the 
Schedule), it can also be expected to bear 
in mind the needs and standards of edu- 
cation designed for the entire State. The 
object of the services Commission Act 
would be deteated if vacancies to posts 
of such responsibility and obvious impo- 
rtance in the field of education can be 
filled by bypassing the Commission and 
making apponitments by transfer under 
S. 16-G(2) (c) of the Education Act. As 
the Services Commission Act stands to- 
day, no appoiotment by such transfer 
can be envisaged to those vacancies 
Which fall within the responsibilities 
of the Commission. 


13. Our attention has been invited 
to the circumstance that even after the 
coming into force of the Services Com- 
mission Act the State Government has 
made amendments to the Regulations 
under the Education Act relating to the 
transfer of service under 8S. 16G (2) (c) 
of the Education Act. Itis urged that 
the making of such amendments indica- 
tes the belief inthe State Government 
that S 16G(2) (c) of the Education Act 
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continues to be operative. It is 
permissible to say, we think, that the 
making of those amendments cannot 
alter the true construction of the scope 
of the enactments under consideration. 
It may have been another thing alto- 
gether if an amendment had been made 
to S. 16-G(2) (c) of the Education Act 
itself, from which an inference may have 
been possible that the State Legislature, 
when amending that provision on the 
basis that it continues in operation, has 
given clear indication thereby that it was 
never intended that the provisions of the 
Services Commission Act should super- 
sede S 16 G(2) (c) of Education Act. 


14. In view of the aforesaid consi- 
deration, We hold that upon the consti- 
tution of a Commission under the Ser- 
vices Commission Act itis no longer 
possible for a vacancy in the post of 
Principal, Headmaster or teacher of the 
categories mentioned in the Schedule to 
the Services Commission Act to be filled 
by the process of transfer under S. 16-G 
(2) (c) of the Education Act and _ its 
Regulations. On this point we find our- 
Selves in agreement with the majority 
opinion of the Full Bench of the High 


Court in Raghunandan Prasad Bhat- 
nagar (1985 LabIC 16-41) (supra and 
are unable to agree with what has been 
said by the Division Benches of that 
Court in Ratan Pal Singh, 1983 
UPLBEC 34) (supra) and the Committee 
of Management, National Intermediate 
College, Adari Indara, District Azamgarh 
(1983 UPLBEC 198) (supra). 


15. As the mandate imposed by S. 
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16(1) (a) of the Services Commission Act 
that the appointment of a Principal of 
an Intermediate College shall, on or after 
July 10,1981 be made only on the reco- 
mmendation of the Commission, and 
inasmuch as the appointment by transfer 
of the appellant as Principal of the Veer 
Smarak Intermediate College took place 
after that date, the appointment of the 
appellant must be regarded as void. 


16. The majority in Raghundanan 
Prasad Bhatnagar (1985 Lab IC 1548) 
(supra) has observed that S. 16-G(2) (c) 
of the Education Act should be limited 
to cases of mutual transfer of services 
between teachers serving in different 
instituions. We find it difficult to accept 
the accuracy of that observation, having 
regard to the view taken by usthat S. 
16G(2) (c) of Education Act cannot 
be pressed into service at all now in reg- 
ard to vacancies intended to be filled on 
the recommendation of the Commission 
under the Services Commission Act. 


17. An attempt was made by the 
appellant to show that the respondent 
Tomar is not entitled to continue as 
Principal of the Veer Smarak Intermed- 
late College and our attention was invi- 
ted to the provisions of successive U-P. 
Secondary Education, Services Commi- 
ssion (Removal of Difficulties) Order. 
Having regard to the finding that the 
appellant can have no claim to the office 
of Principal of that College on the basis 
of the transfer effected in his favour, we 
do not think it is open to him to challe- 
nge the continuation of the  respon- 
dent Tomar in that office. 
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18. Civil Appeal No. 2072 of 1985 
fails and is liable to be dismissed. 


19. Civil Appeals Nos. 4991-4092 
of 1985 have been filed by the District 
Inspector of Schools, Meerut in support 
BE the claim of Om Prakash 
Rana and as they raise the same 
questions as Civils Appeal No 
2072 of 1985 filed by Om Prakash Rana, 
learned counsel for the District Inspector 


of Schools adopts the -submission made: 
for Om Prakash 


by learned counsel 
Rana. 


20. Civil Appeals Nos. 2628 and 


2696 of 1985 arise out of substantially 
similar facts, and those appeals will also 
be governed by the view taken in the 
appeal preferred by Om Prakash Rana. 

21. A Special Leave petition (S 
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L. P. (C) No. 9542 of 1985) has been 
filed by Shashi Pal Singh praying for spe- 
cial leave to appeal against the judgment 
and order of the Allahabad High Court 
in which the High Court, following its 
view in Raghunandan Prasad Bhatnagar, 
(1985 Lab IC 1648) (supra) has quashed 
the appointment of the transferee 
the appointment of the transferee 
principal. 


_«+) 22. Upon the considerations which 
., have found favour with us, the aforeme- 
“ee i ntioned appeal leave petition must fail. 


23. In the result, all these appeals 
and the special leave petition are dismis- 
sed. There is no order as to costs. 


Appeals and special leave 


petitions dismissed. 


oO eee eee 
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IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 
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OBSERVATION 


Discharge from service—Whether simpliciter or by way of punishment—Lady 
constable discharged from service, as stated on ground of inefficiency— Enquiry reve- 
aled that lady constable was staying in nights with male constable—Neither charge- 
sheet served nor provided the opportunity, to be heard her—Held, order of discharge 
though apparently innocuous amounted to dismissal on ground of misconduct—Order 
is liable to be quashed and set aside due to violation of Constitution of India, Art. 
311 (2)—-Punjab Police Rules, 1934 Vol. 7, R. 12.21. 

(Para 6, 13). 


OBSERVED BY 


A.P. Sen and B.C. Ray. 
Hon’ble Judges Supreme Court of India 


IN 


Civil Appeal No. 2327 decided on 8-8-1986. 


between Smt. Rajinder Kaur. 


Appellant V. Punjab State and another, Respondents. 


TEXT 


Judgment :— After hearing the 
learned counsel for both the parties and 
on consideration of the question of law 
involved in this petition, special Leave 
is granted. Arguments heard. 


2. The appellant petitioner was 
appointed as a lady constable in Hoshi- 
arpur District on 7-5-1279. After comp- 
letion of training she was posted in 
March, 1980 in the police lines, Hoshia- 
rpur. The superintendent of Police, 
Hoshiarpur discharged the appellant 
from service by an order dated 9-9-1980 
under R. 12.21, Volume 7 of the Punjab 
eapolice Rules, 1934. The said order is in 
following terms : 


“Lady Constable Rajinder Kaur 
No. 732 is unlikely to prove an efficient 


police officer. She is, therefore, hereby 
discharged from the Police Force under 
P.P.R. 12.21 with effect from today 
(9-9-1980). 


Issue orders in O. R. and all conce- 
rned to notice and necessary action.” 


3. This order was made, it has been 
stated in the petition, without serving 
any charge-sheet on her and without as- 
ingher to explain any charge. The 
order also has not recorded any reason 
for her discharge from service. Against 
this order the appellant made a represe- 
ntation to the Deputy Inspector-General 
of Police, Jullunder Range. The said re- 
presentation was rejected on 17-10-1980. 
The appellant filed a revision 
against the order of the Deputy Inspect- 
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or General of Police and the same was 
also dismissed on 15-4-1981. The appe- 
llant thereafter filed a Civil Suit No. 327] 
ASSJ/82 in the Court of Additional Sen- 
ior Sub-Judge, Hoshiarpur on 16-11-1981 
challenging the order of discharge 
as bad, arbitrary and against the prinei- 
ples of law. The said suit was dismissed 
by the Additional Senior Sub-Judge, 
Hoshiarpur on 28-2-1983. Thereafter. 
the appellant filed an appeal before the 
District Judge, Hoshiarpur on 31-10- 1983 
and it was numbered as Civil 
Appeal No. 45 of 1983. The said appeal 
was dismissed on 7-5-1984 and the judg- 
ment of the trial Court was confirmed. 
A Regular Second Appeal No. 2198°of 
1984 was filed before the High Court of 
Punjab and Haryana at Chandigarh. 
The said Second appeal was dismissed 
on 10-10-1984. Hence the instant appl- 
ication for grant of special leave to 
appeal under Art. 136 of the Constituti- 
on has been filed in this Honourable 
Court by the appellant. 


4. the main argument advanced 
on behali of the appellant is that the 
impugned order of discharge from ser- 
vice was made not in accordance with 
R. 12.21 of the Punjab Police Rules, 
1934 in accordance with the terms and 
conditions of the service but was made 
by way of punishment. An enquiry was 
made by Deputy Police Superintendent, 
Garhshankar as to the character of the 
appellant into the allegation that She 
Stayed at Mahalpur for | or 2 nights 
with one constable, Jaswant singh and 
evidences were recorded therein without 
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giving the appellant any opportunity of 
hearing in the enquiry and without 
giving her any opportunity to cross-exa- 
mine the witnesses and the impugned 
order was made after the completion of 
the investigation on the ground of her 
misconduct which case a stigma on her 
service career. The order in question is, 
therefore, not an innocuous one though 
expressed in innocuous terms. It is 
made by way of punishment, the ground 
being her misconduct as found on the 
basis of the investigation and certain 
allegations behind her back. 


5. It was urged on behalf of the 
respondents that the order discharging 
the appellant from service was not made 
by way of punishment. The order was 
made in accordance with the terms of 
Rs. 12.21 of the said Rules which em- 
powers the authorities todo away with 
the service of the constable at any time 
within three years of her enrolment, if 
she is found unlikely to prove an effici- 
ent Police officer, by the Superntendent 
or police and appeal has been provi- 
ded for under the Rules against the said 
order of discharge. It was, therefore, 
urged that the order being made in acco- 
rdance with the conditions of service 
of the appellant and so it is unchallenge- 
able before this Court by filing a special 
leave petition to appeal. 


6. Admittedly, the appellant was ap- 
pointed as a lady constable on 7-3-1979 
and She was posted in March, 1980 
in the Police lines, Hoshiarpur after 
completion of her training. It has been 
stated in para. 15 of the petition that on 
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an allegation-made by the department 
against the appellant that she spent two 
nights with a constable an investigation 
was caused to be made into the said 
allegation against her conduct and on 
the basis of that investigation the impu- 
gned order of discharge was made by 
the Superintendent of Police, Hoshiarpur 
In para 15 of the counter-affidavit sworn 
on behalf of repondentsxit has been 
stated that the Superintendent of police, 
Hoshiarpur, got conducted a confidcn- 
tial enquiry through a Deputy Superin- 
tendent of Police regarding the conduct 
of the appellant. On an overall assess- 
ment of the work and conduct of the 
appellant, the Superintendent of Police, 
Hoshiarpur came to the conclusion that 
she was not likely to become an efficient 
Police Officer and thus passed an order 
discharging her from service in accor- 
dance with the conditions of the service. 
These averments made in para 15 of the 
counter-affidavit have been verified to be 
true and correct to the knowledge of 
the deponent based upon the informa- 
tion derived from the record of the case. 
Thus, it is clear from these averments 
that the impugned order of discharge 
though stated to be made in accordance 
with the provisions of R 1221 of the 
Punjab Police Rules, 1934, is really made 
on the basis of the misconduct as found 
on cnquiry into the allegation behind her 
back by the Deputy Superintendent of 
Police, Garhshankar. It is not disputed 
that the enquiry was made without ser- 
ving her the charge-sheet and without 
giving her any opportunity to explain the 
charges and the allegation levelled agai- 
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nst her. The enquiry was conducted 
behind her back and on the basis of the 
result of the investigation she was dis- 
charged from service. Therefore in 
these circumstances, it does not lie in 
the month of the respondents to submit- 


before this court that the order is an 
innocuous one and it is an order made 


simply in accordance with the conditi- 
ons of her service under R. 12.21 of the 
said Rules. On the other hand, in the 
background of these facts and circums- 
tances it is crystal clear that the impug- 
ned order of discharge from service of 
the appellant was made on the ground 
of her misconduct and it is penal in 
nature as it casts a stigma on the service 
career of the appellant. 


7. The next question that arises is 
whether the appellant who is yet to be 
confirmed in the service and has no 
right to the post in question, the impu- 
gned order can be assailed as violative 
of the protection give by Art. 311 (2) of 
the Constitution. This point has been 
well-settled by several decisions of this 
Court. 


8. This Court has stated in no un- 
certain terms in the case of P.L Dhingra 
v. Union of India, 1958 SCR 828 at p. 
862: as follows : 


‘But even if the Government has 
by contract under the rules, the right to 
terminate the employment without going 
through the procedure prescribed for in- 
flicting the punishment of dismissal or 
removal or reduction in rank, the Gover- 
nment may, nevertheless, choose to pun- 
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ish the ervant and if the termination of 
service is sought to be founded on mis- 
conduct. negligence, inefficiency or other 
disqualification, then it isa punishment 
and the requirements of Art 311 must 
be complied with” 


9. This decision has been relied 
upon by this Court in the case of K H. 
(Phadnis v. State of Maharashtra, 1971 
Supp) SCR 118: (AIR 1971 SC 998) 
where it has been held that even in the 
case of reversion of an employee who 
has been repatriated from the temporary 
post of Controller of Food Grains Dep- 
artment to his parent department of ex- 
cise and Prohibition, to which he hada 
lien might be sent back to the substant- 
ive post in ordinary routine administrat- 
ion or because of exigencies of service. 
Such a person may have been drawing 
a salary more than that of his substan- 
tive post but when he is reverted to the 
parent department the loss of salary can 
not be said to have any penal conseque- 
neces. The matter has to be viewed as 
one of substance and all relevant factors 
have to be considered in ascertaining 
whether the order isa genuine one of 
accidence of service in which a person 
sent from the substantive post to a 
temporary post has to go back to the 
parent post without any aspersion agai- 
nst his character or integrity, or whether 
the order amounts to a reduction in 
rank by way of punishment. 


10. It has been further observed by 
this Court in the case of State of 
Bihar v. Shiva Bhukshuk Mishra, (1971) 
2SCR 191 at p. 196: 
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“The form of the order is conclusive 
of its true and it might merely be a 
cloak and camouflage for an order foun- 
ded on misconduct. It may be that an 
order which is innocuous on the face and 
does not contain any imputation of mis- 
conduct is a circumstance or a piece of 
evidence for finding whether it was made 
by way of punishment of administrative 
routine. But the entirety of circumst- 
ances preceding or attendant on the 
impugned order must be examined and 
the overrining test will always be whether 
the misconduct is a mere motive or is the 
very foundation of the order.” 


11. In the case of Shamsher Singh 
v. State of Punjab, (1975) 1 SCR 814 


at p. 837 it has been observed as 
under :— 


“No abstract proposition can be 
Jaid down that where the services of a 
probationer are terminated without say- 


ing anything more in the order or term- 
ination than that the services are termi- 
nated it can never amount to a punish- 
ment in the facts and circumstances of 


the case. Ifa probationer is discharged 
on the ground of misconduct, or ineffi- 
ciency or for similar reason without a 
proper enquiry and without his getting a 
reasonable opportunity of showing cause 
against his discharge it may ina given 
cause amount to removal from service 
within the meaning of Art. 311 (2) of 
the Constitution.”’ 


12. It has been observed by this 
court in the case of Anoop Jaiswal y, 
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Government of India, (1984)2SCR 453 
as under: -- 


‘‘Where the form of the order is 
merely a camouflage for an order of dis- 
missal for misconduct it is always open 
to the Court before which the order is 
challenge to go behind the form and as- 
certain the true character of the order. 
If the Court holds that the order though 
in the form is merely a determination of 


employment is in reality a cloak for an — 


order of punishment, the Court would 
not be debarred, merely because : ofthe 
form of the order, in giving effect to the 
rights conferred by law upon the emplo- 
yees”’ 


13. On a conspectus of.all these 
decisions mentioned herein before the 
irresistible couclusion follows that the 
impugned order of discharge though 


couched in innocuous terms, is 
merely a camouflage for an order of 


dismissal from service on the ground of 
misconduct. This order has been made 
Witout serving the appellant any charge- 


., be quashed and set aside. 
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sheet without asking for any explanation 
from her and without giving any opport- 
unity to show cause against the purpor- 
ted order of dismissal from service and 
without giving any opportunity to cross- 
examine the witnesses examined, that is, 
in other words the order has been made 
in total contravention of the provisions 
of Art 311 (2) of the Constitution. The 
impugned order is, therefore, liable to 


A writ of 
certiorari be issued on the respondents 


td quash and set aside the impugned 


- order date 9-9-1980 of her dismissal from 


service. A writ in the nature of manda- 
mus and appropriate directions be issued 
to allow the appellant to be reinstated 
in the post from which She has been 
discharged. The appeal is thus allowed 
with costs. The authorities concerned 
will pay all her emoluments to which 
she is entitled to in accordance with the 
extant rules as early as possible in any 
case not later than eight weeks from the 
date of this judgment. 


Appeal allowed. 


eco ee sree eo 
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TO OBEY 
NO MASTER BUT THE LAW 
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(A) Premature retirement—Judicial service—Governor passing order only on 
recommendation of Administrative Judge and not on recommendation of Administra- 
tive Committee or Full Court—Order of premature retirement of Ditrict and Sessions 
Judge, held, was void—Constitution of India, Arts. 232, 225—(Allahabad Rules of 
Court (1952), Chap. 3, Rr. 3 to 5). 


(Para 10, 13, 14) 
(B) Premature retirement—Judicial service—Government cannot take the in- 


itiative to retire prematurely a judicial officer—Such initiative should rest with the 
High Court. 


OBSERVED BY 


E. 8. Venkataramiah and Ranganath Misra 
Hon’ble Judges Supreme Court of India. 


IN 


Civil Appeal No. 1243 of 1972 decided on 5. 8. 1986 between Tej Pal Singh, 
Appellant v. State of U. P. and another, Respondents. 


TEXT 


Venkataramiah, J. :—The appellant 
was working as an Additional District 
and Session Judge in the State of Uttar 
Pradesh inthe year 1968. His date of 
birth was April 1, 1913. He would have 
retired from service on the expiry of 
March 31, 1971 on completing 58 years 
Or age. But on September 3, 1968 the 
appellant was served with an order dated 
August 24, 1968 issued by the Secretary 
to the Government of Uttar Pradesh 
(Home Department) stating that the 


Governor of Uttar’ Pradesh in exercise — 


of the powers under para (i) of the first 
proviso to clause (a) of Fundamental 
Rule 56 contained in the Financial Ha- 


nd Book, Volume II, Parta II to IV, as 
amended from time to time, had been 
pleased to order that the appellant should 
retire from service on the expiry of three 
months from the date of service of the 
notice. Aggrieved by the said notice of 
premature retirement, the appellant 
filed Writ Petition No. 3958 of 1986 be- 
fore the High Court of Allahabad under 
Article 226 of the Constitution urging 
Inter alia (i) that the retirement 
of the appellant as per order dated 
August 24, 1968 had been ordered with- 
out the recommendation of the High 
Court as required by Article 235 of the 
Constitution, (ii) that Fundamental 
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Rule 56 under which the impugned order 
had been issued was violation of Articles 
14 and 16 of the Constitution, and (ii1) 
that the appellant’s premature retire- 
ment was in violation of Article 311 (2) 
of the Constitution. The question re- 
lating to the validity of Fundamental 
Rules 56 was involved in two other 
cases which were pending before the 
High Court. The Writ Petition filed by 
the appellant and the other two writ 
petitions were heard together by a Divi- 
sion Bench of the High Court. The 
Division Bench referred all the three 
matters to a Full Bench to consider two 
specific question of law, namely (i) 
whether under Fundamental Rule 56 the 
age of superannuation was 55 or 58 
years and (ii) whether the proviso to 
clause (a) of Fundamental Rules 56 
violated Articles 14 and 16 of the Con- 
stitution. Thereafter the Full Bench 
heard all the three cases and answered 
the two questions as follows : (i) Under 
clause (a) of Fundamental Rule 56 the 
age of superannuation was 58 years and 
(ii) Paragraph (i) of the proviso to clause 
(a) of the Fundamental Rule 56 violated 
Articles 14 and 16 of the Constitution. 
The judgment of the Full Bench was 
pronounced on September 26, 1969. 
Immediately thereafter the Governor of 
Uttar Pradesh issued an Ordinance dated 
November 5, 1969 making amendments 
to Fundamental Rule 56 and validating 
actions already taken thereunder, The 
Ordinance was replaced by U.P. Act 
No. 5 of 1970 of April 1, 1970. The 
appellant sought the amendment of the 
Writ Petition questioning the validity 
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of the Ordinance and the Act. There. 
after the Writ Petition was heard by 2 
Division Bench of the High Court and 
it came to be dismissed on February 23, 
1970. This appeal by certificate is filed 
against the judgment of the High Court. 


2. In this case we are not concer- 
ned much with the validity of Fundame- 
atal Rule 56 since it can be disposed of 
On the ground based on Article 235 of 
the Constitution. 


3. The undisputed facts as can be 
gathered from the records in this case 
which are relevant for purposes of this 
appeal are these. The State Governm- 
ent moved the High Court in the year 
1967 for the premature retirement of the 
appellant. On July 8, 1968 the Admin- 
istrative Judge agreed with the proposal 
of the State Government to retire the 
appellant prematuraly after giving him 
three months’ notice. The Governor 
passed the order of retirement on Aug- 
ust 24, 1968. Three days thereafter, on 
August 27, 1968 the Administrative 
Committee of the High Court gave its 
approval to the recommendation the 
Administrative Judge earlier communic- 
ated to the State Government. Thereaf- 
ter on August 30, 1968 the Additional 
Registrar transmitted the order of the 
appellant. It was actually served on 
September 3, 1968. The question for 
consideration it this case is whether the 
order of compulsory retirement passed 
against the appellant satisfies the requi- 
rements of the Constitution. 


4 Article 235 of the Constitution 
provides that the control over district 
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courts and courts subordinate thereto 
including the posting and promotion of 
and the grant of leave to persons belong- 
ing to the judicial service of the State 
and holding any post inferior to the 
post of District Judge shall be vested in 
the High Court It has been held in 
State of Uttar Pradesh v., Batuk Deo 
Patil Tripathi (1978) 3 SCR 131 : (1978 
All LJ 477) that premature retirement of 
Judges of District Courts and of subord- 
inate courts is a matter which falls squa- 
rely within the power of control vested 
in the High Courts by Article 235 of the 
Constitution without the recommenda- 
tion of the High Court it is not open to 
the Governor to issue an order retiring 
prematurely Judges of District Courts 
and of subordinate courrs. 


5. Insofar as the High Court of 
Allahabad is concerned rules are framed 
under Article 225 of the Constitution 
and all other powers enabling it in that 
behalf by the High Court regarding the 
manner in which the administrative 
work of the High court should be carr- 
ied out. They are known as Rules of 
Court 1652. The relevant rules are 
found in chapter 111 of the Rules of 
Court, 1952. The material part of Cha- 
pter Ill is set out below: — 


CHAPTER 111 


Executive and Administrative 
Business of the 
Court 


1. Subject to these Rules, a Com- 
mittee of Judges composed of the Chief 
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Justice, the Judge in the Administrative 
Department and five other Judges to be 
appointed by the Chief Justice, referred 
to in these Rules as the Administrative 
Committee, shall act the Court. The 
Chief Justice shall have the Charge of, 
and may act for the Court in the Admi- 
nistative Department and the executive 
and administrative business pertaining 
to the Court, except, that the Judge in the 
Administrative Department shall have 
charge of, and may act for the Court in 
Administrative Department and the 
executive and adminstrative business 
pertaining to the Courts subordinate to 
the Court. As for as possible the Judge 
in the Administrative Department shall 
discharge his duties and functions in 
consultation with the Inspection Judges 
concerned, who shall be appointed by the 
Chief Justice from time to time. 


The membership of the Committee 
shall be for two years except in the case 
Chief Justice and the Judge in the 
Administrative Department. 


2. From time to time and as occa- 
sion arises the Chief Justice shall nomi- 
nate one of the Judges to act as the Jud- 
ge in the Administrative Department, 
whose term of office shall be three years 
unless renominated. 


3. All executive and administrative 
business and all business in the Admin- 
istrative Department requiring orders 
..ee..+-Shall be submitted by the Regi- 
strar to the Chief Justice or the Judge 
in the Administrative Department, as 
the case may be, together with his 
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comments thereon, if any, and may, sub- 
ject to these Rules, be disposed of by 


that Judge. 


4. The Judge in the Administrative 
Department shall, before passing final 
orders cause to be circulated for the 
information of the Judges of the Admin- 
istrative Committee then present in Alla- 
habad, his recommendations as to the 
appointment, promotion or suspension 
of judicial officers. 


Should any Judge dissent from such 
recommendations, he shall signify his 
dissent and his reasons therefore in 


writing. 


5. (1) In regard to the following mat- 
ters the Judge in the Administrative dep- 
rtment shall consult the administrative 
Committee either by circulating the pap- 
ers connected with the matter together 
with his own opinion or recommendati- 
on thereon to the members of the Com- 
mittee then present in Allahabad or by 
laying it before a meeting of the Admi- 
nistrative Committee, namely : 


(a) the issue of General Letters 
to subordinate courts; 


(b) the issue of directions regar- 
ding the preparation of returns and 
statements; 


(c) all matters of importance 
upon which the Government desires the 
opinnion of the Court; 


(d) appointment of the Up 
Higher Judicial Service; and 
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(e) any other matter which the 
Chief Justice or the Judge in the Admi- 
nistrative Department may consider fit 
to be laid before it for consideration. 


(2) Copies of all General Letters 
issued to subordinate courts shall be 
circulated to all Judges for information 
as soon as may be after issue................. 


(7) As soon as the Administrative 
Committee has disposed of any business, 
a statement showing what matters were 
laid before the Committee and the man- 
ner in which they were disposed of shall 


be circulated for information to all Judges 
except such Judges as may be on leave.” 


6. Inthe above decision, State of 
Uttar Pradesh v. Batuk Deo Patil Tripa- » 
thi :1978 All LJ 477) (supra) this Court 
has held that the power of the High 
Court under Article 235 of the Constit- 
ution to make recommendation to the 
Government to retire a subordinate jud- 
icial officer permaturely could be exerci- 
sed by the Administrative Committee of 
the High Court. [n the instant case, it is 
seen that the Administrative Commitiee 
of the High Court came into the picture 
only after the State Government had 


passed the order of retirement. It was 
no doubt true that the Administrative 
Judge had agreed with the proposal of 
the State Government to retire the ap- 
pellant prematurely on July 8, 1968 and 
that on the basis of the opinion expres- 
Sed by the Administrative Judge the 
Governor had passed the order on 
August 24, 1968 It was only on August 
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27, 1968 the order of the Governor was 
placed before the Administrative Com- 
mittee of the High Court when it gave 
its approval to the opinion of the Ad- 
ministrative Judge earlier communic: 
ated to the State Government. After 
the Adminstrative Committee had ex- 
pressad its opinion the matter was not 
again referred to the Governor at all. 
After the Administrative Committee had 
approved the opinion of the Administ- 
rative Judge the order of retirement was 
served on the appellant on September 3, 
1968. It is thus seen that Governor 
had not acted in the instant case on 
the basis of the recommendation of 
etiher the Fuli Court or of the Adminis- 
trative Committee had approyed the 
ypinion of the Administrative Judge 
the order of retirement was served on 
the appellant on September 3, 1968. It 
is thus seen that the Governor had not 
acted in the instant case on the basis 
xf the recommendation of either the 
Full Court or of the Administrative 
Committee of the High Court but only 
on the opinion of the Administrative 
judge. 

7. The two learned Judges who 
finally heard the Writ Petition of the 
appellant dealt with the question of 
sompliance with Article 235 of the Con- 
stitution in the two separate Judgments 
delivered by them Both the learned 
Judges, we regret to say, missed the 
sssence of the question agitated before 
them. They have referred to Article 
33 of the Constitution in the course 
t their judgment while the proper Art- 
cle which arose for consideration before 
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them was Article 235 of the Constitu- 
tion. Both the learned Judges have 
taken the view that Governor is only 
expected to consult the High Court on 
the question when he proposes to make 
an order or premature retirement in 
respect of a District Judge or a subord- 
inate judicial officer. They have over- 
looked that the Governor can pass such 
an order only on a_ recommendation 
made by tha High Court or the Admini- 
strative Committee. The second error 
committed by both of them is that they 
have held that such consultation with 
the High Court is permissible even after 


the Governor has passed the order of 
compulsory retirement. Thirdly, they 


have equated the recommendation that 
should be made by the High Court be- 
fore a judicial cfficer can be prematu- 
rely retired to the consultation contem- 
plated under Article 320 (3) (c) of the 
Constitution, which provides that the 
Union Public Service Commission or the 
State Public Service Commission as the 
case may be, shall be consulted on all 
disciplinary matters affecting a person 
serving under the Government of In- 
dia or the Government of a State in 
a civil capacity, including memorials or 
petitions relating to such matters, and 
have held relying upon a decision of this 
Court in State of U P. v. Manbodhan 
Lal Srivastava 1958 SCR 533 : (AIR 
1957 SC 912) that such consultation was 
not mandatory and that failure to do 
so did not afford a cause of action to 
the appellant ina court of law. 


8. In State of Haryana vy. Inder 
Prakash Anand H.C.S. 1976 (Supp) 
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SCR 603: (AIR 1976 SC 1841) this 
Court has held that Article 235 of the 
Constitution vests in the High Court 
control over district courts and courts 
subordinate thereto. This “control” in- 
cludes both disciplinary and administ- 
rative jurisdiction. Disciplinary con- 
rol means not merely jurisdiction to 
award punishment for misconduct, but 
also the power to determine whether the 
record of a member of the service is sat- 
isfactory or not so as to entitle him to 
continue in service for the full term 
till he attains the age of superannuation. 
Administrative, judicial and disciplin- 
ary control over members of the judi- 
cial service is vested solely in the 
High Court. Premature retirement is 
made in the exercise of administrative 
and disciplinary jurisdiction. Itis ad- 
ministrative because it is decided in 
public interest to retire him prema- 
turely and it is disciplinary, beca- 
use, the decison is taken in pub- 
lic interest that he does not de- 
serve to continue up to _ the 
normal age of superannuation. the fixa- 
tion of the age of superannuation is the 
right of the State Government. The 
curtailment of that period under rules 
governing the conditions of service is a 
matter pertaining as well as administra- 
tive control. The control which is ves- 
ted in the High Court is complete con- 
trol subject only to the power of the 
Governor in the matter of appointment, 
dismissal, removal or reduction in rank 
and the initial posting of and initial 
promotion to the rank of District Judge. 
The vesting of complete control over 
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the subordinate judiciary in the High 


Court, leads to this that if the High 
Court is of opinion that a particular 


Officer is not fit to be retained in service, 
the High Court will communicate that 
Opinion to the Governor, because, the 
Governor is the authority to dismiss, 
remove or reduce in rank or terminate 
the appointment. In such cases, the 
Governor, as the head of the State, will 
act in harmony with the reommenda- 
tion of the High Court as otherwise the 
consequences will be unfortunate. But, 
compulsory retirement simpliciter does 
not amount to dismissal or removal or 
reduction in rank under Article 3)! or 
under service rules. When a case is not 
of removal or dismissal or reduction in 


rank, any order in respect of exercise © 
of control over the judicial officers is 
by the High Court and by no other 
authority; otherwise, it will affect the 
independence of the judiciary. It is in 
order to effectuate that high purpose 
that Article 235 of the Constitution, as 
construed by this Court in various 
decisions, requires that all matters 
relating to the subordinate judiciary 
including premature retirement and 
disciplinary proceedings but excluding 


the imposition of punishment fall it 
within the scope of Article 311 of the 


Constitution and the first appointment 
On promotion should be dealt with and 
decided upon by the High Courts in 
exercise of the control vested in them. 


9. In High Court of Andhra Pra- 
desh v. V.V.S Krishnamurthy (1979) 1 
SCR 26, this Court has again observed 
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that Article 235 of the Constitution is 
the pivot around which the entire 
scheme of the Chapter VI of Part VI of 
the Constiution revolves. Under it 
the control of district courts and courts 
subordinate thereto including the pos- 
ing and promotions of and the grant 
of leave to persons belonging to the 
tudicial service of a State is vested in 
the High Court. After considering a 
1umber of decisions, the Court in that 
case has set out the true legal position 
rystallized by the said decisions as reg- 
rds the scope of the control of the High 
Court over the subordinate judiciary 
vested in it under Article 235 of the 
Constitution The Court proceeded to 
»bserve that the said power under Arti- 
cle 235 of the Constitution was exclu- 
sive in nature, comprehensive in extent 
and effective in operation. Amongst 
the several matters which fell within its 
scope, this Court was of the view that 
premature retirement of Judges of the 
district courts and of the subordinate 
courts was one. 


10. Itis thus clear that the High 
Court was in error in not construing the 
applicability, and the scope of Article 
235 of the Constitution while deciding 
the case before it. It assumed that the 
Governor after consulting the High 
Court could pass an order of premature 
retirement in respect of a District Judge 
or a subordinate judicial officer and even 
if he did not consult in that regard the 
order of premature retirement passed 
by the Governor would not be vitiated 
and that in any event it was an irregul- 
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arity which could be cured by rule 21 
of the Court Rules, 1952. 


11. The relevant passages in the 
judgments of the two learned Judges 
who decided the case in the High Court 
are given below : 


“(Per D.S. Mathur, J.) 


In the case of premature retirement 
consultation, if made subsequently, but 
before the officer actually retires, that is, 
hands over charge, cannot in each and 
every case he said to be illusory and not 
genuine. Itis only when it appears that 
after the passing of the order of compul- 
sory retirement, the High Court did not 
consider the matter on merits but accep- 
ted the fait accompli, it can be said that 
there had been no consultation as conte- 
mplated by Article 233 (1); but where the 
High Court did consider the matter on 
merits and agreed with the order passed 
by the Governor directing the compuls- 
ory retirement of a judicial officer, there 
would be no defect, considering that the 
order of retirement shall take effect from 
the date of communication or from the 
date the government servant is to retire 
from service. Inthe instant case, three 
months’ notice was given, that is, the 
officer was to retire from service on the 
expiry of three months from the date of 
communication of the order of retirem- 
ent. Within this period the matter could 
be considered on merits by the High 
Court on its own or on a representation 
made by the officer. We are, therefore, of 
opinion that the consultation of the 
High Court cannot be declared invalid 


rt ag 
Report No. 07 p. 08 


simply because there was no proper and 
full consultation before the passing of 
the order of premature retiremnt, pro- 
vided that the facts and circumstances 
of the case made it evident that the High 
Court had not been unduly influenced 
by the decision of the Governor and the 
High Court had on its own and indepe- 
ndently considered the matter on merits. 


Reference may now be made to rule 
21 of Chapter III of the Rules of Court, 
which clearly provides that no irregula- 
rity in, or omission to follow, the proce- 
dure laid down in this Chapter shall 
affect the validity of any order passed 
or anything done under these rules. This 
rule canr ot cover a case where any order 
was passed in complete disregard of the 
rules contained in Chapter III; but on 
irregularity committed in good faith 
Shall not invalidate the order. The prin- 
ciples governing the provisions like sec- 
tion 5 of the Limitation Act can easily 
be made applicable to a case of the pres- 
ent nature. Where two opinions ase 
possible the irregularity, if any, cannot 
be deemed to have been committed in 
bad faith and such irregularities shall be 
covered by lhe above rule 21.” 


“(Per Satish Chandra, J,) 


Under Chapter IIT rule 5 the Admi- 
nistrative Judge had to consult the 
Administrative Committee. Even if the 
consultation takes place subsequently 
if the committee approves of the action 
of the Administrative Judge, then the 
Original action would be valid and effe- 
ctive with effect from its own date. 
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In this view, the communication of the 
Court’s opinion on the 8th July, 1968 
would be valid. 


Even if it be assumed that the com- 
munication of 8th July, 1968 did not 
satisfy the requirements of law, still the 
petitioners have not made out a case for 
interference. It has been seen that the 
Administrative Committee took the 
decision on the 28th August, 1968. By 
then the Governor had considered the 
Opinion of the Court as sent to it on the 
8th July, 1968. The Governor sent the 
order of compulsory retirement to the 
High Court. The High Court transmi- 
tted it for service on the petitioners on 
or about the 2nd September, 1968, much 
after the Administrative Committee had 
approved the proposal. The order was © 
served on the petitioner on 3rd Septem- 
ber, 1968. Thus before the order of 
compulsory retirement came into force 
on 3-9-1968, all the requisite reqire- 
ments of Article 233 of Constitution had 
been completed. In this situation, rule 
21 would come in to play and would 
cure whatever irregularity took place 
in following the procedure laid down 
in Chapter III of the Rules of the Court 
The impugned, order cannot be held to 
have violated Article 233 of the Consti- 
tutin” 


12. We do not approve of the 


above opinions of the learned Judges of 
the High Cour. 


13. Now, it is settled by the decisi- 
on of this Court in the State of Uttar Praa- 
esh v. Batuk Deo Patil Tripathi (1978 
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All LJ 477) (supra) that on a true const- 
tuction of the rules of businass of the 
Allahabad High Court it was opened to 
the Administrative Committee to recom- 
mend to the Governor to pass an order 
of compulsory retirement in respect of a 
District Judge or a subordinate judicial 
officer. We need not, therefore, go into 


the question whether the Full Court 
lone should have considered the case of 


he appellant before such recommendat- 
on was made. In the instant case as 
ve have already stated above, the Admi- 
listrative Committee came to know of 
he order of premature retirement alre- 
idy passed by the Governor only after 
t had been passed on the basis of the 
pinion expressed previously by the 
Administrative Judge. The Rules of 
Zusiness in Chapter 111 of the Rules 
f Court, 1952 referred to above show 
he powers which are exercisable by the 
full Court, the Chief Justice, Judge in 
the Administratment (Administrative 
judge) and the Administrative Commi- 
tee of the High Court, Rule 3 of Chap- 
er 111 of the Rules lays down that all 
xecutive and admininstrative business 
ind all business in. the Administrative 
Department requiring orders shall be 
ubmitted by the Registrar to the Chief 
justice or the Administrative Depart- 
nent, as the case may be, together with 


his comments thereon, if any be subject 
io these Rules disposed of by that 


fudge. Rule 4 provides that the Judge in 
he Administrative Department shall 
sefore. passing final order, cause 
0 be circulated for the information of 
he Judges of the Administrative Comm- 
tee then present in Allahabad his reco- 
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mmendations as to the appointment, 
promotion or suspension of judicial off- 
icers, and that should any Judge dissent 
from such recommendations, he shall 
signify his dissent and his reasons ther- 
for in writng. Rule 5 provides that in 
regard to the matters set out thereunder 
the Judge in the Administrative Depar- 
tment shall consult the Administrative 
Committee either by circulating the 
papers connected with the matter with 
his own opinion or recommendation 
thereon to the members of the Commi- 
ttee then present in Allahabad or by 
laying it before a meeting of the Admin- 
istrateve Committee and one of the ite- 
ms mentioned in clause (c) of rule 5 (1) 
of the Rules is ‘all matters of import- 
ance upon which the Government desires 


the opinion of the of High Court. In the 
instant case the Government had sought 
the opinion of the High Court regarding 


the question whether the appellant could 
be prematurely retired and that question 
was certainly avery important matter 
from the point of the subordinate judic- 
ial. The Adminstruve Judge before giv- 
ing his opinion in support of the view 
expressed by the Government should 
have either circulated the letter received 
from the Government had sought the 
members of the Administrative Commi- 
ttee or placed it before them at a meet- 
ing. He did not adopt either of the two 


courses. But he on his own forwarded 
his opinion to the Government stating 
that the appellant could be prematurely 
retired. That he could not do. Ordina- 
rily, it is for the High Court, on the 
basis of assessment of performance and 


“J 
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all other aspects germane ththe matter 
to come to the conclusion whether any 
particular (judicial officer under its con- 
trolis to be prematurely retired and 
once the High Court comes to the conc- 
jusion that there should be such retirem- 
ent, the Court recommends to the Gove- 
rnor to do so. The conclusion is to be 
of the High Court since the control 
vests therein. Under the Rules obtain- 
ing in the Allahabad High Court, the 
Administrative Committee could act for 
and on behalf of the Court but the Ad- 
ministrative Judge could not have. 
Therefore, his agreeing with the Gover- 
nment proposal was of no consequences 
and did not amount to satisfaction of 


the requirement of Article 235 
of the Constitution. It was _ only 
after the Governor passed _ the 


order on the basis of such recomm- 
endation. the matter was placed before 
the Administrative Committee before 
the order of retirement was actually 
served on the appellant. The Admin- 
istrative Committee may not have diss- 
ented from the order of the Governor 
the opinion expressed by the Admi- 
nistrative Judge earlier. But itis not 
known what the Administrative Com- 
mittee would have done if the matter 
had come up before it defore the Gove- 
nor had passed the order of premature 
retirement. In any event the deviation 
in this case is not a mere irregularity 
which can be cured by the ex post facto 


approval given by the Administrative 
Committee to the action of the Gover- 


nor after the order of premature retire- 
ment had been passed. The error com- 
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mitted in this case amounts to an 
curable defect amounting to an ille 
ity. We may add that while it may 
open to the Government to bring to 
notice of the High Court all mater 
having a bearing on the conduct 
District Judge or a subordinate judi 
officer, which may be in its possessi 
the Government cannot take the in 
ative to retire prematurely a Dist 
Judge or a subordinate judicial offi 
such initative should rest with hi 
Court. 

14. Under the circumstances, 
has to be held that the impugned orc 
of premature retirement passed by t 
Governor without having before h 
the recommendation of the Admini 
rative Committee or of the Full Cor 
is void and ineffective. We, therefo 
set aside the judgment of the Hi 
Court and quash the order of prematt 
retirement passed in respect of the apy 
liant. He shall be treated as havi 
been in service until the expiry 
31-3-1971 when he would have retir 
from service on attaining 58 year of a; 

15. Weare informed that thea 
pellant has died on 27-11-1983 and | 
legal representatives have been broug 
on record. The arrears of salary, pe 
sion etc. payable to the appellant « 
the above basis till 27-11-1983 sha 
therefore, oe paid to the legal represe 
tatives of the appellant within four mo 
ths from today. This appeal is accor 
ingly. The legal representatives of t! 
appellant are also entitled to the cos 
in both the Courts. 


Appeal allowed 
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OBSERVATION 


(A) Compulsory retirement—Includes premature retirement—Haryana service 
if Engineers—Age of superannuation—Not reduced to 50 years by virtue of sub-cl - 
1) of K 326 (c) (Constitution of India, Art 311—Punjab Civil Services ules, Vel. 
| Part I R. 3.26 (c) (1) (as applicable to Haryana). (Para 13) 

(B) Compulsory retirement by giving 3 month’s notice—R. 326 (d) is not 
ipplicable to P. W. D. Engineer—Cl. (d) is supplemental to cl. (a) of Rs. 3.26; AIR 
960 SC 247, Rel. on Punjab Civil Services Rules, Vol. I Part IR. 326 (d) as appi- 
able to Haryana) — Applicability — (Paras 14, 15) 

(C) Protection from premature retirement—Under Sub Cl. (1) of R. 326 (c) of 
Punjab Civil Services, Rules, Vol I Part I R. 3.26 (c) as applicable to Haryana—It is 
special rule applicable to Engineers and overrides the general—-R. 3.26 as stood 
nior to 1980 also gave complete immunity to Supdt. Engr. from premature retire- 
ment (Constitution of India, Art 311) Order of P & H High Court D/- 4.1.1984 


Reserved Punjab Civil Services Rules, Vol. [ Part IR 3.26 (c). 
(Paras 9,11,17,19) 


~ OBSERVED BY 
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IN 


Civil appeal No. 4953 of 1985, decided on 4.11.1985 between S.C. Jain Appell- 
int v. State of Haryana and another, Respondents. 3 


TEXT 


Punjab were merged and the appellant 
was integrated in the service of tle 


Misra, J :—Special leave granted. 


2. This appeal by special leave is 


directed against the order of the High 
Court of Punjab and Haryana dated Sth 
january 1984 dismissing the writ peti- 
lion in a service matter. 


3. The appellant joined service as 
a Sub-divisional Officer (Assistant Engi- 
neer) in Class II on 28th August 1953 
in the former State of Pepsu. On Ist 
November 1956 the State of Pepsu and 


recognised State of Punjab. He worked 
on this post for about eight years and 
during this period he was posted at vari- 
ous places in the State and was assigned 
different kinds of duties. The authori- 
ties being satisfied with his preforma- 
nce, he was promoted to the post of 
Executive Engineer in Class I Gazetted 
on 24th May, 1961. He was allowed to 
cross the efficiency bar immediately when 


§ 0) 
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it became due On this post he we rked 
for about ten years Considering the 
efficiency and suitability of the appellant 
he was confirmed on the post of Execu- 
tive Engineer in class I Gazetted on Ist 
April, 1965. 


4. On Ist November 1966 the 
State of Punjab was bifurcated into the 
State of Punjab and the State of Hary- 
ana on the reorganisation of the State 
of Punjab the petitioner came to be 
allocated to the service ofthe State of 
Haryana. In the new State also his 
performance was excellent and the 


- authorities satisfied with his meritorious 


services. gave hima selection grade of 
the post of Executive Engineer. The 
admission of the appellant to the selec- 
tion grade itself is indication of the fact 
that the authorities were satisfied with 
his work honesty, integrity and his cap- 
ability. In due course the appellant 
was also promoted to the post of Super- 
intending Engineer on 9th February, 
1970. He had hardly worked for about 
a month when he was reverted but not 
because of any complaint against him 
or his inefficiency but because one of the 
posts of Superintending Engineers was 
reduced by the Government. The appe- 
llant being junior-most was reverted. 
But when the post of a Superintending 
Engineer again fell vacant the State of 
Haryana promoted the appellant to the 
said post promptly on 27th May 197]. 
On account of his meritorious Service 
he was found fit to be posted first as 
additional Director of Technical Educa- 
tion Haryana for about four years and 
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thereafter as director P.W.D. (B & 
Research Laboratory at Nilokheri. T 
work of the PWD. Laboratory 
highly specialised and skilled and req 
red care, precision and accuracy a 
only officers of the merit and prov 
ability, competence and having resear 
aptitude are posted there The appe 
ant was considered to be the m 
appropriate officer for the post. 


5. The appellant by a letter dat 
19th October, 1981 was offered the po 
of Superintending Engineer on dep 
ation to the Delhi Development Auth 
rity. This offer was made to the appel 
ant in view of the request from tt 
Delhi Development Authority for nam 
of suitable officers. Again on 111 
December 1981 the appellant receive 
a telegram from the office of the Eng 
neer-in-Chief seeking the willingness « 
the appellant for nomination for tt 
post of Civil Engineer for an assignme: 
with the Government of Libya. Short 
thereafter the appellant received anoth 
offer from the office of the Enginee 
in-Chief, Haryana P.WD. (B & R 
Chandigarh on 15th December, 198 
This offer was pursuant to the reque 
of the management of Dayanand Uni: 
ersity, Rohtak asking for names | 
Superintending Engineer for the post . 
Chief Engineer. This offer was mac 
only to the Superintending Enginee 
who were considered competent by ti 
Engineer-in-Chief, Haryana P W. I 
(B & R), Chandigarh. 


6. The sequence of events and tl 
promotion of the appellant to high 
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and higher posts in quick succession 
speak for themselves and they unmist- 
akably indicate that the authorities were 
satisfied with his work and integrity. 
So far all was well with him 


7. It appears that on 15th Dece- 
mber, 1981 the appellant applied for 
_ casual leave for four days from 21st to 
24th December, 1981 and the station 
leave from 19th to 27th December which 
was sanctioned by the office of the 
Chief Engineer on 17th December 1981. 
When he was availing the leave he re- 
ceived a telegram intimating that his 
casual leave and station leave have been 
- cancelled Neither the telegram nor the 
confirmatory letter dated 21st Dece- 
mber, 1981 received subsequently dis- 
closed the reason for the cancellation of 
leave. The appellant, therefore, had to 
join and resume has duties as per in- 
structions in the said telegram. The 
appellant received the impugned order 
No. 11/3-BR (Estt)-6-81, dated 18th 
December, 1981 from the Government 
on 29th December, 1981 prematurely 
retiring him from service after attaining 
the age of 50 years. The impugned or- 
der of premature retirement dated 18th 
December, 1981 is in the following 
terms : 


“Whereas the Governor of Haray- 
ana is oi the opinion that itis in the 
public interest to retire Shri S. C. Jain, 
Superintending Engineer, Haryana P.W. 
D. (B & R Branch) from service after 
attaining the age of 50 years. 


Now, therefore, in pursuance of 
the provisions contained in rule 5. 32 
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(c) of the Punjab Civil Services Rules 
Vol. II, Part Il and rule 3. 26 (b) of 
the Punjab Civil Services Rule Vol. I, 


as applicable to the State of Haryana, 
the Governor of Haryana in the Public 


interest hereby orders the payment of 
three month’s pay and allowances in 
lieu of notice to Shri S.C. Jain, Super- 
intending Engineer and retires him from 
Haryana Government Services with 
effect from the date of receipt of this 
order. 


By Order of the Governor 
Sd/- Commissioner & Secretary 
to Govt. Haryana PWD B R Branch’’ 


8° The appellant made several re- 
presentetations against the order of pre- 
mature retirement on 25th January, 1982, 
26th April, 1982, 25th July 1982 to the 
respondents with copies forwarded to 
the Chief Minister of Haryana, Minister 
for P.W.D. Haryana and the Engineer- 
in-Chief P.W.D. B & R Branch, Har- 
yana. The appellant, however, did not 


receive any reply despite repeated re- 


minders. The appellant also separately 
submitted representation to the Chief 
Minister, Haryana in January 1982. The 
same forwarded to the then Minister 
for PWD (B & R), Kanwar Ram Pal 
Singh for examining the representation 
in detail, who after examining the pos- 
ition made the following remarks on 
the representation itself : 


“Recommended strongly restoring 
him to his original post. 


Sd/— Ram Pal Singh 
PWM 25th April 1982” 
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Despite the recommendation of the P. 
W.D. Minister the appellant’ got no 
relief. Under the circumstances he was 
constrained to take recourse to court of 
law and he challenged the impugned 
order of premature retirement by filing 
a writ petition in the High Court of 
Punjab and Haryana on grounds inter 
alia that in view of the clear provisions 
contained in the rule 3.26 (c) of Punjab 
Civil Services Rules Vol. I, part I (as 

applicable to Haryana), which are spec- 
- jal rules applicable to the Public works 
Department Officers, the general rule 
comtained in rule 326 (d) empowering 
the Government to compulsorily retire 
a public servant has no application to 
the present case. Curiously enough the 
High Court dismissed the writ petition 
in limine by a cryptic order : 


‘‘No merit. Dismissed’ The 


appellant has now approached this 
Court by special leave. He has taken 
all those grounds taken by him in the 
writ petition. 


9. Dr. Y. S. Chitale appearing for 
the appellant forcefully urged that in 
view of the povisions of rule 3.26 (c) 
of the Punjab Civil Services Rules, Vol. 
I, part I, the appellant could not be 
retired prematurely. We heard the 
counsel for the parties on_ this 
point first and indicated that if 
the first contention of Dr. Chitale 
- Was not accepted we would hear the 
counsel for the parties on other points 
involved in the case. Having heard the 
counsel for the parties at some length we 
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are of the view that the first point rais- 
ed by Dr. Chitale is formidable and 
the appeal must succeed on this point 
alone. It is, therefore, not mecessary 
to hear the parties on other points invo- 
lved in the case. 


10. In order to appreciate the 
contention of Dr. Chitale it will be 
pertinent to quote rules 3.26 (d) of the 
Punjab Civil Services Rules. Vol. I, 
Part I applicable to the present case 
(1980 Print) : 


“Compulsory retirement 


3.26 (a) Except as otherwise provi- 
ded in other clauses of this rule, every 
Government employee shall retire from 
service on the afternoon of the last day 
of the month in which he attains the 
age of fifty-eight years. He must not 
be retained in service after age of com- 
pulsory retirement, except in exceptional 
circumstances with the sanction of the 


competent authority in public interest, 


which must be recorded in writing : 


Provided that the age of compulsory 
retirement of class [V Government emp- 
oyee shall be sixty years: 


Provided further that a Government 
employee whose date of birth is the first 
of a month shall retire from service on 
the afternoon of the last day of the 
preceding on month attaining the age 
fifty-eight or sixty years as the case 
may be. 


(c) The following are special rules 
applicable to P.W.D. Officers :—- 
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(1) Except as otherwise provided 
1 this sub clause, Government employ- 
es in the Haryana Service of Engineers 
lass I(B & R, LB. and Electricity) 
just retire on reaching the age of 58 
ears, and may be required by the 
ompetent authority to retire on reacb- 
1g the age of 50 years if they have not 
ttained the rank of Superintending 
ngineer. | 


(2) Subject to the requirements of 
his sub-clause as to re-appointment, the 
ompetent authority may, in special cir- 
umstances, which should be recorded 
1 writing, grant an extension of service, 
ot exceeding three months, to a Chief 
ingineer. 


(3) No Chief Engineer shall, with- 
ut re-appointment, hold the post for 
10re than five years, but re-appointment 
0 the posts may be made as often, and 
n each case for such period not excee- 
ing five years as the competent autho- 
ity may decide: Provided that the term 
Ff re-appointment shall not extend more 
han three month beyond the date on 
vhich the Government employee 
ttains the age of 58. 


(d) The appointing authority shall, 
fitis of the opinion that it is in the 
ublic interest so to do, have the abso- 
ute eight to retire any Government 
amployee, other than Class [V Govern. 
nent employee by giving him notice of 
10t less than three months in writing or 
hree month’s pay and allowances in 


ieu of such notice :— 
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(i) if he isin classI orclass II 
service or post and had entered Govern- 
ment service, before attaining the age of 


_ thirty-five years, after he has attained 


the age of fifty years, and 


(ii) (a) if he isin class II service 
or post, or 


(b) if he is in class I or class II 
service or post and entered Government 
service after attaining the age of thirty- 
five years; | | 


after he has attained the age of 
fifty-five years. , 


The Government employee would 
stand retired immediately on payment 
of three month’s pay, and allowances in 
lieu of the notice period and will not be 
in service thereafter.”’ | 


11. Rule 3.26 (c), which is a special 
rule applicable to Government employee 
in the Haryana Service of Engineers 
Class I, will govern the case of the appe- 
llant as the special overrides the general, 
Admittedly he was working as the Supe- 
rintending Engineer for the last so many 
years on the date when the impugned 
order of his premature retirement was 
passed by the Governor. This Rule 
provides an immunity to the engineer 
who has attained the rank of Superin- 


tending Engineer. The appellant, there- 
fore, get the protection of clause (1) of 
rule 3.26 (c). 


12. Shri Harbans Lal appearing 
for the State of Haryana in reply refuses 
the contention raised by Dr. Chitale and 
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contends that the second part of Rule 
3.26 (c) (1) only authorises the Secretary 
to Government in consultation with the 
Finance Department, to reduce the age 
of superannuation below 58 and above 
50 with regard to class | officers of the 
PWD if they have not attained the rank 
of Superintending Engineers. This rule 
according to him is an enabling provi- 
sion authorising the Secretary to Govern- 
ment to reduce the age of superannua- 
tion of all class I officers of the PWD 
if they have not attained the rank of 
Superintending Engineers and if they 
did so then all such officers who have 
attained 50 years should retire. 


13. The contention of Shri Har- 
bans Lal has absolutely no force for 
variety of reasons : ee pute 


‘Firstly, the heading ‘Compulsory 
Retirement’ is wide enough to include 
premature retirement within its fold. A 
Government employee in the Haryana 
service Of. Engineers has no right to 
continue in service if he has reached 
the age of superannuation which is 58 
years in the case of engineers. He has 
perforce to retire unless he had been 
granted an extension. Likewise an 
engineer who has not reached the age 
of superannuation, but is made to retire 
prematurely, his retirement is as much 
a compulsory retirement as that of an 
employee who has attained the age of 
Superannuation. It will, in our Opinion 
not be correct to say that the age of 
superannuation in case of engineers who 
have not attained the rank Superintend- 
ing Engineers has. been reduced to 50 
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years. His contention, if accept 
would result in an absurdity The ine 
table result will be that all Executi 
Engineers will have to retire at the 
of 50 which could never have been in 
nded by the rule makers. The argume 
of the learned counsel for the State i 
desperate one indeed. Shri Harba 
Lal tried to bring this case within t 
fold of rule 3.26(d) This rule giv 
the appointing authority the absolu 
right to retire any Government employ 
other than class [V Government empl 
yee by giving him notice of not less th 
three months in writing or three mo 


ths, pay and allowances in lieu of suc 
notice. | 


14. This rule is applicable to a 
Government employees but not t 


engineers of the P W.D. for whom ther 
is a special rule. In our opinion it is 
supplement to rule 3.26 (a) because - 
supplies the proceduce to be adopte 
in case of ptemature retirement of othe 
Government servents. We get suppot 
for our view from’M. Narasimhacha 
v. State of Mysore (1960) I SCR 981 
(AIR 1960 SC 247). That case involve 
the interpretation of articles 297 an 
297 of the Mysore Services Regulation 
Article 294 provides that a Governmer 
servant in superior of inferior servic 
who has attained the age of fifty-five ye: 
may be required to retire unless th 
Government considers him efficient an 
permits him to remain in service. Bi 
as the premature retirement of a 
efficient Government servant impos 
a needless charge on the State this ru. 
should be worked with discretion. 

Article 297 laid down that a Goverr 
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ment servant in superior service who has 
attained the age of fifty-five years may at 
his opinion retire from service on a sup- 


erannuation pension. It was sought to be 


urged in that case that article 297 gave 
option to the public servant whether he 
retires at thatage or not. This Court 
interpreting article 297 held that this 
article’ was complementary to article 
294(a) which gives government the pow- 
_ et of keeping Government servants in 
-setvice beyond the age of 55 years. Arti- 
cle 297 allows the Government servant, 
if the Government wants to keep him in 
“service after 55 years to opt for retire- 
ment. It does not mean. that it is entir- 
ely at the option of the Government 
servant to continue beyond the age of 
55 years and the Government cannot 
retire him at that age ifhe does not 
exercise the option. __ 


15. That decision involved the in- 
terpretation of different rules but the 
reasoning adopted in that case is appli- 
cable in the construction of rule 3.26 
(d) of the Punjab Civil Services Rules. 


Shri Harbans Lal in support of his 
contention referred to the old corres- 
ponding rules. The relevant portion of 
the old rules is quoted hereunder : 


“Rule 326 of C.S.R. (Pb) 1941 
Edition. Compulsory Retirement. 


3. 26 (a) Except as otherwise pro- 
vided inthe other clauses of this rule 
the date of compulsory retirement of a 
Government servant, is thé date on 
which he attains the age of 55 years, 
He may be retained in service after the 
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date of compulsory retirement with the 
sanction of competent authority on pub- 
lic grounds, which must be recorded in 
writing, but he must not be retained 
after the age of 60 years, except in very 
special circumstances. 

Dek 

(c) The following are special rules 
applicable to particular services : — 

@j) —- - - 

(ii) Except as otherwise provided 
in this sub-clause Civil Engineers of the 
Public Works Department must retire 
on reaching. 

Rule 3.26 of Punjab C.S.R. Vol. 
I part I, 1953 Edition. Compulsory 
Retirement. 7 


3 26 (a) Except as provided in other 
clauses of this rule, the date of compul- 
sory retirement of a Government ser- 
vant other than a Class IV Govern- 
ment servant, is the date on which he 
attains the age of 55 years. He must 
not be retained in service after the age 
of compulsory retirement, except in 
exceptional circumstances with the sanc- 
tion of competent authority on public 
grounds, which must be recorded in 
writing. ; 

(b) 

_(c) The following are special rules 
applicable to P.W.D. Officers :- | 

(1) Except as otherwise provided 
in this sub-clause, Government servants 
in the Punjab Service of Engineers Class 
I (B&R, T.B. and Electricity) must 
retire on reaching the age of 55 years, 
and may be required by the competent 
authority to retire on reaching the age 
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of 50 years, if they have not attained 
the rank of Superintending Engineer. 

Rule 3.26 of Punjab Civil Services 
Rules, Volume I, Part I, 1903 Edition. 
Compulsory Retirement. 

3.26 (a), Except as provided in 
other clauses of this rule, the date of 
compulsory retirement of a Government 
servant other than a Class |V Govern- 
ment servant, is the date on which he 
attains the age of 58 years. He must 
not be retained in service after the age 
of compulsory retirement, except in 
exceptional circumstances with the san- 
ction of competent authority on public 
grounds, which must be recorded in 
writing. 

Ck cc 

(c) The following are special rules 
applicable to P.W.D. Officers :— 

(1) Except as otherwise provided 
in this sub-clause, Government servants 
in the Punjab Service of Engineers, 
Class I (B & R, 1 B. and Electricity) must 
retire on reaching the age of 58 years, 
and may be required by the competent 
of authority to retire on reaching the 
age 50 years if they have not attained the 
rank of Superintending Engineer. 


Clause (d) inserted in rule 326 voide 
Notification No. 4118-3 FR-74/24837 
dated 12th July 1974. 


3.26 (d). The appointing authority 
may, if it is of the opinion that it is in 
the public interest so to do, retire any 
Government servant, other than a Class 
IV Government servant, other than a 
Class IV Government servant, by giving 


him a notice of not less than three 
months in writing :— 
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(i) if he is in class I or class If ser- 

vice or post and had entered Govern- 
ment service before attaining the age of 
thirty five years, after he had attained 
the age of fifty years, and 


(ii) iv) Saeed ele. eee 


17. A bare perusal of the old rules 
will indicate that an engineer who has 
attained the rank of Superintending 
Engineer in the P.W.D.(B & R Branch) 
had always the immunity ever since the 
provision for premature retirement came 
into force. The old corresponding rules 
do not improve the position for the 
State. They rather support the conten- 
tion of the appellant. 


18. We enquired from Shri Harbans 
Lal whether any other engineer in the 
Engineering Service of P.W.D who had | 
attained the rank of Supertending 
Engineer had ever been prematurely 
retired and he frankly admitted that 
there has been no such case. 


19. For the foregoing discussion 
the appeal must succed. It is accordi- 
ngly allowed with costs and the order of 
the High Court dated Sth January, 1984 
is set aside. The writ petition stands 
allowed and the order of premature reti- 
rement dated 18th December, 1981 is 
quashed. The appellant shall be deemed 
to be in continuous service. He is entit- 
led to his salary, emoluments and other 
consequential benefits to which he would 
have been entitled to if he had not been 
prematurely retired 


Appeal allowed. 
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TEXT 


Chinnappa Reddy, J. :— Tossed 
about by the Executive, the Legislature 
and, we are sorry to say, by us (the Judi- 
ciary) too, and therefore, totally bewil- 


dered, several civil servants, employees 
of public sector corporations and teach- 


ers working under various local author- 
ities are now before us wanting to know 
where they stand and to what justice 
and relief they are entitled. In Feb., 
1983, the Government of Andhra Prad- 


esh decided to reduce the age of super- 
annuation of its employees from 58 to 


55 years. The Government also issued 
directives to local authorities and public 


corporations under its control to do > 


likewise. The age of superannuation 
was in fact >5 year to begin with. But 
earlier, in the year 1979, the Govern- 
ment of Andhra Pradesh had raised 
the age of superannuation to 58 years, 
presumbly, because of the increased 
average human longevity in India, the 
better health and medical facilities avai- 
Jable, the improved standard of living 
the usefulness in service of experienced 
employees, the employment situation 
and potential, and such other relevant 
considerations. Butin February 1983 


the Government decided to reduce the 
age of superannuation. In order to 


give effect to their policy of reversal 


ic. the policy of reducing the age of 
Superannuation from 58 to 55, the Gove- 


rment amended Rs. 56 (a) of the Fund- 
amental Rules and R. 231. of the 
Hyderabad Civil Services Rules by 
substituting the figure ‘55’ for the figure 
°38’ and by making a special provision 
that thos: who had already attained the 
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age of 55 years and were continuing in 
service beyond that age on 8-2-1980 shall 
retire from service on the afternoon of 
28-2-1983. The notifications by which 
these amendments were carried out were 
followed by another notification dated 
17-2-1983 deleting the proviso to Rule 
2 of the Fundamental Rules which prote- 
cted a civil servant against a change of 
his conditions of service to his detriment 
after he entered service. This was follo- 
wed by the promulgation of the Andhra 
Pradesh Ordinance No 5 of 1983 regula- 
ting the recruitment and conditions of 
service Of persons appointed to public 
service and posts in connection with the 
affairs of the State of Andhra Pradesh 
and the officers and servants of the High 
Court of Andhra Pradesh. Clause 10 of 
the Ordinance provided that every Gove- 
ronment employee, not being a workman 
and not belonging to Last Grade Service 
Shall retire from service in the afternoon 
of the last day of the month in which he 
attains the age of fifty-five years.’ In the 
case of Government employees belon- 
ging to the Last Grade Service, it was 
provided that the shall retire from 
service on the afternoon of the last day 
of the month in which they attain the 
age of sixty-years. Clause 18 (1) provi- 
ded that the proviso to R. 2 of the Fund 
amental Rules shall be and shall be dec- 
med always to have been omitted. Now 
immediately after the notifications redu- 
cing the age of super-annuation irom 58 
to 55 were issued, a large number of 
Government employees, employees of 
public sector corporations and teachers 
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working under various authorities local 
filed writ petitions in this Court as well 
as in the High Court of Andhra Pradesh 
challenging the vires of the provisions 
reducing the age of superannuation 
After promulgation of the ordinance 
they were permitted to amend the petit- 
ions to question the appropriate provi- 
sions of the ordinance too. The petitions 
in this Court were heard at great length 
for several days by Chandrachud, C.J., 
Pathak, J. and S. Mukharji, J. and Judg- 
ment was reserved on 27-7-83. The Judg- 
ment was how Ser pronounced only on 
January 18, 1985. The impugned provi- 
sions were upheld and all the writ peti- 
tions were dismissed. In the meanwhile 
much water had flown under the bridge. 
There were agitations and agreements. 
There were twists and turns of political 
power. There were amendments to the 
legislation, once more raising the age of 
superannuation. Learned counsel in- 
form us that the subsequent events were 
brought to the notice of the court and 
that a petition was also filed to amend 
the writ petitions and to raise additional 
grounds. The Court however refused 
to take notice of the subsequent events 
and proceeded to pronounce their judg- 
ment with reference to a situation which 
obtained several months ago and which 
situation stood considerably altered and 
even become unreal by the subsequent 
march of events. It was a great pity. Much 
confusion and heart-burning might have 
been avoided, as we shall presently see. 
2. It is now necessay to mention in 
greater detail the events that followed 
the reduction of the superaunuation from 
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38 to 55 years. We referred to agitati- 
ons and agreement. It appears that soon 
after the reduction of the age of super- 
annuation, their was a State-wide agita- 
tion by affected employees and on 
August 3, 1983, an agreements was arriv- 
ed at between the Government of Andh- 
ra Pradesh and the Action Committee 


of Employees and workers in Andhra 
Pradesh. 


3. Clause (1) of the Agreement is 
Important and may be usefully extracted 
It is as follows : 


‘All provisions relating to Ordina- 
nce 5 of 1983, except those relating to 
the age of superannuation, will be delet- 
ed at an early date. Proviso to F. R 2 
will be restored in respect of all matters 
except the age of superannuation retrosp- 
ectively. The provisions of the ordina- 
nce relating to the age of superannuat- 
ion will also be removed after the judg- 
ment of the Supreme Court, provided 
that such removal will not adversely 
affect the right of Government as deter- 
mined by the Supreme Court judgment 
to fix the age of superannuation. 


If the Supreme Court uphold the 
power of the Government to reduce the 
age of superannuation without referred 
to the provisions in the ordinance and 
F. 2., the entire ordinance will be 
scrapped and F.R. 5 will be restored.” 


This clause of the agreement shows 
that while the Government was anxious 
to obtain a judgment of the Supreme 
Court securing their right to fix the age 
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of superannuation’ they had also realised 
that grave wrong and injustice had been 
done to its employees by their earlier 
action in reducing the age of superannu- 
ation. They were anxious to undo the 
' wrong and do justice to their employees 
while preserving their own power to act 
in the future, if and when necessary. 
The apparently was the reason why the 
Government agreed to scrap the whole 
of the ordinance if the Supreme Court 
upheld the power of the Government to 
reduce the age of superannuation and 
further agreed to delete provision relat- 
ing to the age of superannuation in the 
ordinance, after the judgment jof the 
Supreme Court was pronounced, Cl. 
(1) of the Agreement expressly provides 
that proviso to F. R. 2 will be restored 
in respect of all matters, except the age 
of superannuation retrospectively. It is 
then followed by the sentence. The 


provisions of the ordinance relating to | 


the age of superannuation will also be 
removed after the judgment of the 
Supreme Court’, The clear implication 
appears to be that the provisions of 
the ordinance relating to the age of 
superannuation will also be removed 
in the same manner as the proviso to 
Fundamental Rule 2 i.e. introspectively. 
Otherwise the agreement would make 
no sense. Those attaining the age of 
55 years before judgment was pronoun- 
ced would just have to walk out while 
those who did not would stay on. 
Surely their fate was to hang on a date. 

4. The agreement, however, conta- 
ined a furthe curious stipulation that it 
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was not to be placed before the Supr- 
eme Court either by the Government or 
by the employees. Perhaps the stipul- 
ation was intended to prevent the Supr- 
eme Court from abstaining from prono- 
uncing upon the power of the Govern- 
ment to reduce the age of superannuation. 
Quite obviously the Agreement contemp- 
lated that the judgment of the Supreme 
Court would be forthcoming very soon. 
But that was not to be. 

5. There was considerable discuss- 
ion at the Bar whether the agreement 
contemplated and stipulated restoration 
of 58 years as the age of superannuation 
if the power of the Government to 
reduce the age of superannuation was 
upheld. by the Supreme Court. The 
agreement appears to us to be clear and 
categoric and a reference to the pleadi- | 
ngs demonstrates that the Government 
also never doubted the employees’ 
interpretation of the agreement. In 
para 2(h) of the petition Na. 3420-26 
of 1985, the petitioners asserted : 

‘It is pertinent to point out that in 
the interrengum between the Peti- 
tion being admitted in this Hon’ble 
Court and the judgment being delivered 
a State-wide agitation took place in 
Andhara Pradesh State Government in 
June and July, 1983. The agitation was 
for the purpose of demanding inter alia 
that the retirement age of the State 
Government employees be restored to 
58 years. Ultimately, on 3-8-1983, an 
agreement was arrived at between the 
State Government and the Action Com- 
mittee of the Employees and workers in 
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Andhra Pradesh by which it was agreed 
that the State Government would restore 
the age of retirement to 58 years if the 
Supreme Court upheld the State Gover- 
nment’s power to reduce the age of 
retirement. The said agreement which 
was a detailed agreement entered into 
the between State of A.P. on behalf of 
whom the negotiations were conducted 
by the then Chief Secretary Shri G.V. 
Ramkrishna I-A.S. and the Action Com- 
mittee of the employees. and workers 
which Action Committee represented 39 
service organisation.” 


To this the answer of the Government 
in their counter was: 


“T state with respect to paragraph 
2 that this paragraph deals with 
narration of facts regarding the circu- 
mstance under which the age of 


retirement was enhanced and the recom- | 


mendations of the Pay Revision Commi- 
ssion etc. Hence they require no comm- 
ents. It is respectfully submitted that 
all these relevant facts have been taken 
into consideration by the Supreme Court 
while rendering the judgment upholding 
G.O. Ms. No. 36, dt. 8-2-1983 In its 
judgment since reported in (1985) I SCC 
523 : (AIR 1985 SC 551). Hence there 
is no necessity to traverse those facts 
once again herein,” and 


‘T further state that it is not proper 
for the petitioner to have filed the agree- 
ment reached between the employees 
Union and the State of Andhra Pradesh 
as Annexure to the writ petition. Under 
the last clause of the agreement reached 
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between the Employees Union and the 
State of Andhra Pradesh that the agree- 
ment shall not be placed before the Sup- 
reme Court by the Government or the 
members of the employees associations. 
Contrary to the provisions of the agree- 
ment the petitioners have chosen to file 
this agreement in support of their case 
and pleaded for enhancement of the age 
of retirement.” 


The Government’s objection was 
not to the interpretation placed upon 
the agreement by the parties but to its 
being brought to the notice of the Court. 


6. The Andhra Pradesh Legisla- 
ture enacted the Andhra Pradesh Public 
Employment (Regulation of Age of Sup- 
erannuation) Act No. 23 of 1984 making 
it applicable to all persons appointed to 
public services and posts in connection 
with the affairs of the State all officers 
and other employees working in any 
local authority, whose salaries and allow- 
ances were paid out of the Consolidated 
Fund of the State, all persons appointed 
to the Secretariat Staff of the Houses 
of the State Legislature, and all officers 
or employees whose conditions of servi- 
ce were regulated by rules framed under 
the proviso to Art 309 of the Constitu- 
tion immediately before the commence- 


ment of this Act Sub-section (3) of S. 1 
stated clause (i) of S. 7 shall be deemed 


to have come into force on the April 29, 
1983. Section’s 3 (1) and (2) were as 
follows : 


“3 (1). Every Government emplo- 
yee, not being a workman and not be- 


ue 


Report No. 09, p. 06 


longing to Last Grade Service shall 
retire from service on the afternoon of 
the last day of the month in which he 
attains the age of fifty-five years. 


(2) Every Government employee 
not being a workman but belonging to 
the Last Grade Service shall retire from 
service on the afternoon of the last day 
of the month in which he attains the age 
of sixty years.” 


Explanation II (b) to S 3 was to 
the following effect : 


(b) a Government employee who 
attained the age of superannuation but 
who was allowed to continue to hold the 
post beyond the date by virtue of stay 
order of a Court, shall be deemed to 
have ceased to hold the post and relieved 
of his charge from the date of the judg- 
ment dismissing his petition, irrespective 
of whether the charge ot the post was 
handed over or not as prescribed in any 
rule or order of the Government for the 
time being in force.” 


On August 23, 1984 the Andhra 
Pradesh Public Employment (Regulation 
of Age of Superanuation) Act No. 23 
of 1984 was amended by the promul- 
gation of Andhra Pradesh Ordinance 
No. 24 of 1984 providing that in S. 3 
(1) of the Act and in Explantion II 
(a), the words ‘fifty-eight years’ shall 
be substituted for the words ‘fifty-five 
years’. This was obviously done to give 
effect to the agreement of August 3, 1983 
and to fulfil the promise held out there- 
in that age of superannuation would be 
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restored to 58 years. Clause 3 (l)o 
the Ordinance is the much disputec 
provision and it has therefore, to be ex. 
tracted in full. It is as follows . 


“3 (1) The provisions of thi: 
Ordinance shall not apply to persons 
who attained the age of superannuation 
in pursuance of the notifications issuec 
to GO. Ms No. 36 Finance and 
Planning (Finance Wing—F.R.1 ) Depar- 
tment, dated the 8th February, 1983. 
or in pursuance of the provisions of the 
Andhra Pradesh public Employment 
(Regulation of Agé of Superannuation) 
Act, 1984, as in force prior to the 
commencement of this Ordinance” 


Andhra Pradesh Ordinance No. 24 of 
1984 was replaced by Act No. 3 of 1985. 
By S. 2 of the Amending Act, the words 
‘fifty-five years’ were substituted by the 
words ‘fifty-eight years’ in S. 3 (1) and 
Explanation II (a) of the principal Act. 
Section 4 of the Amending Act which 
is more or less on the same lines as Cl. 
3 (1) of the Ordinance says: 


“3 (1). The provisions of S. 20 
this Act shall not apply to persons wh 
attained the age of superannuation i 
pursuance of the notifications issued i 
G.O. Ms. No. 36 Finacce and Plan 
ning (Finance-Wing-F. R. I) Depart 
ment, dated the 8th February, 1983, o 
in pursuance of the provisions of Andhre 
Pradesh Public Employment (Regulatior 
of Age of Superannuation) Act, 1984 
as in force prior to the commencemen 
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of this Act ” 


7. No explanatory statement acc- 
ompanying Ordinance No. 23 of 1984 
was brought to our notice. The State- 
ment of Objects and Reasons of Act No. 
3 of 1985 was however placed before 
us but it is not helpful to ascertain the 
reasons which led the legislature to re- 
store the age of superannuation to 58 
years. It merely states that the Gover- 
nment considered it necessary to raise 
the age of superannuation from 55 to 
58 years-” But weare not altogether 
helpless. Where internal aids are not 
forthcoming, we can always have reco- 
urse to external aids to discover the 
object of the legislation. External aids 
-are notruled out. This now.a well set- 


tled principle of modern statutory con-— 


struction. Thus ‘Enacting History’ is 
relevant. ‘The enacting history of an 
Act is the surrounding corpus of public 
Knowledge relative to its introductio 
nito Parliament as a Bill, and subseque- 
nt progress through, and ultimate pass- 
ing by, Parliament. In perticular it is 
the extrinsic material assumed to be wi- 
thin the contemplation of Parliament 
when it passed the Act’. Again ‘‘In the 
period immediately following its enact- 
ment, the history of how an enactment 
is understoot forms part of the contem- 
porancea expositio, and may be held to 
throw light on the legislative intention. 
The later history may, under the doctri- 
ne that an Act is always speaking, in'the 
light of development from time to time. 
“Official statements by the Government 
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department administering an Act, or by 
any other authority conncerned with the 
Act may be taken into account as persu- 
Sive authority on the meaning of its 
provisions-”’ Justice may be blind but 
it is not to be deaf. 


Judges are not‘to sit in sonnd- 
poof rooms 


8. Committee reports, Parliamen- 
tary debates, policy statements and pub- 


lic utterances of official spokesmen are 
of relevance in statutory interpre- 
tation. But ‘the comity, the courtesy 
and respect that ought to prevail 
between the two prime organs of 
the State, the legislature and the 
judiciary’, require the courts to 
make skilled evaluation of the extra- 
textual material placed before it and ex- 
clude the essentially unreliable. ‘‘Never- 
theless the court, as master of its own 
procedure, retains a residuary right to 
admit them where, in rare cases, the 
need to carry out the legislator’s in- 
tention appears to the court so to re- 
quire.’’ No rule prevents the court from 
inspecting in private whatever mater- 
jals it thinks fit to ensure that it is 
well informed, whether in relation to 
the case before it or generally. Where 
these materials constitute publicly avail- 
able enacting history, the court takes 
judicial notice them” ‘The court has 
an inherent power to inspect any mater- 
ial brought before it.’ (Francis Be- 
nnign : Statutory Interpretation) This 
is to enable the court to determine 
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whether the material is relevant to the 
poin tof construction in question, and 
if so whether it should be admitted. 
This has to be done with a degree of in- 
hibition and an amount of circumspec- 


tion. 
9. Here, the facts speak for them- 


selves. Res ipsa loquitur. The history 
and the succession of events, the initial 
lowering of the age of the superannua- 
tion, the agitation consequent upon it 
and the agreement that followed the 
agitation clearly indicate that the ob- 
ject of Ordinance No. 23 of 1984 and 
Act No. 3 of 1985 was to undo the 
mischief or the harm that had been 
done by the lowering of the age of sup- 
erannuation from 58 years to 55 years 
and to restore the previous position. 
Quite obviously, it was not a case of 
change of policy consequent on change 
of social circumstances. It was a 
case of a change of policy to set right 
immediately a recent wrong perpetrated 
by a well intentioned but perhaps ill- 
thought measure. It was not atalla 
case of reversal of policy becauee of 
changed circumstances. A reference to 
the note file which was made available to 
us by the learned Advocate Geaeral of 
Andhra Pradesh at our instance shows 
that it was after a careful consideration 
of the representations made by the vari- 
Ous service associations in regard to the 
restoration of the age of superannuation 
to 58 years that the Government resoly- 
ed to restore the age of superannuation 
_ to 58 years. In the counter, the Govern- 
ment appeared to take the stand that 


the Governments of the States of Karna- 
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taka and Rajasthan had raised the age 


of superannuation to 58 years and the 


Government of Andhra Pradesh wanted 
to fallin line. It was a wholly inaccur- 
ate statement. There is no reference 
in the note fite or elsewhere, except for 
the first time in the counter, to the 
circumstance that two other State Gov- 
ernments has raised the age of super- 
annuation and the Andhra Pradesh 
Government had accepted their wisdom. 
The statement in the counter must be 
ignored. A reference to the pleadings 
is revealing, if not starting. In Writ 
Petition Nos. 3420/3427/85 in  para- 
graph 5, the petitioner averred. 


‘In fact Shri N. T. Rama Rao, Chief 
Minister himself admitted that he was 
Misguided and Misled by the then Fin- 
ance Minister and the: Chief Secretary 
when his Government took the decision 
to redvece the age of retirement. His 
press conference dated 25-9-1984 was 
reported in the Deccan Chronice” as 
follows : 


“Chief Minister N. T. Rama Rao to- 


day announced that his government 
would retain the age of superannuation 
of the Government employees at 58 
years as decided by the short-lived Bhas- 
kara Rao Ministry. 


Briefing newsmen after the cabinet 
meeting this afternoon, Mr. Rama Rao 
said the Cabinet had reviewed the decis- 
ion of the previous Government to raise 
the age of superannuation from 55 years 
to 58 with effect from August 23, 1984, 
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The Chief Minister charged that 
Mr. N. Bhaskara Rao, the then Finance 
Minister and the then Chief Secretary 
Mr. B. N. Raman had misled him when 
his Government. decided to reduce the 
age of superannuation from 58 to 55. 
Both have not raised any objection to 
the proposal. Despite knowing well that 
the ‘unpopular’ move would be detrime- 
atal to the Government, they had allo- 
wed it go with the evil intention of dis- 
srediting him, he alleged. 


Mr: Rama Rao said it was not his 
ntention to hurt the interests of any sec-. 


‘ion of the people and the Goverment 


mployees constituting a sizeable number 
who had voted his party to power. 
‘However, it is not possible for the 
Government to concede the request of 
hose who had already retired’’, he obse- 
wed.” 


The said report has never been de- 
lied or resiled by the Chief Minister. 


In answer, the averment was not 
Jenied. The deponent of the counter- 
iffidavit stated : 


‘I state with respect to paragraph 5 
hat it is not open to the petitioner to 
ely On paper cuttings in support of their 
contention unless otherwise they are 
proved apart from the fact that the 
statement in paper cuttings are in no 
way advance the case of the petitioner.” 


This can hardly be considered to be 
1 denial of what was said in paragraph 5 
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of the petition. We must therefore, 
proceed on the basis that the Chief 
Minister (Shri N.T. Rama Rao) did all- 
ege that when the Government took the 
decision to reduce the age of superannu- 
ation, he was ‘misguided and misled’ by 
his Finance Minister and the Chief Sec- 
retary. It may be a sorry confession to 
make onthe part of a Chief Minister, 
especially when it was a momentous 
decision involving the lives and future 
of thousands of employees. One wond- 
ers how a decision concerning the lives 
and the future of civil servants, who all 

their lives in the past, had loyally served 

the Government, could have been taken 

in such a hasty and haphazard fasion. 

One would expect such a decision to be 

taken after a full investigation into the 

multitudinous pros and cons, after collec- 
tion of all pertinent data and after deep 

consideration of every aspect of the ques- 
tion. But there we havea statement att- 

ributed to the Chief Minister that he 

was ‘“‘misled and misguided by the Fin- 

ance Minister and his Chief Secretary. 

Sorry confession, it may be, but a frank 

and courageous admission it was, expo- 

sing him to criticism and (illegible) 

ridicule. It does require a sturdy, spirit 

to own a mistake’. 


10. During the pendency of the 
Writ petition in this Court, several emp- 
loyees of local authorities etc. obtained 
orders of stay from the High Court and 
were continuing in service on the dates 
when the judgment of the Supreme Court 
was pronounced. After the pronounce- 
ment of the judgment of the Supreme 
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Court, the authorities that be have 
sought to give effect to the provisions of 
the Act and the Ordinance by seeking to 
throw them out on the ground that they 
had completed 55 years of age during 
the interregnum between February 28, 
1983 and August 23, 1984. Some others 
who had completed 55 years, between 
February 28, 1983 and August 23, 1984 
but who had not completed 58 years 
sought re-entry notwithstanding the 
raising of the age of superannuation 
from 55 years to 58 years. Their re- 
entry was sought to be resisted on the 
basis of Cl 3 (1) of the Ordinance and 
S. 4(1) of the Amending Act. Those 
employees who were sought to be remo- 
ved from service or who were denied re- 
entry into service on the ground that 
they had attained the age of 55 years 
between February 28, 1933, and August 
23, 1984 have once again invoked the 
jurisdiction of this Court and sought 
appropriate writs from this Court to 
continue orto reinstate and continue 
them in service until they attain the age 
of 58 years. They are the petitioners 
petitions in Writ Petitions Nos. 3203,34- 
13-3419,3420-3426 etc. etc. of 1985 They 
sought interim orders from this Court. 


ll. On 23-4-85 interim directions 
to the following affect were issued by 
Desai and khalid, JJ - 


‘“(1) From amongst those Govern- 
ment servants and servants of local and 
other authorities governed by the 
decision of Government of Pe 
reduction of age of retirement from 
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service from 58 years to 55 years, wh« 
continued in service or continued to hol 
the post on April 1, 1985 for any reaso1 
including the grant of interim relie 
by Courts and who are removed fron 
that post after that date shall be rein 
ducted and put back in the post fron 
where he/she was removed. 


(2) Those Government servant 
and others enumerated in No. (1) her 
and who are today in service and ar 
likely to be removed on account of th 
reduction in age of superannuatio: 
notwithstanding restoration of highe 
age, whatever be the case, shall continu 
in service till further orders. 


(3) Those Government servant 
and others enumerated in No. (1) her 
who were in service prior to April 1 
1985 and who are removed from servic 
On account of reduction in age, shall b 
reinducted in service, if the posts fron 
each one was removed is still vacan 
or someone in holding a temporary 
charge. 


(4) These directions shall be carr 
ied out and given effect to within on 
week from today. 


(5) These directions will also cove 
those Government servants who ar 
similarly situated but filed the SLP 
and WPs. 


(6) Government servants referre 
to in No. (1) will also comprehen 
members of State Judicial Service.” 
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The matter was mentioned again 
on two occasions for clarification and 
the following orders were then made by 
Tulzapurkar, Desai and Sen, JJ. The 
order made on May 6, 1985 said : 


“We do not see any ambiguity in 
cl. 3 of the order dated 23rd April, 
f5)..[t is directed that Cl. 3 of the 
order dated 23rd April, 1985 should be 
mplemented to the extent that pomo- 
ions made to the posts which are beld 
xy the officers will be made under Rule 
37 by temporary appointments and the 
Chief Secretary and other two Senior 
secretaries will examine the question as 
© how many such vacancies could be 
illed and it is further directed that from 
ut of the petitioners one who has the 
ongest service will be selected. The 
yrder will be carried out within two 
veeks from today. This is without 
yrejudice to the vacancy clause. All 
hese appointments will be subject to 
he result of these petitions.” 


The order made on May 7, 1985 
aid : 


“We donot see any ambiguity in 
Jause 3 of the Order dated 23rd April, 
985. It is directed that clause 3 of the 
Irder dated 23rd April, 1985 should be 
mplemented to the extent that the posts 


rom which the employees were moved | 


re still vacant or where such post is 
eld temporarily by others on promotion 
inder Rule 37 of the A. P. State Subor- 
linate Service Rules. The Chief Secret- 
ry and two other Senior Secretaries 
vill examine the question as to how 


J 
O. Chinnappa Reddy 
Judge 
Supreme Court of India 


many such posts could be filled and 
it is further directed that in cases where 
more than one person has retired froma 
post, the person having the longest 
service should be selected. The Order 
will be carried out within two weeks 
from today. All these appointments 
will be subject to the result of the 
petitions.” 


These interim orders were made under 
the misapprehension that all so-called 
promotions could only be made under 
Rule 37 whereas whenever a promotion 
was made from a lower service to a hig- 
her service, it was not called a promo- 
tion but was styled as an appointment 
and was made under Rule 10 was Since 
Rule 10 was not mentioned in the orders, 
persons who had been ‘promoted’ and 
appointed under Rule 10 claimed that 
they could not be displaced. Some others 
though promoted under Rule 37 claimed 
that they had in fact been promoted regu- 
larly after a proper selection by the 
Departmental Committee but that 
according to the practice prevailing in 
Andhra Pradesh, their orders of promo- 
tion mentioned that they were promoted 
temporarily, though in fact they had 
been promoted regularly. Many such 
persons, claiming to have been appoin- 
ted regularly. Many such persons, clai- 
ming to have been appointed under Rule 
10 or claiming to have been promoted 
regularly notwithstanding the mention 
of Rule 37 filed Writ Petitions Nos. 5447- 
5546 of 1985 etc. etc. questioning the 
orders of reversion with which they were 
faced consequent on the interim direc- 
tions given by Desai and Khalid, JJ, 
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During the vacation, R. B. Misra, J. 
stayed the orders of reversion passed by 
the Government in order to reinduct 
the retired employees. The interim 
orders granted by R.B. Misra, J appea- 
red to conflict with the earlier interim 
orders granted by this Court. When all 
the interim applications came before us 
a few days back, we directed that all the 
writ petitions may be placed before us 
for final disposal and that is how the 
matters are now before us 


12. Before referring to the submis- 
sions Of the parties on the principal 
question of discrimination and arbitrar- 
iness, it is necessary to ascertain the 
exact factual situation in regard to cer- 
tain other matters, besides those to 
which we have already referred, First 
in regard to the question whether the 
vacancies arising consequent on the 
application of the reduced age of super- 
annuation have been filled and if filled, 
whether they have been filled on a regu- 
lar or temporary basis? in Writ Petition 
No. 3170/85, a Deputy Secretary to 
the Government of Andhra Pradesh 
speaking for the Government of Andhra 
Pradesh swore toa counter-affidavit in 
May 1985 in which he stated: 


“I state with respect to paragraph 
8, that itis not correct to state that 
only few vacancies have been filled on 
temporary basis on the specific condition 
of review and revision on the basis of 
outcome of the judgement in the Writ 
Petitions filed by the employees due to 
the retirement at the age of 55 years 
pending in this Hon’ble Court. It is 


‘result of the writ petitions then pendin 
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with rules on regular basis. It is only 1 
few cases, temporary promotions ha‘ 
been effected pending writ petitions. | 
is submitted that Annexurs I to thi 
of superannuation the Government too 
every step to see that most of the vacar 
cies have been filled up in accordanc 
that few vacancies have been filled uy 
Consequent on the reduction in the ag 
submitted that it is wholly untrue to sa 
counter-aflidavit gives particulars regal 
ding the vacancies that arose due to th 
reduction in the age of retirement o: 
28-2-1983 and the vacancies filled w 
and the vacancies existing. There ar 
very few vacancies in the lower echelon 
I also submit that the existing few va 
cancies are due to administrative dela’ 
or vacancies that arose later after origi 
nally filling the vacancies.” 

In writ Petitions Nos. 5447-5546/85 
there was a complete volte face and th 
very same Deputy Secretary speakin; 


again for the Government of Andhré 
Pradesh said : 3 


“In so far as the first point is con- 
cerned in none of the cases there were 
regular promotions. All the promotion 
were oOfficiating/temporary/ad hoc whic 
would beclear from orders of promo 
tion, some of which have been produc 
ed by the petitioners themselves. Th 
promotions were either subjet to th 


in this Honourable Court challeng 
ing reduction of retirement age fro 
58 to 55 years, or some other procee 
dings relating to inter se seniorit: 
pending either in this Honourable Cou: 
or in the High Court or in the admini 
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‘ative Tribunal, or because of the pen- 
ney of finalisation of seniority lists 


d consequent review of promotions’ 


der the State Reorganisation Act. 
ther the writ petitions questioning 
> reduction of age of retirement from 
to55in G.O. Ms No. 36, dated 
2-83 were heard and judgment was 
served on 27th July, 1983. Since 
> judgment was reserved, the judg- 
mnt was expected at any moment. 
nce the Government were making 
ly officiating/temporary promotions 
der Rule 37. Under the circumstan- 
3 it was not possible to make regular 
pointments/promotions. Therefore, 
2 petitioners were rightly reverted in 
cordance with the directions of the 
ynourable Court dated 6-5-1985 and 
85. There was no question of either 
jing them any notice or hearing be- 
‘e the orders of the reversion are pas- 
= as in terms of R: 37 (dd), they 
uld be reverted without any notice 
hearing” 


“Persons holding the posts under 
10 have no right to the posts and 
cir appointments/promotions were 
rely temporary/ad hoc”. 

‘Hence I state that the petitioners 
ntinue to be ad hoc promotees under 
le 37 and not regular Sea ie ae as 
uimed by them.” 

id : 

“Admittedly, the petitioners were 
omoted under Rule 37 consequent to 
e vacancies which arose due to the 
tirement of several persons at the age 
+55 years. 
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The Government never intended to 
appoint them on regular basis pending 
writs and judgment before the Supreme 
Court. In case the promotions were 
effected regularly legal complications will 
set in the event of the judgment of the 
Supreme Court going against the State 
Government deliberately made R. 37 
promotions so that in the event of the 


judgment going adversely against the 
State Government, there may not be 
any difficulty in reverting Rule 37 pro- 
motees and reinducting the employees 
affected by G.O. Ms. No. 36 dated 
8-2-83. Fortunately, the judgment of 
the Supreme Court comes in favour of 
the State Government.” 


It is amazing that the same Deputy 
Secretary to the Government, represen- 
ting the same Government, should have 
sworn to two such coatradictory affida- 
vits, reveals a total sense of irrespons- 
ibility and an utter disregard for verac- 
ity. It shows that the deponent had 
signed the affidavits without even read- 
ing them or that he signed them to suit 
the defence to the particular writ peti- 
tion without any regard for truth. In 
either case, it is reprehensible and tota- 
lly unworthy of the spokesman of a 
Government and most unflattering to 
the Government on whose behalf he 
spoke. We would have contemplated 
severe action against the deponent, had 
we not the feeling that the responsibility 
for his statements lies with undisclosed 
higher echelons and we need not make 
a scapegoat of him. In fact, ina case 
like this involving the entire body of 


LOU) 
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Government servants in Andhra Pra- 
desh, we would have expected the Chief 
Secretary or a Principal Secretary to file 
the counter. But they have chosen to 
keep themselves back. 


13. However we havea duty to 
discover the truth. We think that the 
truth is what is stated in the counter- 


affidavit in Writ Petitions Nos. 5447-5546 


/85. The counter-affidavit itself gives 
good reasons why the promotions/appo- 
intments were made on a temporary 
basis and the reasons are acceptable. 
The statements in the counter-affidavit 
in writ Petition No. 5447-5546/85 are 
supported by the findings of the Comm- 
ittee which was appointed by the Gover- 
nment under the interim orders of this 
Court. This Committee consisted of the 
Chief Secretary and two senior Secreta- 
ries and it was asked to examine the 
question of the availability of posts for 
reinduction of retired employees. The 
findings of Committee were mentioned 
in the counter-affidavit in writ Petition 
No. 5447-5546/85 and this is what was 
said : 


“The Committee constituted under 
G.O. Ms. No. 205, dt. 9-5-1985 has com- 
pleted its task of determining the num- 
ber of vacancies for which retired emplo- 
yees can be reinducted as -per the 
directions or this Honourable Court. 
Here below is given an abstract of the 
position as emerged. Total number 
of persons retited from 28-2-83 to 23-8- 
1984 due to reduction of age of retire- 
ment from 58 to 55 is 15, 529. Of these 
people, 8, 928 are eligible for reinduct- 
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ion as they are below 58 years. 1 
Committee found that 2,770 posts; 
vacant and that 1751 persons have to 


‘reverted as they were holding the po 


on temporary promotions under R. 

Thus, the total number of vacancies 
which retired persons could be reindi 
ted’is 4; 5210” 


14. It was said that it was a pr 
tice in the State of Andhra Pradesh 
make even regular appointments ¢ 
regular promotions under Rule 102 
Rule 37 only and therefore, the m 
fact that Rule 10 or Rule 37 was m 
tioned in an order of appointment 
promotion would not necessarily mé 
the appointment or promotion temp 
ary. Such appointments or promotio 
if made after going through the regu 
process or selection were to be consi 
red as regular and not temporary n 
withstanding the mention of Rule 10 
Rule 37. But here as pointed out 
the counter, there wasa special sit 
tion immediately after the age of sup 
annuation was reduced, writ petitic 
were filed in the Supreme Court and 
the High Court and there was consid 
able agitation by the employees. T 
entire situation was fluid as it were a 
there was good reason for the Gove: 
ment to make the appointments and { 


motions on a purely temporary bas 


and that was what they did. That 1 
Departmental Committees recommend 
the temporary appointments and pron 
tions makes no difference since ey 
temporary appointments and promotic 
are made on the recommendation of t 
Departmental Promotion Committ 
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This is clear from the counter-affidavit 
in writ petitions No. 5447-5546/85 where 
it is stated as follows in pargraph IV B: 


“In certain cases, the promotions 


were given on the basis of the recommen. 


dations of the Departmental Promotion 
Committee but that does not mean that 
their promotions were regular. The 
Departmental Promotion Committee 
also makes recommendations for tempo- 
rary appointments/promotions _ other- 
wise it will offend Arts. 14 and 16 in 
case all eligible-candidates are not consi- 
dered for promotion even though the 


promotion is either officiating/temporary. 


There, the mere selection by the 
Departmental Promotion Committee 
does not make their promotions regular 
Promotion or posting after completion 
of training does not make the promo- 
tions regular. The promotion orders of 
the petitioners promoted under Rule 37 
clearly show that their promotions were 


purely temporary.” 


15. Itis in this setting and back- 
ground of facts that we are required to 
consider the submissions made to us. 
The submission made by Sarvasri K. K. 
Venugopal, V.M. Tarkunde and F.S. 
Nariman, who appeared for the empl- 
oyees who attained the age of 55 
years between 28-2-83 and 23-8-84, was, 
that the classification of these persons 
asa separate group for the purpose of 
excluding them from the benefit of the 
redressal of the wrong done to the 
employees and the relief given to them 
by the amending Ordinance and the Act, 
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was an unreasonable classification having 
no nexus whatsoever with the object of 
the legislation. They urged that every 
person who was in Government emplo- 
ment on 28-2-83 was hit by the reduc- 
tion of the age of superannuation from 
58 to 55 years and when, it was 
realised that a grievous wrong had been 
done which it was necessary to set right 
by reversing the policy and such a 
policy decision was in fact soon taken, 
there was no reason to postpone effect 
being given to the reversal of policy toan 
uncertain date, namely the pronounce- 
ment of the judgment by the Supreme 
Court and thereby to exclude from the 
benefits of the change of policy that gro- 
up of persons who had the misfortune 
of attaining the age of 55 years between 
the two dates. The learned counsel point- 
ed out that the decision to reverse the 
policy having been taken, the uncertain 
date of pronouncement of judgment was 
an irrelevancy in fixing the date from 
which to give effect to the policy. In the 
event, the Government also did not await 
the pronouncement of the judgment but 
came forward first with the Ordinance 
and then with the Act. Therefore, the 
learned counsel urged, by merely giving 
them the appellation ‘retires’ as the 
Government had done in this case, the 
group of persons who had attained the 
age of 55 years before the delayed date 
of giving effect to the reversal of policy 
could not be discriminated against The 
question according to the learned counsel, 
was not one of retrospectivity at all, but 
one whetner when making a legislation 
to right a wrong or remedy a mischief, a 
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group of persons who had also been 
wronged and suffered the mischief could 
be excluded by the mere mechanics of 
delayed legislation. Shri Venugopal 
further submitted that several persons 
who are continuing in service by virtue 
of orders of stay obtained from the High 
Court were also sought to be sent away 
by the Government on the ground that 
had they not obtained the orders of stay, 
they would have retired from service on 
having attained the age of 55 years. 
This he urged was patently unreasonable. 
On the other hand, it was urged by the 
learned Advocate General of Andhra 
Pradesh, who appeared for the Govern- 
ment of Andhra Pradesh, Shri Shanti 
Bhushan, Shri Govindan Nair, Shri 
Parmeshwar Rao, Shri H. S. Guru Raja 
Rao and Shri Kanta Rao, learned counsel 
who appeared for the officers who were 
promoted in the vacancies created by 
the retirement of those who had attained 
the age of 55 years, that there was no 
discrimination whatever and that what 
the Government had done was merely 
to classify those employees who had 
ceased to be in service or who should 
have ceased to be in service and refused 
to apply the increased age of superannu- 
ation to them. It was said that having 
gone out of service, there was no questi- 
on of their being eligible to the increased 
age of superannuation and therefore, the 


elassification was perfectly reasonable. 
It was also urged that appointments and 
promotions were made subsequent to 
the reduction of the age of superannuat- 
ion on regular basis and those appoint- 
ments and promotions could not be dist- 
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urbed. Wewere told that interfernce 
by us at this stage would lead to admin- 
strative disorder, disaster and chaos. 
We would like to mention here that the 


learned Advocate General of Andhra 
Pradesh as well as the other learned 
counsel who appeared on either side 
presented their respective points of view 
very fairly and with moderation. The 
task of the learned Advocate General 
was particularly difficult as he stood be- 
tween the devil and the deep sea as it 
were. 


16. A situation such as the one be- 
fore us had never presented itself to the 
court previously Make this case a prec- 
edent for justice say one side; let this 
not be the first say the other. We have 
had cases where the age of supernnuati-: 
on had been raised from 55 to 58 years; 
we have had cases where having earlier 
raised the age of superannuation from 
55 to 58 years, there was later a change 
of policy and the age of superannuation 
was once again reduced to 55 years. But 
this is the first occasion—neither our 
researches nor those of the learned 
counsel have been able to trace another 
case of this kind—where the age of 
superannuation was first raised from 55 
to 58 years, there was then a change of 
policy a few years later reducing the age 
of superannuation from 58 to 55 years 
and. finally there was again, with- 
in a few months, a reversion to the 
higher age of superannuation of 58 years, 
The cases of Bishnu Narain Mishra vy. 
State of Uttar pradesh, (1965) 1 SCR 
693 : (AIR 1965 SC 1567) and K. Nag- 
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arajv. State of Andhra Pradesh, AIR 
~1985SC 551 belong to the second 
category of cases. In Bishnu Narain 
Mishra’s case, bya notification dated 
November 27, 1957 the Government of 
Uttar Pradesh raised the age of superan- 
nuation from 55 to 58 years. On May 
25, 1961 the Government reduced the 
age once again the 55 years, and further 
laid down that those who had continued 
beyond the age of 55 years owing to the 
earlier notification would be deemed to 
have been retained in service beyond the 
age of superannuation and would be co- 
mpulsorily retired on December 31 
1961. The appellant who attained the 
age of 55 years on December 11, 1960 
and was continued in service was one 
of those who was retired on December 
31, 1961. He questioned the change 
in the rule of retirement on the 
ground that it was hit by Art. 14 in as 
much as it resulted in inequality betw- 
een public servants in the matter of reti- 
rement. The argument was that when 
all those who had passed 55 years were 
asked to retire on December 31, 1960 
some had just completed 55, some were 
56, some were 57 and so on and, theref- 
ore, there was discrimination. Dealing 
with this question, Wanchoo, J. speak- 
ing for the court observed : — 


“The last argument that has been 
urged is that the new rule is discrimina- 
tory as different public servants have in 
effect been retired at different ages. 
We see no force in this contention eith- 
er. So far as the rule isconcerned it 
applies equally to all public 
servants and fixes the age of retirement 


at different ages. But 
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at 55 years. There is no discrimination 
in the rule itself. It is however urged 
that the second notification by which 
all public servants above the age of 55 
years were required to retire on Decem- 
ber 31, 1961 except those few who com- 
pleted the age of 58 years between May 
25, 1961 and December 31, 1961 
shows that various public servants were 
retired at various ages ranging from 55 
years and one day up to 58 years. That 
certainly is the effect of the second 
order. But it is remarkable that the 
order also fixed the same date of retire- 
ment namely December 31, 1961 in the 
case of all public servants who had 
completed the age of 55 years but not 
the age of 58 years before December 31, 
1961. Inthis respect also, therefore, 
there was no discrimination and all 
public servants who had completed the 
age of 55 years was being introduced as 
the age of superannuation by the new 
tule by way of reduction were ordered 
to retire on the same date, namely Dec- 
31, 1961. The result of this seems to be 
that the affected public servants retired 
this was not 
because they retired at different ages- 
but because their services were retained 
for different periods after fifty-five. Now 
it cannot be urged that if Government 
decides to retain the services of some 
public servants after the age of retirem- 
ent it must retain every public servant 
for the same length of time. The retenti- 
on of public servants after the period of 
retirement depends upon their efficiency 
and the exigencies of public service, and 
in the present case the difference in the 
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period of retention has arisen on acco- 
unt of exigencies of public service. We 
are, therefore, of opinion that the sec- 
ond notification of May 25, 1961 on 
which reliance is placed to prove discri- 
mination is really not discriminatory’ 
for it has treated all public servants a- 
like and fixed December 31, 1961 as the 
date of tetirement for those who had 
completed 55 years but not 58 years up 
to December 31, 1961. The challenge 
therefore, to the two notifications on the 
basis of Art. 14 must fail.” 


17. .The situation which was cons- 
idered in Bishnu Narain’s case (AIR 
SC 1567) was exactly the idential situat- 
ion which obtained on February 28, 1983 
inthe present case and precisely the 
situation which was considered by the 
judgment pronounced on January 18, 
1985 and which is reported in AIR 1985 
SC 551 as K. Nagaraj V. State of 
Andhra Pradesh, the very judgment the 
delay in pronouncing which is said to 
have led to this confusion. Neither in 
Bishnu Narain Mishra’s case nor in 
Nagaraia’s case had the court occasion 
to consider the further step that had 
been taken in the present case, namely, 
once again raising the age of superan- 
nuation to 58 years and the exclusion of 
a class of persons from its benefit. Both 
the cases are therefore plainly distingui- 
Shable and are of no assistance to us in 
solving the problem before us. 


18. Another case on which reliance 
was placed by the learned counsel ap- 
pearing for the respondents in Writ 
Petitions Nos. 3203, 3413, 3419, 3420- 
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3426 ete. etc. of 1985 was State of As 
sam v. Padma Ram Borah, AIR 196 
SC 473. In that cave a Government set 
vant who was due to retire from servic 
on and from January 1, 1961, was susp 
ended from service on December 22 
1960, pending a departmental inquiry 
His services were extended till Marc! 
31, 1961. The departmental inquiry was 
however, not concluded even by then 
Soon May 9, 1961, the Governmen 
passed an order extending his service 
for a period of 3 months with effec 
from April 1, 1961. This court helc 
that the Government had no jurisdicti 
on to extend the services of a Govern 
ment servant, after he had retired from 
service, merely for the purpose of cont. 
inuing the departmental inquiry. Rule 
56 of the Departmental Rules did no’ 
authorise such a course. It is difficult 
to see how this case can possibly assist 
the respondents in Writ Petitions Nos. 
3203, 3413-3419, 3420-3426 etc. etc of 
1985 Itis one thing to say that the 
Executive Government has no power to 
pass an order extending the service of a 
Government servant after he has retired 
from service; itis altogether a different 
thing to say that the state while making 
a law raising the age of superannuation 
cannot make an unreasonable classifica- 
tion to exclude some Government ser- 
vants from the benefit of the increased 
age of superannuation. The classifica- 
tion must pass the dual test of being re- 
asonable and related to the object of th 
legislation besides not being arbitrary. I 
is not open to the State to make an arbitr- 
ary classification first by making the date 
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ependent on an uncertain event namely, 
ie date of pronouncement of judgment 
y the Supreme Court and next by mak- 
ig a legislation excluding persons who 
ad attained the age of 55 years before 
1c legislation took effect though the 
gislation itself was designed to undo 
1e wrong already done to the very Gov- 
fnment employees. Some other cases 
ere also cited before us to illustrate the 
oint that it is open to the Legislature 
nd the Executive to choosea cut-off’ 
ate for bringing into force laws such as 
and Reform Laws etc. Itis true that 
yhenever a law is made or whenever an 
ction is taken, it has to be with effect 
rom a certain date but it does not ne- 
essarily follow that the choice of the 
ate is not open to scrutiny atall. If 
he choice of the date is made burden- 
ome to some of those, the wrong 
One to whom is sought to be rectified 
y the law, it would certainly be open 
9 the court to examine the choice of 
he date to find out whether it has res- 
ited in any discrimination. 

19. Wethink that the one case 
yhich is really of assistance to 
sin this matter is the recent decision 
f the Constitution Bench in DSS. 
Nakara v. Union of India, (1983) 2 
ICR 165 : (AIR 1983 SC 130). We prop- 
se not merely to quote extensively from 
Nakara’s case, not merely to adopt the 
rinciples therein laid down but also to 
mmploy the very techniques applied 
here to solve the problem. The ques- 
jon arose there whether, for the pur- 
pose of application of the liberalised 
dension rules, the Government of India 
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could stipulate March 31, 1979 as the 
date for dividing Government employees 
into two classes: one class who had 
retired before March 31, 1979 who 
would not be entitled to the benefits of 
the Jiberalised pension rules and the 
other class who retired after March 31, 
1979 who would be entitled to such be- 
nefits. The submission was that the 
differential treatment accorded to those 
who had retired prior to the specified 
date was violative of Art. 14 as the 
choice of the date was arbitrary and the 
classification based on the fortuitous 
circumstances of retirement before or 
subsequent to the specified date was in- 
valid. This submission was accepted 
by the Constitution Bench. Justice D.A. 
Desai speaking for a unanimous court. 
considered the question at great length 
in all the implications. First, consider- 
ing the scope of Art. 14, it was obser- 
ved : 

“The decisions clearly lay down that 
though Art. 14 forbids class legislation, 
it does not forbid reasonable classifica- 
tion for the purpose of legislation. In 
other, however, to pass the test of per- 
missible classification, two conditions 
must be fulfilled, viz. (i) that the classifi- 
cation must be founded on an intelligible 
differentia which distinguishes persons 
or things that are grouped together 
from those that are left out of the group 
and (ii) that differentia must have a rat- 
ional relation to the objects sought to be 
achieved by the statute in question..... 

The other fact of Art. 14 which 
must be remembered is that it eschews 
arbitrariness in any form Article 14 has, 
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therefore not to be held identical with 
the doctrine of classification.” There- 
after the court posed the question : 


“As a corollary to this well establis- 
hed proposition, the next question 1s, 
on whom the burden lies to affirmativ- 
ely establish the rational principle on 


which the classification is founded corre- 


lated to the object sought to be achie- 


ved?”’ 


The question was answered and it was 
said : 


“The State, therefore, would have 
to affirmatively satisfy the Court that 
the twin tests have been satisfied. It 
can only be satisfied if the State establi- 
shes not only the rational principle on 
which classification is founded but corr- 
elates it to the objects sought to be 
achieved.” 


The submission: made by the learned 
Attorney General on behalf of the 
Union of India was summarised ; 


“Thus according to the respondents. 
pensioners who retire from Central 
Government service and are governed 
by the relevant pension rules all do not 
form aclass but pensioners who retire 
prior toa certain date and those who 
retire subsequent to as certain date form 
distinct and separate casses. It may be 
made clear that the date of retirement 
of each individual pensioner is not sugg- 
ested as a criterion for classification as 
that would lead to an absurd result. 
because in that event every pensioner 
relevant to his date of retirement wil 
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forma class unto himself. Wha 
suggested is that when a pension sch: 
undergoes a revision and is enfot 
effective from a certain date, the ¢ 
so specified becomes a sort of a rubi 
and those who retire prior to that « 


form one class and those who retire 
a subsequent date form a distinct 


separate class and no one can cross 
rubicon ” 


The Ceurt then proceeded to cons: 
the question : what is a pension? 
why a liberalised pension  schen 
After answering these questions, 
court referred to Some of the \ 
argument now advanced before us 1 
the date is an integral part of the s 
eme and so not serverable from 
scheme at all and that the Court she 
not usurp legislative functions. ' 
learned Attorney General’s argum 
on these question was : 


“The learned Attorney Gen 
contended that the scheme is one wt 
and that the date is an integral par 
the scheme and the Government wo 
have never enforced the scheme dev 


of the date and the date is not severa 
from the scheme asawhole. Cont 


ded the learned Attorney General t 
the court does not take upon itself 
function of legislation for persc 
things or situations omitted by the le: 
lature It was said that when the le; 
lature has expressly defined the cl 
with clarity and precision to which 


legislation applies, it would be outs 
the judicial function to enlarge the cl 


and to do so is not to interpret but 
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gislate which is the forbidden field. 
lternatively it was also contended that 
here a larger class comparising two 
maller classes is covered by a legisla- 
on of which one pait is constitutional, 
1e Court examines whether the legisla- 
on must be invalidated as a whole or 
nly in respect of the unconstitutional 
art. It was also said that severance 
lways cuts down the scope of legisla- 
on but can never enlarge it and in the 
resent case the scheme as it stands 
stitioner and if by severance an attempt 
made to include them in the scheme 
is not cuting down the class or the 
ope but enlarge the ambit of the 
scheme which is impermissible even 
nder the doctrine of severability. In 
lis context it was lastly submitted that 
ere is not asingle case in India or 
sewhere where the Court has included 
yme category within the scope of pro- 
ision of a law to maintain its constitu- 
onality.”’ 


Proceeding then to meet the submi- 
ion of the learned Attorney General, 
Yesai, J. said, 


“If it appears to be indisputable, 
s it does to us that the Pensioners for 
le purpose of pension benefits form a 
lass, would its upward revision permit 
homogeneous class to be divided by 
tbitrarily fixing an eligibility criterion 
inrelated to purpose of revision, and 
ould such classification be founded on 
ome rational principle ? The classific- 
tion has to be based, as it is well 
ettled, in some rational principle 
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Must: saves. nexus -.-to.-.be = stne 
objects sought to achieved. We 
have set out the objects underlying 


the payment of pension. If the State 
considered it necessary to liberalise 
the pension scheme, we find no 
rational principle behind it for granting 


these benefits only to those who retired 
subsequent to that date simultaneously 
denying the same to those who retired 
prior to that date. Ifthe liberalisation 
was considered necessary for augmenti- 
ng social security in old age to govern- 
ment servants then those who retired 
earlier cannot be worse off than those 
who retire later. Theretore, this divisi- 
on which classified pensioners into two 
classes is not based on any rational 
principle and if the rational principle is 
the one of dividing pensioners witha 
view to giving something more to perso- 
ns otherwise equally placed, it would be 
discriminatory. To illustrate, take two 
persons, one retired just a day prior and 
another a day just succeeding the specif- 
ied date. Both were inthe same pay 
bracket the average emolument was the 
same and both had put in equal number 
of years of service. How does a fortui- 


tous circumstance of retiring a day 
earlier or a day later will permit totally 


unequal treatment in the matter of pens- 


ion? One retiring a day earlier will have 
to be subject to ceiling of Rs. 3,)00 p.a. 


and average emolumentto be worked 
out on 36 months’ salary while the other 
will have a ceiling af Rs. 12,000 p. a. 
and average emolument will be computed 
on the basis of last ten months, average. 
The artficial divison stares into face 
and is unrelated to any principle and 
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whatever principle, if there be any has 
absolutely no nexus to tbe objects sought 
to be achieved by liberalising the pensi- 
on scheme. In fact this arbitrary divisi- 
on has not ony no nexus to the liberali- 
sed pension scheme but it is counter 
productive and runs counter to the 
whole gamut of pension scheme. The 
equal treatment guaranteed in Art. 14 
is wholly violated inasmuch as the 
pension rules being statutory in charac- 
ter, since the specified date, the rules 
accord differential and discriminatory 
treatment to equals in the matter of 
commutaion of pensions. A 48 hours 
difference in matter of retirement would 
have a traumatic effect. Division is thus 
both arbitrary and unprincipled. Ther- 


efore the classification does not stand 
the test of Art. 14°’ 


The Court then asked itselt the 
question: ‘By our approach, we are 
making the scheme retrospactive?”? The 


answer was an emphatic ‘No’. They 
Said, 


“In other words, benefit of revised 
scale is not limited to those who enter 
Service snbsequent to the date fixed for 
introducing revised scales but the benefit 
is extended to all those in sesvice prior 
to that date. This is just and fair. 
Now if pension as we view it, is some 
kind of retirement wages for past service, 
can it be denied to those who retired 
earlier, revised retirement benefits being 
available to future retiress only?’ Ther- 
fore, there is no substance in the cont- 
ention that the court by its approach 
would be making the scheme retrospective, 
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wages.” 


implicit in theory 


The Court finally considered the f 
ourite argument advanced against w 
some of the counsel who appeared > 
fore us described as judicial ‘tinkeri 
with legislative policy. The Court ta 
the view that the State cannot 
‘Take it or ‘leave it. If there 
words in a statute which bring abi 
discrimination, those words can be sg 
ved. ‘They ‘said, *"There is ame 
immutable about the choosing of 
event as an eligibility criterion sub 
quent to a specified date. Ifthe ev 


is certain but its occurrence at a pc 
of time is considered wholly irrelev: 
and arbitrarily selected having no re 
onale for selecting it and having 
undesirable effect of dividing homo 
neos class and of introducing the d 
crimination, the same canbe eas 
severed and set aside. While examin 
the cases under Art. 14, the appros 
is not ‘either take it or leave it’, | 
approach is removal of arbitrariness a 
if that can be brought about by sev 
ing the mischievous portion the co 
ought to remove the discriminatory p 
retaining the beneficial portion. T 
pensioners do not challenge the lib 
alised pension scheme. They seek | 
benefit of it. Their grievance is of 
denial to them of the same by arbitr: 
introduction of words of limitation a 
we find no difficulty in severing a 
quashing the same. This approach c 
be legitimised on the ground that eve 
Government Servant retires State gra 
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upward revision of pension undoubt- 
edly from adate. Event has occurred 
revision has been earned. Date is 
merely to avoid payment of arrears 
which impose a heavy burden. If the 
date wholly removed, revised pensions 
will have to be paid from the actual 
date of retirement of each pensioner. 
That is impermissible. The State cannot 


be burdened with arrears commencing 
from the date of retirement of each 


pensioner. But effective from the speci- 
fied date future pension of earlier re- 
tired Government servants can be com- 
puted and paid on the analogy of fitm- 
ents in revised pay-scales becoming pro- 
spectively operative. That removes the 
nefarious unconstitutional part and re- 
tains the beneficial portion. It does not 
adversely affect future pensioners and 
their presence in the petitions becomes 
irrelevant. But before we do so, we 
must look into the reasons assigned for 
iligibility criteria, namely in service on 
the specified date and retiring after that 
Bate; 


The learned Judges then expressed 
their disinclination to share the fear ex- 
pressed by the learned Attorney General 
that the Parliament would not have 
enacted the measure if the unconstituti- 
onal part was struck down and added 
“Our approach may have a parliament- 
ary flavour to sensitive noses”. Deal- 
ing with the question of frame of re- 
lief, the Court struck down as uncon- 
stitutional the words, ‘‘that in respect 
of the Government servants who were 
in service on the 3lst March, 1979 and 
retiring from service on of after that 
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date” and the words “the new rates of 
pension are effective from Ist April, 
must look into the reasons assigned for 
iligibility criteria, namely, ‘in service 
on the specified date and retiring after 
that date’.”’ 


The learned Judges then expressed 
their disinclination to share the fear 
expressed by ths learned Attorney Gen- 
eral that the Parliament would not have 
enacted the measure if the unconstit- 
utional part was struck down and ad- 


ded “Our approach may have a parlia- 
mentary flavour to sensitive noses”’. 


Dealing with the question of frame of 
relief, the Court struck down as un- 


constitutional the words, “that in re- 
spect of the Government servants who 
were in service on the 3list March, 
1979 and retiring from service on or 
after that date’? and the words “‘the new 
rates of pension are effective from Ist 
April, 1979 and will be applicable to 
all service officers who became/become 
non-effective on or after that date” in 
the impugned memoranda; but specified 
that ‘‘the date mentioned therein will 
be relevant as being one from which 
the liberalised pension schemes becomes 
operative to all pensioners governed 
by 1972 Rules irrespective of the date 
of retirement.” It was declared “all 
pensioners governed by the 1972 Rules 
and Army Pension Regulations shall be 
entitled to pension as computed under 
the liberalised pension scheme from the 
specified date, irrespective of the date 
of retirement.” 


20. In the course of our narration, 
we have already stated our conclusions 
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on several of the questions at issue, both 
factual and legal. The final situation 
that emerges is that almost immediately 
after the age of superannuation was Ie¢- 
duced from 58 to 55 years, it was re- 
alised by the Government of Andhra 
Pradesh that they had taken a step in 
the wrong direction and that serious 
wrong and grave injustice had been done 
to their employees. A decision was very 
soon taken to redress the wrong by 
reversing the decision but an unfortunate 
rider was-added that they should wait 
till the pronouncement of the judgment 
of the Supreme Court, which was perh- 
aps expected to be pronounced shortly. 
As the judgment was not pronounced for 
long, it became imperative for the Gov- 
ernment to implement their decision of 
their own accord and so they 
passed Ordinance No. 24 oi 1984 
and Act No. 3 of 1985, amending 
Act No. 23 of 1984 by substituting 58 
years for 55 years. While doing so, 
unfortunately again, those that had 
suffered most by being compelled to 
retire beween 28-2-83 and 23-8-83 were 
denied the benefit of the legislation 
by Cl. 3(1) of the Ordinance and 
S. 4(1) of Act No. 3 of 1985. Now 
if all affected employees hit by the redu- 
ction of the age of superannuation form- 
ed a class and no sooner than the age of 
superannuation was reduced, it was 
realised that injustice had been done and 
it was decided that steps should be taken 
to undo what had been done, there was 
no reason to pick out a class of persons 
who deserved the same treatment and 
exclude from the benefits of the benefj- 
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cent treatment by classifying them as 4 
separate group merely because of thé 
delay in taking the remedial action 
already decided upon. We do _ not 
doubt that the Judge’s lyfriend and coun- 
nsellor, ‘the common man’, if asked, will 
unhesitatingly respond that it would be 
plainly unfair to make any such classif- 
ication’ The commonsense response 
that may be erpected from the common 
man, untrammelled by legal lore and 
learning, should aiways help the judge 
in deciding questions of fairness, arbitr- 
ariness etc. Viewed from whatever angle, 
to our minds, the action of the Gover- 
nment and the provisions of the legis]- 
ation were plainly arbitrary and discri- 
iminatory. The principle of Nakara 
clearly applies. The division of Gover- 
nment employees into two classes, those 
who had already attained the age of 55 
on 28-2-83 and those who attained the 
age of 55 between 28-2-83 and 23-8-84 on 
the one hand, and the rest on the other 
and denying the benefit of the higher 
age of superannuation to the former 
class is as arbitrary as the division of 
Government employees entitled to pen- 
sion in the past and in the future into 
two classes, that is, those that had reti- 
red prior to a specified date and those 
that retired or would retire after the 
specified date and confining the benefits 
of the new pension rules to the latter 
class only. Legislations to remedy 
wrongs ought not to exclude from their 
purview persons, a few of the wronged, 
unless the situation and the circumstan- 
ces make the redressal of the wrong, in 
their case, either impossible or so dete- 
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rimental to the public interest that the 
mischief of the remedy outweighs the 
mischief sought to be remedied. We 
do not find that there is any such impo- 
ssibility or detriment to the public inter- 
est involved in reinducting into service 
those who had retired as consequence 
of the legislation which was since thou- 
ght to be inequitable and sought to be 
remedied. As observed in Nakara (AIR 
19&3 SC 130), the burden of establishing 
the reasonableness of a classification and 
its nexus with the object of the legislati- 
on is on the State. Though no calamit- 
ous consequences were mentioned in 
any of the counter-affidavits, one of the 
submissions strenously urged before us 
by the learned Advocate General of 
Andhra Pradesh and the several other 
counsel who followed him was the oft- 
repeated and now familiar argument of 
‘administrative chaos’. It was said that 
there would be considerable chaos in 
the administration if those who had 
already retired are now directed to be 
reinducted into service. 


21. Weare afraid we are unable to 
agree with this submission. Those that 
have stirred up a hornet’s nest cannot 
complain of being stung. The argument 
about administrative chaos has been 
well met by Lord Denning M. R. in 
Brabdury v. London’ Borough of 
Enfield, (1967) 3 All ER 434, where the 
Master of Rolls in his characteristic 
and forceful way observed : 


“It has been suggested by the 
Chief Education Officer that, if 
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an injunction is granted, chaos will sup- 


ervene. All the arrangements have been 
made for the next term, the teachers 


appointed to the new comperehensive 
schools, the pupils allotted their places, 
and so forth. It would be next to 
impossible, he says to reverse all these 
arrangements without complete chaos 
and damage to teachers, pupils and 
public. I must say this: if a local 
authority does not fulfil the require- 
ments of the law, this court will set that 
it does fulfil them. It will not listen - 
readily to suggestions of “chaos”. The 
department of education and the coun- 
cil are subject to the rule of law and 
must comply with it, just like everyone 
else. Even if chaos should result, still 
the law must be obeyed but I do not 


think that chaos will result. The evid- 
ence convinces me that the ‘ chaos’’ is 


much over stated......... [see no reason 
why the position should not be restored. 
so that the eight schools retain their 
previous character until the statutory 
requirements are fulfilled. I can well 
see that there may be considerable up- 
set for a number of people, but I think 
itfar more important to uphold the 
rule of law. Parliament has laid down 
these requirements so as to ensure that 
the electors can make their objections 
and have them properly considered. We 
must see that their rights are upheld.” 
In the present case too we think 
that the case of chaos is much over- 
stated. The affidavits do not disclose 
what disastrous consequences, insolu- 
ble problems and unsurmountable diffi- 
culties will follow and how chaos will in 
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evitably result. True quite a large num- 
ber of employees who have been pro- 
moted will have been promoted will 
have to be reverted, but their promot- 
ions and promotional-appointments are 
all temporay (and we take care to add 
here it would make no difference even 
ifa few were regularly promoted) and 
itis not asifthey lose for ever their 
promotional opportunities. The pro- 
motional opportunities are merely post- 
poned to the dates on which they 
would be entitled to be promoted had 
not the fundamental rules and the. Hyd- 
erabad Civil Services Rules been amen- 
ded and Act No. 23 of 1984 passed. What 
has now happened is that these persons 
have secured a double advantage. First, 
by the initial reduction of the age of 
superannuation, they obtained early and 
unanticipated promotion, that is to say 
promotion ahead of the normal date on 
which they would have otherwise been 
promoted; and second, their tenure in 
the promoted post was increased by 
a further three years asa result of the 
subsequent increase of the age of sup- 
erannuation. Having secured this do- 
uble advantage they naturally desire to 
stick to them and talk glibly of hard- 
ship and inconvenience On the other 
hand, it would bea great injustice to 
deny justice to those who have suffered 
injustice most merely because it may 
Cause inconvenience to the administr- 
ation. Weare governed by the Cons- 
titution and constitutional rights have 
to be upheld. Surely the Constitution 
must take predence over convenience 
and a judge may not turna bureaucrat. 
We de not mean to suggest that creat- 
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ion of a chaotic state of administration 
is not a circumstance to be taken into 
account. It may be possible that ina 
given set of circumstances, portentous 
administsative complexity may itself 
lustify a classification. But, there must 
be sufficient evidence of that—how 
the circumstances will lead to chaos. 
Ups and downs of career bureaucrats 
do not by themselves justify sucha 
classification. It may, however, be of 
some consequence in the matter of 
granting relief. For instance, there 
would be readyly no point in reinducting 
an employee if he has but a month or 
two to go to attain the age of 58 years 
and to retire. Reinduction of sucha 
person is not likely to be of any use 
to the administration and may indeed 
be detrimentnl to the public interst. 
It is bound to be wasteful. In such 
cases as well as in cases where they can- 
not be reinducted because they have 
already completed 58 years by now, 
they cannot obviously be reinducted. 
So other ways of compensating them 
must be found. The obvious course is 
to compensate them monetarily. In In- 
dustrial Law we do award back and 
future wages on quite a large scale and 
there is no reason why we cannot ad- 
opt the same principle here. If asa 
rule private employers in such situat- 
ions are asked to pay back wages, we 
see no impediment in doing so in the 
case of those that are expected to be 
model employers i.e. the Government, 
public corporations and local authorit- 
ies. 
22. An argument which requires to 
be dealt with is that it is open to the 
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Sourt to give retrospectivity to a legi- 
lation to which the legislature plainly 
ind expressly refused to give retrospect- 
vity. As pointed out in Nakara’s case 
AIR 1983 SC 130), the question is not 
yne of retrospectivity at all. The circu- 
nstance that the relief given by Ordi- 


sance No. 24 of 84 and Act No.3 of 
1985 is not intended to those who had 


ittained the age of 55 years by Febru- 
ry 28, 1983 or between 28-2-83 and 
»3-8-84, has the effect of limiting the 
ield of operation of the Ordinance and 
he Act and the Act and introducing a 
‘lassification which in order to be sustai- 
1ed must be shown to be reasonable 
ind to have a nexus to the object to be 


ichieved besides not being arbitrary. 
While it is a general rule of law that 


statutes are not to operate retrospect- 
vely, they may so operate by express 
snactment, by necessary implication 
from the language implied or where 
he statute is explanatory or declaratory 
or where the statute is passed for the 
purpose of protecting the public agai- 
nst some evil or abuse or where the 
statute engrafts itself upon existing 
situations etc. etc. But it would be in- 
correct to call a statute retrospective’, 
“because a part of the requisites for 
its action is drawn from a time anteced- 


ent to its passing’. (Vide R v. St. 
Mary Whitechapel (Inhabitants) (1848) 
12 QB 120). We must further remem- 
ber, quite apart from any question of 


retrospectivity, that, unlike in the 
United Kingdom here in India we have 
a written Constitution which confers 
justiciable fundamental rights and so 
the very refusal to make an Act retros- 
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pective or the non-application of the 
Act with reference to a date orto an 
event that took place before the enactm- 
ent may, by itself, create an impermissi- 
ble classification justifying the striking 
down of the non-retroactivity or non- 
application clause, as offending the | 
fundamental right to equality before 
the law and the equal protection of the 
laws. That is the situation that we have 
here. 


23 We may now refer to two argu- 
ments which were mentioned in pas- 
sing but were not pursued. The first 
was that a writ petition similar to Writ 
Petitions Nos. 3420-3426/83 etc. had 
been filed earlier and had been dismis- 
sed in limine by a Bench of this Court. 
We do not see how the dismissal in 
limiae of sucha writ petition can pos- 
sibly bar the present Writ Petitions. 
Such a dismissal in limine may inhibit 
Our discretion but not our jurisdiction. 
So the objection such as it was, 
not pursued further. So also the sec- 
ond objection which related to the 


non-joinder of all affected parties to 
the litigation. We are quite satisfied that 
even if some individual affected part- 
ties have not been impleaded before us 
their interests are identical with those 
and have been sufficiently and _ well 
represented. Further, the relief claimed 
in Writ Petitions Nos. 3420-3426 of 
1983 etc. is of a general nature and 
claimed against the State and no part-- 


cular relief is claimed against any in- 
dividual party. We donot think that 
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the mere failure to implead all affected 
parties isa bar to the maintainability 
of the present petitions in the special 
circumstances of these cases where the 
actions are really between two 
“warring groups’. 


24. Finally we come to the ques- 
tion of the relief to be granted. We find 
that Cl. 3 (1) of Ordinance No. 24 of 
84and S. 4 (1) of Act No of 1985 
may easily be brought to conform to the 
requirements of Art. 14 of the Consti- 
tution by striking down or omitting the 
naughty word ‘not’ from those provisi- 
ons. We may possibly achieve the same 
object by striking down the whole of 
Cl. 3 (1) of the Ordinance and S. 4 (1) 
of the Act but then the question may 
arise whether the rest of the Act would 
be sufficient to bring in those who have 
been excluded. We think that the safer 
course would be to strike down the 
offending word ‘not’ from these provi- 
sions. That we have such power is 
clearly laid down in Nakara’s case where 
the court directed the deletion of some 
words from the offending clause and 
directed it tobe read without those 
words To make matters clear and to 
put them beyond dispute, we give the 
followtng directions in exercise of our 
powers under Act 32 and 142 of the 
Constitution : 


“1. All employees of the Governm- 
ent, public corporations and local autho- 
Tities, who were retired from service on 
the ground that they had attained the 
age of 55 years by 28-2-83 or between 
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28-2-85 and 23-8-84, shall be reinsta 
in service provided they would not 
completing the age of 58 years on or 
fore 31-10-1985. 


2. All employees who were com 
lled to retire on February 28, 1983 ; 
between February 28, 1983 and Aus 
23, 1984 and who are not eligible 
reinstatement under the first cla 
shall be entitled to be paid compen: 
ion equal to the total emoluments wh 
they would have received, had they b 
in service, until they attained the ag 
58 years, less and amount they mi 
have received ex gratia or by way 
pension etc. Or under the interim or 
of this Court. They will be entitled 
consequential retiral benefits. 


3. Such of the employees as h 
not been compelled to retire by virtu 
orders of stay obtained from the H 
Court or the Administrative Tribu 
or who have actually been reinstatec 
service pursuant to interim orders 
this Court, shall be allowed to cnti 
in service until they attain the hig 
age of superannuation. 


4. The reinduction of those en 
oyees that have been compelled to re 
previously will put them back as rega 
their seniority in precisely the sa 
position which they occupied )efore t 
were retired from service before TI 
will be entitled to all further conseg 
tial benefits. 


5. The employees who were reti 
and who are reinducted will be entit 
to be compensated for the period du 
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hich they were out of service in the 
me manner as mentioned in clause (2). 


6. Inthe matter of reinduction of 
mployees who bo not allain the age of 
8 years on or defore 31st October, 1985, 
he Government may exercise an option 
lot to reinduct them in the case of all 
ir some or any hf the employees, as the 
ase may be, provided the employees are 
aid the compensation as in the case of 
hose covered by (2) and (5) 


7. Allinterim orders are vacated 
nd subject to these directions, the 
yovernment is free to revert persons 
romoted or appointed to the posts held 
yy persons who were retired on having 
ttained the age of 55 years by 28-2-1983 
x betwcen 28-2-83 and 23-8-84 ‘to the 
osts which they held on February 28, 
983 or on the dates previous to their 
omotion or appointment provided that 
hey need not be so reverted, if they 
vould otherwise be entitled to be promo- 
ed or appointed even if the other empl- 
yyees had not been retired consequent 
mn the lowering of the age of superannu- 
tion: 

8. The Government shail be free 
Ocreate supernumerary posts where- 
er they consider it necessary so 
0 do. 


9. All payment of compensation 
0 be made and completed before Dece- 
ober 31, 1985. If for any reason the 
jJovernment finds itself unable to pay 
he entire amount at one time within the 
ime fixed by us, the Government will 
ye at liberty to pay the amount in not 
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more than four instalments within the 
time stipulated by us. The Government 
will also have the liberty to apply to us 
for extension of time, if so advised. 
Wherer the employees are awarded 
compensation by the Government, such 
employees may apply to the concerned 
Inconcome-tax Officer for relief under 
Sec. 89 of the Income-tax Act read 
with R. 21A of the Income-tax Rules 
and the Income-tax officer concerned 
will grant the appropriate relief.” 


25. With these directions, Writ 
Petitions Nos. 3420-26 of 1985 etc. are 
allowed with costs and Writ Petitions 
Nos. 5447-5546 of 1985 etc. are dismissed 
but in the special circumstances without 
any order as to costs. 


KHALID, J. :—26. After  consi- 
dering the rival contentions put forward 
by the learned counsel on both sides, the 
factual matrix and law involved, the 
following points gave me some difficulty 
in accepting the petitioners’ case. I felt 
that these points posed hurdles in the 
way of the petitiones succeeding in their 
attempt to secure the relief sought. I 
am formulating the points as I under- 
stood them. 


(1) This Court in K. Nagaraja v. 
State of A. P., AIR 1985 SC 551 upheld 
the action of the Government in redu- 
cing the age of retirement from 58 to 55. 
The contention that such reduction was 
arbitrary and irrational was not accep- 
ted. Further, the contention that the age 
of superannuation was incresed from 
55 to 58 years with effect from October 
29, 1979, after an elaborate and scientific 


116 


Report No. 09, p. 30 


enpuiry by a one-man pay commission 
did not find favour with this Court be- 
cause it felt that the question of the age 
of retirement was not referred to the 
Commission. Accordingly the Court 
held that the decision regarding the age 
of retirement was a matter of policy in 
the formulation of which the Govern- 
ment must be allowed a free and fair 
role to play. It is not always necessary 
that such a decision is taken on the basis 
of empirical data collected on scientific 
investigation. The further submission 
that the decision to reduce the age of 
retirement from 58 to 55 years was arbi- 
trary in view of the fact that it was taken 
by the State Govrnment within one 
month of the assumption of office by it 
also did not find favour with, this Court. 
This Court observed that the reaso- 
nableness of a decision in any jurisdic- 
tion, did not depend upon the time whicd 
it took. This decision has become final 
and the petitioners before uscannot in 
any manner an authority for the propo- 
sition that the charge of arbitrariness 
cannot be laid at the doors of the Gove- 
rnment in matters relating to policy deci- 
sions and that the Government have full 
powers to decide about the age retire- 
ment considering the various data avai- 
lable before it. 


(2) Bishun Narain Mishra v. State 
of U. P. (1965) 1 SCR 693: (AIR 1965 
SC 1567) isa decision rendered bya 
Constitution Bench of this Court. In 
that case, a notification on November 
27, 1957, raised the age of superannua- 
tion from 55 to 58 years. On May 25, 
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1961, the age of retiremnt was reduce 
once again to 55 years. [It was provide 
in the second notification that those wh: 
were retained in service beyond the ag 
of superannuation on the basis of th 
earlier notification would be compulsoril 
retired on December 31, 1961. Th 
second notification was questioned a 
being arbitrary and hit by Art. 14 since | 
resulted in inequality between the publi 
servants in the matter of retirement. I 
this Judgment the classification of Gove 
rnmet employees who were in servic 
into two groups based on their age wa 
upheld by the Constitution Bench as. 
reasonable cassification. I felt that thi 
case had a great bearing on the petition 
before us and the principle laid dow 
there could be extended to the cases be 
fore us. It was strongly contended tha 
if classification of two groups of in-ser 
vice employees on the basis of age and — 
cut off date could be justified as reasc 
nable classification, it can be more so i 
cases like the one before us where th 
classification is between the retired emp 
loyees and those in service. 


(3) By the operation of a valid law 
some employees have retired by super 
annuation and have thus ceased to b 
members of their respective servic 
What is now attempted is to retropecti 
vely re-induct them iato service, a proc 
dure that Courts should frown upon an 
not encourage. 


(4) Forthe purpose of the cas 


before us, Bishun Narain Mishra’ 
case iS more appropriate an 
useful than that of D.S. Naka 
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v. Union of India (1983) 2 SCR 165: 
(AIR 1983 SC 130) which dealt with 
two classes of retired employees and a 
cut off date. The attempt to distinguish 
Bishun Narain’s case on the factual 
difference available in these case isa 
matter for further probe, in order to see 
how far the distinction in destructive of 
the principle laid down there in its app- 
lication to these cases. 


(5) The original attempt by the 
petitioners was to get Section 3 of the 
amending Act struck down in its entir- 
ety. Now they realise that such a 
relief would not serve their purpose. 
What they now want is that this Court 
should remove the word ‘not’ from the 
Section, so that the petitioners will 
be rescued from the mishief of that 
word. Removing a word or adding 
words to a legislative enactment is an 
exercise, Courts have been repeatedly 


warned against from embanking upon. | 


I personally feel that this guideline is 
one that has to be (illegible) (sic). 


(6) A petition, similar to the one 
before us, wae filed in this Court as 
W.P. No. 16010/1984 raising identical 
points. This writ petition came up for 
hearing on 12-2-1985 before a Bench 
consisting of the Chief Justice, Justice 
D.A. Desai and Justice A. N. Sen. After 
hearing the counsel for the petitioner 
as well as the State of Andhra Pradesh, 
the Bench | suggested that the counsel, 
for the State should take instructions 
from the State of Andhra Pradesh about 
reinstating in service of those persons 
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who had not attained 58 years of age, 
but without back wages. The case was 
adjourned to 19-2-1985 for that purp- 
ose. [ understand that counter affiday- 
its were also filed in that case The 
case appeared before a Bench consisting 
of Justice R: S. Pathak and Justice A 
Varadarajan on the next occasion. On 
that occasion, the petition was d smi- 
ssed, after hearing. Normally this 
Court will be disinclined to entertain or 
to hear petitions raising identical points 
again where on an earlier occasion, the 
matter was heard and dismissed. Not 
that this Court has no jurisdiction to 
entertain such matters, but would nor- 
mally exercise its discretion against it. 
One of the counsel appearing for the 
respondents strongly pleaded the bar 
of res judicata against these petitions 
on the basis of the earlier decision. 


(7) The learned Advocate General 
of the Andhra Pradesh with great con- 
cern and justifiably appealed to us that 
if the petitions were allowed, it would 
cause serious dislocation inthe admi- 
nistration. He strongly pleaded that 
the action taken did not have any tinge 
of mala fides that there was no attempt 
at picking and choosing of any Govern- 
ment servant and that therefore the 
Court should not exercise its jurisdi- 
ction to annul a policy decision. 


27. Ihave given my anxious con- 
siderations to the above question and 
the rival submissions in reply. I find 
that the case is more or less evenly 
balanced between the parties. Two 
important factors have, however, per- 
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suaded me, to agree with the main 
Judgment and to err on the side of 
Justice more than that of law, invok- 
ing the benevolent jurisdiction under 
Art 142 (1) of the Constitution of India 


which reads : 


“142 (1) The Supreme Court in 
the exercise of its jurisdiction may pass 
such decree or make such order as 1s 
necessary for doing complete justice 
in any cause or matter pending before 
it, and any decree so passed or order 
so made shall be unforceable through- 
out the territory of India in such man- 
ner as may be prescribed by or under 
any law made by Parliament and, until 
provision in that behalf is so made, 
in such manner as the President may 
by order prescribe.”’ 


28. These petitions involve a seri- 
ous human problem Employees of 


the State with limited sources, who 
have been planning their future with a 
secure feeling that they could work 
till the age of 58 years, have as though 
overnight, been robbed of their tenure, 
their aspirations the helpless victims of 
certain swift moves on the political 
chess board. These swift moves, per- 
haps taken ina hurry, withcut serious 
application of mind have resulted 
in arbitrariness that has been for- 
cefully project by the petitioners. 
This plea cannot be light heartedly 
thrown overboard. Justice demands 
that the petitioners should be saved of 
their predicament. 


29. The second factor that has 
prevailed upon me to give succour to 
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the petitioners is the blame that this 
Court has to share for the sorry state 
that has come to pass in the matter. 
Without meaning disrespect to anyone, 
I firmly believe, that prompt action by 
the Court, would have eased the situat- 
ion, considerably and relieved the 
petitioners of thier sad plight and use 
of this avoidable exercise. It is not as 
the subsequent developments were not 
brought to the notice of this Court in 
Nagaraja’s case, (AIR 1985 SC 551) 
(supra). We were told that the Bench 
was alerted in time about the developm- 
ents that had taken place but unfortuna- 
tely they were not taken this ac- 
count. When the judgment ultima-- 
tely came on 18-1-1985 as many as 
6008 employees had lost their service, 
a tragic result not based on 
any frelevant consideration having 
a nexus to the age of superannuation. 
The damage had been done and 
itcan be repaired only by extending 
this Court’s powers to a section of 
employees who deserves sympathy and 
fair deal. 


30. This short judgment is 
only to vindicate my stand. I respect- 
fully agree with the judgment prepared 
by my learned brother Reddy, J. lam 
also in entire agreement with my lear- 
ned brother Eradi, J about the limited 
scope of the principles laid down in 
these cases on their peculiar facts. 


BALAKRISHNA ERADI, J. :—31. 
While respectfully agreeing with the 
judgment prepared by my learned Broth- 
er Reddy, J. | have thought it fit to add 
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w words of my own since | consider 
ecessary to make it absolutely clear 

the conclusion reached by us in 
se cases are based entirely on the 
cial facts and circumstances constitu- 
g the legislative history of the impug- 
1 Andhra Pradesh Ordinance No. 24 
1984 and Act 3 of 1985 which have 
n set out inextenso inthe judgment 
Reddy, J. 


32. Weare not to be understood 
laying down that whenever the age of 


erannuation or Government employ- | 


or of employees of local authorities 
. is enhanced the benefit of such enh- 
ement should be extended not merely 
persons in service on the date on 
ich the change is effected but also to 
sons who have already retired from 
vice prior to that date. It is now 
ll established by decisions of this 
urt that the Government has full 
wer to effect a change in the age of 
Nerannuation of its employees on 
evant consideration . If in the exercise 
such power the age of superannuation 
enhanced purely by way of implement- 
on of a policy decision taken by the 
yvernment, such alteration can legally 
brought about with prospective effect 
ym the date of the commencement of the 
eration of the Ordinance, Act or Rule 
dno question of violation of Art. 
or 16 of the Constitution will arise 
srely because the benefit of the change 
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is not extended to employees who have 
already retired from service. In these 
cases now before us our conclusion is 
rested entirely on the finding arrived at 
by us after a consideration of the factual 
background and legislative history of 
the impugned Ordinance and Act that 
the underlying purpose and object behi- 
nd the relevant provisions of the Ordin- 
ance and the Act was to set right and 


, nullify a wrong or injustice that had 


been done to the employees by the 
abrupt reduction of the age of 
superannuation from 58 years 
to 55 years by Ordinance No. 8 of 
1983 and the Government’s Notificati- 
on issued as per G.O. Ms. No. 36, 
dated 8th February, 1983 which preceded 
it. All that we are holding is that in the 
concext of these telling facts and circum- 
stances which conclusively show that the 
object and purpose of the Legislation 
been done, there is no rational or reason- 
able nexus or basis for seperately classif- 
ying the employees who had retired from 
service prior to the date of commencem- 
ent of Ordinance No. 23 of 1984, who 
are the persons most affected by the 
wrong——— by denying to them the ben- 
efit of the rectification ofthe injustice. 
It is solely on this ground that we are 
allowing these writ petitions and grant- 
ing the reliefs pecified in the judgment 
of Reddy, J. 


Order aceordingly, 
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OBSERVATION 


(A) Selection— Competitive examination—Written test and viva-voce—28 per 
ent marks prescribed for viva-voce— Weight to be given to the viva.voce test as aga- 
ost the written examination, must vary from serv.ce to service according to the requir- 
ment of the service — Prescribing of 28 per cent of marks for viva-voce not arbitrary 
mn’ ground that seme exceeded 12 per cent of total marks taken into account 
or selection—Constitution of India, Arts. 14, 16 and 309—Haryana Excise and Tax- 

ation Inspectorate (State Service, Class III) Rules (1969), Appendix D. 

—(B) Selection—Competitive examination—Large number of candidates were 
called for interviews by itself does not vitiate the selection— Constitution of India, 
Arts, 14 and 19. 


OBSERVED BY 


Prem Chand Jain,C.J., Sukhdev Kang 
and IS. Tiwana 


Hon’ble Judges, P. & H. High Court 
IN 


Civil Writ Petn, No, 833 of 1986, decided on 17-7-1986 between Joginder Singh 
Petitioner v- State of Haryana and others, Respondent-s 


TEXT 


Prem Chand Jain, C.J.:—This jud- 
zment of ours would dispose of this and 
the connected C.P.W No. 554 of 1986 
Virender Singh v. State of Haryana 
and others) as common questions of law 
and fact arise in both these petitions. 

2. In order to appreciate the con- 
‘roversy, certain salient features may be 
10ticed from this petition. 


3 Sometime in July 1982, Subor- 
dinate Service Selection Board (herein- 
after referred to as ‘Board) invited app- 
lications for recruitment to 29 posts of 
Taxation Inspectors. These posts of 
Taxation Inspectors are governed by 


the statutory rules called ‘The Haryana 
Excise and Taxation Inspectorate’ (State 
Service, Class IIL) Rules, 1969 (herein- 


after called ‘the Rules’), Appendix ‘D, 
to the Rules which makes provision rel- 


ating to the subjects and standard of 
the competitive examination of candida- 
tes for the post of Inspectors, is in the 


following terms:— 
‘““1, (1) The examination shall 


comprise four papers and a viva voce, 
(2) The questions papers of Eng- 
lish and General knowledge will be an- 
swered in English, while those of Hindi- 
in Hindi, 
(3) No candidate shall be deemed 
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to have qualified for the viva voce un- 
less he obtains a minimum of 33 per- 
cent marks in each subject and a mini- 
mum of 40 per cent in the aggregate. 
There shall, bowever, be no minimum 
for the viva voce. The total marks of 
the written papers and viva voce will 
determine the rank of the candidate. 

(4) The following will be the sub- 
jects of the examination : 
(1) English 
(2) Hindicin Devnagri 


...e 100 marks 


script) 50 marks 
(3) General knowledge ...100 marks 
(4) Viva Voce ..100 marks 


4. The petitioner appeared in the 
written test and was declared successful 
and called for interview on 14th Dece- 
mber, 1985, at New Delhi. The petiti- 
oner appeared before the Board. It is 
avered in the petition that the petitio- 
ner was interviewed for about | minutes 
and only formal questions like name 
and father’s name were asked. No 
other question of any type was asked. 
On th: conclusion of the interview, in 
the first week of January 1986 the Board 


reccmmended 49 persons for the post of 
Taxation Inspectors. 


5. The petitioner through this pet- 
ition has called in question the validity 
and legality of the selection on the all- 
egations that the marks allocated for 
viva voce are 100 marks which come to 
28.5 per cent; that in view of the judg- 
ment of the Supreme Court in Ashok 
Kumar Yadav v. State of Haryana, 
(195) 4 SCC 417, providing of 28.5 
per cent marks for viva voce ison the 
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higher side and the selection of the 
Taxation Inspectors is bad in law, that 
in spite of the direction issued by the 
Supreme Court in Ashok Kumar Yada- 
v’s case (supra) that the marks allocat- 
ed for viva voce test shall not exceed 
122 per cent of the total marks taken 
into account for the purpose of select- 
ion, the Board has acted improperly 
and committed patent illegality in 
keeping viva voce marks at 28.5 per 
cent, that the higher percentage of 
marks has been kept by the Board with 
a view to absorb the kith and kind of 
the members, that in Ashok Kumar 
has held that the number of candidates 
called shall not be more than thrice 
the number of vacancies, but in 
the instant case there were only 29 
vacancies and the Board called 494— 
eandidates for interview which was 
about 16 times of the vacancies, and 
that candidates were interviewed for 
only one or two minutes with the result 
that it was not possible for the Mem- 
bers to judge the suitability of the can- 
didates in such a short time On the 
basis of the actions, the action of the 
Board has been challenged being arbit- 
rary and violative of the judgment of 
the Supreme Court in Ashok Kumar 
Yaday’s case (supra) and of Arts. 14 
and 16 of the Constitution. 


6. The petition came up for mot- 
ion hearing on 20th, February, 1986, 
when the Bench issued notice of motion. 
In response to the notice, Shri L. M. 
Mehta, Excise and Taxation Commiss- 
ioner, respondent No. 2, has filed a det- 
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iled written statement in which the 
laterial allegations made in the petiti- 
n have been controverted inter alia on 
he grounds that respondent No 2 had 
ent a revised demand to respondent 
Yo.3 on 4th July, 1985 for 79 candidat- 
s of different categories, which included 
1¢ earlier demand for 29 candidates, 
hat the Board had recommended 49 
andidates in the month of January 
986, that the observations of the Sup- 
eme Court in Ashok Kumar Yadav’s 
ase (1986) Lab IC 1417) (supra) are 
elevant for the purpose of competitive 
Xamination in the case of selection 
9 the Haryana Civil Service (Executive 
ench) and other allied services and the 
ame cannot, ipso facto, be made appli- 
able in the case of selection. to the 
ost of Taxation Inspectors, that no 
xaggerated weight bas been given to 
he viva voce test in the case of selected 
andidates with proven or obvious obli- 
al motives and, therefore, the select- 
on iS not tainted with any illegality 
yhatsoever, that respondent No. 2 had 
ent arevised requisition for 79 posts 
nd if large number of candidates 
re called for interview, that fact by 
tself does not vitiate the selection and 
hat the selection made by the Board 


§ in accordance with the rules and the 
idvertisement made. 


7. After the filing of the written 
tatement, the matter finally came up 
or hearing before the Bench on 12th 
Yiarch, 1986, when the following order 
vas passed: — 

“In this petition under Art. 226 of 
he Constitution, the selection of the 
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Taxation Inspectors by the Subordinate 
Services selection Board Haryana has 
been challenged on the ground that out 
of the total marks of 350 for written 
and viva voce test, 100 marks were all- 
otted to the latter which clothed the said 
Board with arbitrary powers. Support 
for this plea was sought from a rceent 
decision of the Supreme Court in Ashok 
Kumar Yadav v. State of Haryana 
(1985) 2 Serv LJ 482. 

The petition has been opposed by 
the State as well as by the persons who 
have been selected Mr. Kuldip Singh, 
the learned counsel for some of the 
selected persons has brought to our 
notice a recent iudgment of the Divis- 
ion Bench of this Court in Civil Writ 
Petition No. 4777 of 1985 (Sukhdev 
Singh Nirwan v. The State of Punjab) 
decided on February. 2], 1986 wherein 
the attack sought to be made on the 
ground that 35 per cent marks were 
allotted for interview, turned down. 
From the per:isal of this judgment we 
find that the rule laid down by the Sup- 
reme Court in Ashok Kumar Yadav’s 
case (supra) was not taken of notice by 
the Bench. In rhe case of fresh eotra- 
nts to the service through competition, 
the Supreme Court had directed that 


marks for viva voce test shall not exc- 
eed more than 12.2 per cent for the gen- 


eral category and 25 per cent in the case 
of ex service officers. The competiti- 
ors in the present case were the first 
entrants to the service and in our view 
28%marks for the interview were highly 
excessive und clothed the Board with 
arbitray power. Even if in a given 
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case, the candidate who was ahead by 
50 marks than the other candidate, the 
Board by allotiing 80 marks to the lat- 
ter and 20 marks to the former could 
select the person who was far below the 
other person in the written test. It was 
exactly such like arbitrary power of 
selection with the Board which was sou- 
ght to be avoided by the Supreme Court 
in Ashok Kumar Yadav’s case (supra) 
We are, therefore, of the view that the 
Division Bench decision in Sukhdev 
Singh’s case (supaa) needs reconsidera- 
tion by alarger Bench This case may 
be put up before the learned Chief Jus- 
tice for referring the matter to a larger 
Bench” 

8. Thisis how we are seized of 


the matter. 
9 The first contention raised by 


Mr. Malik, learned counsel for the peti- 
tioner, was that in comparison to the 
marks allocated to the written exami- 
nation, the proportion of the marks 
allocated to the viva voce test was quite 
high and that introduced an irredeema- 
ble element of arbitrariness in the selec- 
tion process so asto offend Arts 14 
and 16 of the Constitution. In support 
of his contention, the learned counsel 
placed reliance on the judgment of the 
Supreme Court in Ashok Kumar 
Yadav’s case (supra). Iii other words, 
the previse contention of the learned 
counsel for the petitioners was that in 
Ashok Kumar Yadav’s case (1986 Lab 
IC 1417) (supra) it has authoritatively 
been held that where the competitive 
examinetion consists of a written exami- 
nation followed by a viva voce test, the 
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marks allocated for the viva voce test 
shall not exceed 12.2 per cent of the 
total marks taken into account for the 
purpose of selection and as the viva 
voce marks in the instant case exceed 
12.2 per cent of the total marks, the 
selection made by the Board being con- 
trary to the decision of the Supreme 
Court in Ashok Kumar Yadav’s case 
(supra) is illegal, arbitrary and offends 
Arts. 14and 16 of the Constitution. 
On the other hand, the learned Advo- 
cate-General. Haryana, and Shri Kuldip 
Singh, Senior Advocate, submitted that 
the judgment in Ashok Kumar Yadav’s 
case (supra) is not being properly read 
by ihe learned counsel for the petitio- 
ners, aS no such rule has been laid down 
by Supreme Court that in the case of 
each and every selection the marks allo- 
cated for the viva voce test shall not 
exceed 12.2 per cent of the total marks 
taken into account for the purpose of 
selection. According to the learned 
counsel, it would be in each case that 
determination shall have to be made by 
the Court as to what should be the per- 
centage of marks for interview. 


10. On the contention of the lear- 
ned counsel for the parties what has to 
be first found out is—whether the 
Supreme Court in Ashok Kumar 
Yadav’s case (supra) has ruled that in 
every service where examinatioa consists 
of a written examination followed by 
a viva voce test, the marks for viva voce 
shall in no case exceed 12.2 per cent of 
the total marks taken into account for the 
purpose of selection. In order to find out 
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correct answer, it would be approp- 


iate to makea detailed reference to 
the judgment in Ashok Kumar Yadav’s 


case (1986 Lab IC 1417) (supra). 

11. “The facts of that case were 
that sometime in October 1980 the 
Haryana Public Service Commission in 
jited applications for recruitment to 
51 posts in Haryana Civil Service (Ex- 
cutive) and other Allied Services The 
procedure for recruitment was governed 
by the Punjab Civil Service (Executive 
Bench) Rules, 1930, as applicable to 
the State of Haryana. Rule9(1) of 
those provided that a competitive ex- 
amination shall be held at any place 
in Haryana in each year in or about 
the month of January for the purpose 
of selection by competition of as many 
~andidates for the Haryana Civil Ser- 
vice (Executive) and other Allied Ser- 
vice as the Governor of Haryana may 
determine and such competitive examin- 
ation shaJl be held in accordance with 
the regulation contained in Appendix- 
lto the Rules. 10 laid down the 
conditions for eligibility to appear at 
the competive examination  Regulat- 
ion Lin Appendix I provided that the 


competitive examination shall include 
compulsory and optional subjects 


and every candidate shal] take all 
the compulsory subjects and not more 
than three of the optional subjects, pro- 
vided that ex-servicemen shall not be 
required to appear in the optional sub- 
jects English Essay, Hindi, Hindi, Essay 
and General knowledge carrying in the 


aggregate 403 marks and there was 
also viva voce examination which was 
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compulsory and each carried 100 marks. 


In response to the advertisement issued 
by the Haryana Public Service Commi- 


ssion about 6000 candidates applied 
for recruitment and appeared in the 
written examination held by the Com- 
mission. Out of about 6000 candidates 
who appeared in the written examinat- 
ion, over 1300 obtained more than 45 
per cent marks and thus qualified for 
being called for interview for the viva 
voce examination. The Commission in- 
vited all the 1300 and more candidates 
who qualified for the viva voce test, 
for interview. It seems that though or- 
iginally applications were invited for 
recruitment to 61 posts, the number of 
vacancies rose during the time taken 
up in the written examination and the 
viva voce test and ultimately 119 posts 
became available for being filled and 


on the basis of the total marks obtained 
in the written examination as well as 


viva voce test 119 candidates were sele- 
cted and recommended by the Commis- 
sion to the State Government. It seems 
that there were some candidates who 
had obtained very high marks at the 
written examination but owing to rat- 
her poor marks obtained by them in 
the viva voce test, they could not come 
within the first 119 candidates and they 
were consequently not selected They 
were aggrieved by the selection made 
by the Commission and some out of 
them challenged the validity of the sele- 
ction by filing a writ petition in this 
Court on several, grounds. One of the 
points raised in that case was that in 


comparison to the marks allocated to 
the written examination, the proportion 
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of the marks allocated to the viva voce 
test was excessiveiy high and that in 
troduced an irredeemable element of 
arbitrariness in the sejection process 
so as to offend Art. 14 and 16 of the 
constitution. While dealing with this 
question, Bhagwati, J. (as his Lord- 
ship then was) now Chief Justice, first 
made reference to certain observations 
made in the judgment of the Supreme 
Court in Lila Dhar v. State of Rajas- 
than, AIR 1981 SC 1777 thus : 

“23. This Court speaking through 
Chinnappa Reddy, J. pointed out in 
Lila Dhar v. State of Rajasthan that 
the object of any process of selection 
for entry into public service is to secure 
the best and the most suitable person 
for the job, avoiding patronage and 
favouritism. Selection based on merit, 
tested impartially and objectively, 
is the essential foundation of any 
useful and_ efficient public service. 
So open competitive examination has 
come to be accepted almost universally 
as the gateway to public services. But 
the question is how should the compet- 
itive examination be devised? The 
competitive examination may be based 
exclusively On written examination or 
it may be based exclusively on oral inte- 
Tview orit may beamixture of both 
Itis eatirely for the Government to 
decide what kind of competitive exam- 
ination would be appropriate in a given 
case. To quote the words of Chin- 
nappa Reddy, J. “In the very nature 
of things it would not be within the 
purview or even the competence of the 
Court and the Court would not venture 
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into such exclusive thickets to discover 
ways out, when the matters are more 
appropriately left’ to the wisdom of the 
experts. It is not for the Court to lay 
down whether interview test should be 
held at all or how many marks must be 
minimal so as to avoid charges of arbit- 
rariness, but not necessarily always 
There may be posts and appointments 
where the only proper method of select- 
ion may be by viva voce test. Even in 
the case of admission to higher degree 
courses, it may sometimes be necessary 
to allowa fairly high percentage of 
marks for the viva voce test. That is 
why rigid rules cannot be laid down in 
these matters by Courts. The expert 
bodies are generally the best judges 
The Government aided by experts in the 
field may appropriately decide to have 
a written examination followed bya 
viva voce test.” 


Thereafter reference has been made 
to the book Public Personnel Administ- 
ration by Glenn Stah] and also the 
judgment of the Supreme Court in Ajay 
Hasia v. Khalid Mujib, AIR 1981 SC 
487 for the purpose of elucidating the 
advantages and disadvantages of a viva 
voce test. Thereafter the learned Judge 
proceeded to consider whether the all 
ocation of as high a percentage of 
marks as 30. 3 percent in the case of 
ex-Service officers and 222 percent in 
the case of other candidates for the viva 
voce rest renders the selection process 
arbitrary. Again, while considering 
this aspect, reference was made to the 
Kothari Committee Report and _ also 
the fact that on the basis of that report 
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the percentage of marks allocated to the 
viva voce test in the competitive exam- 
inatinn for the Indian Administrative 
Service and other Allied Services was 
brought down still further to 12.2 per 
cent. In the light of this discussion, it 
was ultimately found that the allocat- 
ion of 22.2 per cent of the total marks 
for the viva voce test infected the selec- 
tion process with the vice of arbitrarin- 


2SS. 
12. After arriving at the aforesaid 


finding, the next question that was 
posted for consideration was-as_ to 
what should the proper perceatage of 
marks to be allocated for the viva voce 
test in both these casei. e.in case of 
2x-service Officers and incase of other 
candidates. Taking into consideration 
he percentage adopted by the Union 
Public Service Commission incase of 
selections to the Indian Administrative 
Service and other Allied Services, a 
Jirection was issued that hereafter in 
sase of selections to be made to the 
Haryana Civil Services (Executive Bran- 
ch) and other Allied Services, where the 
competitive examination consists of a 
written examination followed by a viva 
voce test, the marks allocated for the 
viva voce test shall not exceed 12.2 per 
cent of the total marks taken into acco- 
unt for the purpose of selection. It was 
further suggested that this percentage 
should also be adopted by the Public 
Service Commission in other States be- 
cause itis desirable that there should 
be uniformity in the selection process 
througbout the country and_ the 
practice followed by the Union Public 
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Service Commission should be taken as 
a guide for the State Public Service 
Commisson to adopt and follow. The 
percentage of marks allocated for the 
viva voce test in case of ex-service offic- 
ers was kept at 25 per cent. 

13. Now, as I look at the judgm- 
ent of the Supreme Court in Ashok 
Kumar Yadav’s case (1986 Lab IC 1417) 
(supra) I find that the determination of 
the percentage of marks for a viva voce 
test at 12.2 per cent relates only to the 
Haryana Civil Services (Executive 
Branch) and other Allied Service and 
that percentage for viva voce test can- 
not apply to the percentage of the viva 
voce test in the instant case. Reference 
to other allied Services’ in the judgment 
means those services for which the exa- 
mination was held by the Commission 
on the basis of the Punjab Civil Service 
(Executive Branch) Rules, 1930; I do 
not agree with Mr. Malik, Jearned 
counsel for the petitioners, that by using 
the words, other Allied Services” their 
Lordships of the Supreme Court were 
intending to lay down the percentage 
of viva voce test with regard to all Ser- 
vices in the State. In para 25 of Ashok 
Kumar Yadav’s case (supra) Bhagwati, 


J (now the learned Chief Justice) speak- 
ing for th Court, has observed thus: 


There cannot be any hard and fast 


rule regarding the precise weight be 
given to viva voce test as against the 


written examination. It must vary from 
setvice to service according to the 
requirement of the service, the mini- 
mum qualification prescribed, the age 
group from which the selection is to be 
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made, the body to which the task of 
holding the viva voce test is proposed 
to be entrusted and a host of other fac- 
tors. It is essentially a matter for deter- 
mination by experts. The Court does 
rot possess the necessary equipment 
and it would not be right for the Court 
to pronounce upon it, unless to use the 
words of Chinnappa Reddy, J.in Lila 
Dhar’s case ‘“‘exaggerated weight has 
been given with proven or obvious 
oblique motives.” 

From the aforesaid observations 
our view finds full support that the per: 
centage of marks determined for viva 
voce test was only for the examination 
held by the Commission on the basis of 
the Punjab Civil Service (Executive 
Branch) Rules, 1930; otherwise the afor- 
esaid observations would become mean- 
ingless. To emphasize on the basis of 
the aforesaid observations, the weight to 
be given to the viva voce test as against 
the written examination, must vary from 
service to service according to the 
requirement of the service, the minimum 
qualification prescribed, the age group 
from which the selection is to be made, 
the bojy to which the task of holding 
the viva voce test is proposed to be 
entrused and a host of other factors. 

14. Moreover, if the contention 
of the learned counsel for the petition- 
ers is accepted to be correct, then a for- 
tiori it would have to be held that the 
view enunciated by the Supreme Court 
in Lila Dhar’s case (AIR 1981 SC 1777) 
(Supra) is not correct. In that case, 
the service in question was Rajsthan 
Judicial Service In pursuant to the 
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Rules of that Service, competitive 
examination for recruitment of Munsifs 
was held. The Competitive examination 
consisted of a written examination with 
two papers in Law carrying 100 masks 
each and two papers one in Hindi and 
the other in English each carrying 50 
marks and a viva voce examination carr- 
ying 100 marks. After the declaration 
of the result of the competitive exami- 
nation, a writ petition was filed by an 
unsuccessful candidate who had obtain- 
ed a total of 189 marks, 159 in the writ- 
ten test and 30 in the viva voce, and 
one of the points raised in that writ 
petition was that the entire selection 
was vitiated by the allocation of 25 
per cent of the total marks for the viva 
voce examination. The learned Judges 
dealt with that point in depth on the 
basis of the judicial decisions, the report 
of the Kothari committee and the book 
by Glenn Stahi on Public Personnel 
Administration’ and found that the 
marks allocated for interview were not 
excessive. Now this decision in Lila 
Dhar’s case (supra) has _ neither 
been distinguished nor dissented from. 
If the percentage for all Services has to 
be taken at 12 2 per cent, as was sought 
to be urged in the light of Ashok Kumar 
Yadav’s case (1986 Lab IC 1417) (supra)- 
then certainly the view enuncia- 
ted in Lila Dhar’s case (supra) had 
to be overruled, but this was not 
done; rather quotations from that 
to be urged in the light of Ashok 
Kumar Yadav’s case (1986 Lab-IC 1417) 
(supra), then certainly the view enunci- 
ated in Lila Dher’s case (supra) had to 
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er ruled, but this was not done; 
her quotation from that judg- 
nt. have approvingly been quoted 
das earlier observed in para 25 of 
s report it has clearly been held that 
hard and fast rule can_ be laid down 
d that the precise weight to be given 
the viva voce test as against the wri- 
n examination must vary from service 
service. At this stage, I may advert 
the unreported decision of this Court 
Civil Writ Petition No. 4777 of 1985 
ukhdev Singh Nirman v The State of 
njab) decided on February 21, 1986, 
»correctness of which was doubted 
the Bench while making the present 
erence. It may Straightway be obser- 
i that an argument about allotting 35 
*cent marks for interview was casu- 
y raised and the same was disposed 
without much discussion. Hence that 
|igment has to be confined only to the 
ts of that case and cannot be taken 
a precedent on the point raised 
ore us 


15. In view of the aforesaid discu- 
on, the only conclusion that can be 
eved at is that on the basis of the de- 
ion in Ashok Kumar Yadav’s case 
pra) it cannot be held that with reg- 
i to each and every Service including 
» posts of Taxation Inspectors in the 
ite of Haryana where both written 
d viva voce examination is prescribed 
ly 12.2 per cent marks had to be assi- 
ed for the viva voce test. 


16. This brings us to the next que- 
on whether the marks allocated for 
fa voce which cameto 28.5 per cent 
» on the higher side ? What had been 
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argued by Mr. Malik, learned connsel 
for the petitioners, was that in compa- 
rison to the marks allocated to the 
written examination, the proportion of 
the marks allocated to the viva voce 
test was excessively high and that intro- 


duced an irredeemable element of arbi- 
trarinees in the selection process 


17. We have heard the learned 
counsel for the parties and find that in 
the intstant case the petitioners have 
not supplird any material nor have fur- 
nished any data in support of this plea. 
As would be evident from the tenor of 
the petition, the whole case of the peti- 
tioners is based mainly on the plea that — 
in Ashok Kumar Yadav’s case (1986 
Lab IC 1417) (supra), a direction had 
been given by the Supreme Court to 
keep the perecentage of viva voce marks 
at 12.2; but in spite of that directiona 
highe: percentage at 28.5 has been kept, 
with a view to accommodate those can- 
didates in whom the Board members 
were interested. On this aspect, we 
have already held that Ashok Kumar 
Yadav’s case (1986 Lab 1417) cannot 


be read to mean that percentage of 
viva voce marks indicated therein is to 


apply to all the services in the State of 
Haryana. That being so, it was incum- 
bent upon the petitioners to indepen- 
dentily show that for the service in que- 
stion providing of 285% marks for viva 
voce test was excessive. Open compe- 
titive examination has come to be acce- 


pted almost universally as the gateway 
to public service. As to how should 


the competitive eaxmination be devised 
Bhagwati J. (now the learned Chief Jus- 
tice) in Ashok Kumar Yadav’s case 
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(supra) has analysed the matter thus :— 


“The competitive examination may 
be based exclusively on written examin- 
ation or it may be based exclusively on 
oral interview or it may be a mixture of 
both. It is entirely for the Government 
to decide what kind of competitive 
examination would be appropriate ina 
given case. To quote the words of 
Chinnappa Reddy, J. ‘‘In the very nat- 
ure of things it would not be within the 
province or even the competence of the 
Court and the Court would not venture 
into such exclusive thickets to discover 
ways out when the matters are more 
appropritely left” to the wisdom of the 
experts. Itis not for the Court to lay 
down whether interview test should be 
held at all or how many marks should 
be allowed for the interview test. 
Of course the marks must. be 
minimal so as to avcid charges of 
arbitrariness, but not necessarily always. 
There may be posts and appointments 
where the only proper method of 
selection may be by a viva voce test. 
Even in the case of admission to higher 
degree courses, it may sometimes be 
necessary to allow a fairly high percen- 
tage of marks for the viva voce test 
down in these matters by Courts. The 
expert bodies are generally the best 
judges The Government aided by 
experts in the field may appropriately 
decide to have a written examination 


followed by a viva voce test.” 


It has already been noticed earlier 
that there cannot be any hard and fast 
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rule regarding the precise weight to be 
given to the viva voce test as against the 
written examination It must vary from 


service to service according to the 
requirements of the service, the mini- 


mum qualification prescribed; the age 
group from which the selection is to be 
made, the body to which the task of 
holding the viva voce testis proposed 
to be entrusted and a host of other 


factors. As earlier observed, the petiti- 
oners have not placed any material on 


the record to faciltarte the recordaing of 
a finding in their favour. On the basis 
of conjectures, itis not only difficult, 
but would also be improper to strike 
down the marks allocated for viva voce 
test by holding that they are excessive. 
Consequently, the contention of the 
learned counse) is negatived. 

18. It was lastly contented by Mr. 
Malik thatin Ashok Kumar Yadav’s 
case (1989) Lab JC 1417) (supra), it has 
been ruled that where there is a compo- 
site test consisting of a written examin- 
ation followed by viva voce test, the 
number of candidates to be called for in- 
ter-view in order of the marks obtained in - 
the written examination, should not 
exceed twice or at the highest thrive the 
number of vacancies to be filled, that 
in the instant case there were only 29 
vacancies and the Board called for 
interview 494 candidates, which came 
to 19 times’ of the vacancies to be filled 
and that the selection being contrary to 
the direction of the Supreme Court was 
liable to be quashed. 

19. On giving our thoughtful 
consideration to the entire matter, in 
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e circumstances of the case, we find 
O merit in this contention of the 
arned counsel. In the petition, it is 
ated that the candidates were called 
yr 29 vacancies. In the written statem- 
it, it has been averred that respondent 
o. 2 had sent a revised demand to res- 
ondent No. 3 on 4th July, 1985 for 79 
indidates of different categories, that 
sainst this demand the Board had 
commended 49 candidates. in the 
onth of January, 1986, that a large 
imber of candidates were called for 
terview and that fact by itself does not 
tiate the selection. There can be no 
insaying that if the origina] demand 
kept in view then the number of candi- 
tes called for interview comes to 16 
nes and if the revised demand ts kept 
view than it comes to 6 times. Be that 
it may, the fact remains that the 
imber of candidates called for inter- 
>w was much bigher then the standard 
id in Ashok kumar Yadav’s case (sup- 
) In this view of the matter, the ques- 
n that arises for determination is 
ether this fact alone should invalidate 
e entire selection made by the Board. 
similar situation had arisen in Ashok 
ymar Yadav’s case (1986) Lab IC 1417), 
ere candidates representing more 
in 20 times the number of available 
sancies were called for interuiew. 
it after going into the merits of 
> case, it was observed that suspicion 
one’s mind that some element of 
pitrariness might have entered the 
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assessment in the viva voce examination 
cannot take the place of proof and a 
selection cannot be struck down on 
the ground that the evaluation of 
the marks of the candidates in 
the viva voce examination might be 
arbitrary. In view of this finding. the 
selection was not struck down irrespe- 
Ctive of the fact that a firm findiag was 
recorded that calling of such a high 
number was not’ the right course to 
follow. Therefore, the petitioner in 
the instant case had positively to prove 
that the marking done by the Board was 
plainly and indubitable arbitary or aff- 
ecied by obligue motives. It is only if 
the assessment is petently arbitrary or 
the risk of arbitrarinese is so high that 
a reasonable person would regard arb- 
itariness as inevitable, that the asse- 
ssment of marks at the viva voce test 
may be regarded as suffering from the 
vice of arbitrarines.s But again the 
petitioners have miserably failed to 
supply any material or furnish a convin- 
cing date in support of their case. In 
this view of the matter, the contention 
of the learned counsel, as earlier obser- 
ved, merits rejection. 

20. No other point arises for con- 
sideration. 

21. For the reasons recorded ab- 
ove, the writ petitions being without 
any merit, fail and are dismised. In the 
circumstances of the case, we make no 


order as to costs. 
petitions dismissed. 


——_—- - ee 
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IT IS THE ESSENCB OF DEMOCRACY 
TO OBBY 
N@ MASTER BUT THE LAW 


bas 
eport No. 11 p. 01 | Ranganath Misra 
Judge 
Supreme Court of India 
OBSERVATION 


Constitution of India, Art. 32, Sch. 2 Part D, Cl. 9(1) (c)—Mandamus—Sitting 
idge of a High Court becoming Chairman of Administrative Tribunal—Retiring as 
igh Court Judge, but continuing as Ch irman—As per terms of service his salary 
as not to exceed Rs 3500/- including his pension—Deduction of Rs. 170/- from the 
lary towards recovery of pension equivalent of gratuty—Sch. 2 part D Cl. 9 (1) (c) 
eld, not applicable— Deduction found to be illegai—Mandamus issued to Central 
overnment directing forthwith payment of amount so recovered along with costs 
f Rs. 3000/- of the writ petition (High Court Judges (Conditions of Service) Act 
8 of 1954), S. 17 (A) (3) (A). (Paras 4, 6) 


OBSERVED BY 


Amarendra Nath Sen and Ranganath Misra 
-Hon’ble Judges Supreme Court of India 


IN 


Writ Petn. No. 1015 decided on 16.9.1985 between Shiveshwar Prasad Sinha, 
stitioner v. Union of India and others, Respondents. 


TEXT 


- ORDER :—The petitioner was a the Government of India in the Minis- 
tting Judge of the Patna High Court try of Home Affairs laid down the terms 
hen he became the Chairman of the and conditions of service of the Chair- 
ndhra Pradesh Administrative Tribunal man and the members of the Andhra 
_ Hyderabad. He attained the age to Pradesh Administrative Tribunal, Anne- 


y on 1-2-80 and ceased to be a Judge of xure B to the counter-affidavit filed in 
le High Court but continued to be the. this Court indicates those terms so for 
hairman of the said Tribunal until as the Chairman is concerned. The 
)-11-81, when on grounds of health, prescription therein was to the following 


> resigned. Under the High Court effect : 
idges (Conditions of Service) Act, 1954 


; amended in 1976, in the petitioner was “{n partial modifications of the 
yund entitled to gratuity of Rs. 18,- terms and conditions of service of the 
56.67 and after adjusting certain Chairman and Members of the Andhra 
vans to be recovered, he was actually Pradesh Administrative Tribunal as 
aid a sum of Rs. 7,302 02 as retirement contained in para 2 ofthis Ministry’s 
atuity, calculated on the basis of S. GWE bec ass dated the 6th July, 1976 the 


JA(3) (i) of the said Act. On 14-12-78 Central Government hereby determine 
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under para 3 (6) of the Andhra Pradesh 
Administrative Tribunal (sic), 1976 the 
following terms and conditions of service 
for the Chairman and Members of the 
Tribunal as from 3rd August 1978 : 


Chairman - The same remuneration 
allowances and conditions of service as 
admissible to a High Court Judge provi- 
ded that on retirement asa Judge, the 
pay plus pension and pension equivalent 
of other retirement benefits, if any, shall 
not exceed Rs. 3,500/-” 


2. On retirement from the High 
Court, the petitioner’s pension was fixed 
at Rs. 1067/- per month and he was to 
be paid, while working as Chairman 
salary on the basis of the difference bet- 
ween Rs. 3,500/- and the pension. the 
petitioner was, however, paid monthly 
salary at the rate of Rs. 2263/- anda 
sum of Rs. 170/- was withheld from the 
salary. The petitioner maintained that 
he was entitled to be paid Rs, 3,500/- 
and, therefore, the difference between 
that sum and the amount fixed as 
pension would be the salary to which 
he would be entitled When no heed 
was paid to his demand, he was obli- 
ged to approach this Court for a 
writ of mandamus or appropriate direc- 
tion. 


3. Two counter. effidavits have 
been filed by the Director of Audits 
and Accounts to justify the claim for 
deduction of Rs 170/- per month on 


the basis of pension equivalent of grat- 
uity. 


Ranganath Misra 

Judge 

Supreme Court of India 

4. At the hearing Mr. Sen appear: 

ing for the respondents has not beer 
able to lay his hands on any statutory 
provision which would authorise suck 
a deduction as pointed out earlier 
The gratuity is payable under S. 17A 
of the High Court Judges (Condition: 
of Service) Act, 1954, as amended by 
Act No. 35 of 1976. It is conceded by 
Mr. Sen that in case the petitione 
was not re-employed after 1-2-80, when 
he retired asa Judge, no recovery was 
to be made from his pension. The 
petitioner continued to be Chairman of 
the Tribunal till he retired on the 
basis of re-employment and re-employ- 
ment was covered by the terms indica- 
ted in annexure B which we have extra- 
cted above. It is conceded by Mr. Sen 
that the re-employment was contractual 
and the terms of the contract indica- 
ted that the petitioner was entitled to a 
salary not exceeding Rs. 3,500/- The 
petitioner has not claimed anything be- 
yond Rs. 3,500/- including the pension 
and according to him after deducting 
the pension of Rs. 1,067/- per month 
he is entitled to the balance sum of Rs. 
2,433/- and out of that the sum of Rs. 
170/- as pension equivalent of grat- 
uity is not deductible every month. 
Mr. Sen drew inspiration for the act- 
ion taken in recovering Rs 170/- per 
month by laying his hands on the pro- 
visions contained in Clause in 9 (1) (c) 
of Part D of Schedule 11 of the Const- 
tiution. That provision relates to the 
Judges of the Supreme Court and the 
particular provision indicate that if a 
Judge of the Supreme Court has 
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een a Judge of the High Court pre- 
iously and before appointment as a 
udge of the Supreme Court if he had 
eceived a retirement gratuity in res- 
yect of previous service, his salary has 
o be reduced by the pension equival- 
nt of gratuity. This is absolutely on 
he basis that the retirement has come 
o anend when the Judge of the High 
Court has become a Judge of the Sup- 
‘eme Court. The provisions therein 


yr the principle underlying the pro- | 


fision can have no application to a 


ase of this type where the Judge has 


‘etired and he undertakes a different 
service on contractual basis 


5, We are satisfied that there is 
ubsolutely no justification for directing 
recovery of the pension equivalent of 
gratuity at the rate of Rs. 179/- per 
month. In fact, this amount appears 
to have been arbitrarily fixed. If the 
Judge had to be subjected to such a 
deduction, the entire gratuity was to 
be taken into account and it could not 
be confined to the sum paid to him as 
gratuity after deduction or adjustment. 
There could be a case where the entire 
gratuity had been adjusted against exis- 
ting dues to be recovered and, there- 
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fore, nothing was paid in cash at the 
time of retirement. In such a case there 
would be no scope to demand any ad- 
justment by way of pension equiva- 
lent of gratuity accepting the man- 
ner in which it has been done here. 
The method adopted will have the effect 
of serving the Judge if the amount of 
gratuity to which he is lawfully and 
legitimately entitled. 


6. We are, therefore, satisfied 
that the action of the respondents was 
without any foundation in law and the 


petitioner has been unnecessarily har- 


assed over such a triffling matter. Sev- 
eral representations made by him went 
unheeded and he was obliged to come 
oefore this Court. We direct the re- 
spondents to forthwith, and at any 
rate not beyond 30 days from today, 
to pay all the dues of the petitioner’ 
(which he has calculated at Rs. 3,740/-) 
without any recovery of pension equiva- 
lent of gratuity. The petitioner shall 
be further entitled to the costs of this 
petition which we assess at Rs. 3,000/-. 
This amount shall also be paid along 
with other dues of the petitioner with- 
in the time indicated above. 


Petition allowed. 
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IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 


sport No. 12 p. 01 D.P. Madoa ] 3 7 
Judge 


Supreme Court of India 
OBSERVATION 


(A) Disciplinary Action—Central Industrial Security Force Act (50 of 1968), 
22—Central Industrial Security Force Rules (1969), Rs. 37 (b)—Dispensation of 
quiry— Members of unit resorting to large scale abstention from duty and parade— 
so, disobeying orders of superiors and abusing them in filthy language —Dispensa- 
yn with enquiry--Proper. (Constitution of India, Art. 311 (2)) 


(B) Disciplinary Action—-Central Industrial Security Force Act (50 of 1968), 
22—Central Industrial Security Force Rules (1969), R. 35 (b) — Dispensation of enqu- 
y—Delinquent members of unit holding clandestine meetings in collaboration with 
rtain dismissed members and deciding that efforts be made to restart agitation on 
de scale in all units of Southera Zone for forming Association—Dismissals in ques- 


yn made to prevent possible recurrence of near mutiny units posted in Southern 
one—Orders of dismissal expressly stating that witnesses were being threatened and 
timidated from coming forward to give evidence and charge-sheets could not be 
rved in spite of efforts to serve charge-sheets —Dispensation of enquiry was proper. 

‘onstitution of India, Art 311 (21)). (Paras 5,6) 


(C) Appointing and dismissal authorities—Appointment by Inspector General 
’ Police—Dismissal by Commandant—It is not dismissal by authority subordinate to 
ypointing authority—Constitution of India, Art. 311(1)-Central Industrial Security 
orce Act (1968), S.22-Central Industrial Security Force Rules (1969), R. 3— (Para 8) 


OBSERVED BY 
A P. Sen and D. P. Madon 
Hon’ble Judges Supreme Court of India 
IN 


Transferred Cases Nos. 2 to 7 of 1983 decided on 31-10-1985 between A. K. Sen, 
fc. etc Petitioners vy. Union of India and another, etc. etc., Respondents. 


TEXT 
Madon J. :— Six security guards read with Clause (b) of the second pro- 
elonging to the Cental Industrial Secur- viso to Article 311 (2) of the Constitu- 
ty Force (hereinafter referred to as “the tion, These provisions authorize a disci- 
force’’) were dismissed from service by plinary authority to dispense with a dis- 
lispensing with the disciplinary inquiry ciplinary inquiry where it is satisfied, for 
inder Clause (b) of Rule 37 of the Centr- some reason to be recorded in writing, 


1] Industrial Security Force Rules, 1969, that it is not reasonably practicable to 
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hold the inquiry. The dismissed security 
guards filed writ petitions under Art. 
226 of the Constitution in the Kerala 
High Court challenging their dismissal. 
These petitions were transferred to this 
Court under Art. 139A (L) of the Cons- 
titution as a number of other matters 


involving the interpretation of the second 


proviso to Art. 311 (2) were pending in 
this Court. These other matters were 
disposed of by a Constitution Bench of 
this Court by a common judgment, 
namely, Union of India yv. Tulsiram 
Patel (1985) 3 SCC 398. 


2. The question which falls for 


determination in these Transferred Cases 


is whether it was not reasonably practi- 


cable to hold a disciplinary inquiry agai- 


nst the petitioners. In Tulsiram Patel’s 


Case this Court has in great detail consi- 


dered the scope and applicability of 
Clause (b) of the second proviso to Art. 
311 (2) and has given illustrative cases 
where a disciplinary inqui'y can be said 
to be not reasonably practicable It is in 
the light of what was held in the major- 
ity judgment in that case that the pres- 
ent cases before us fall to be decided. 


3. Some of the matters before the 
Court in Tulsiram Patel case (AIR 1985 
SC 1416) related to the Force, and the 


nature, functions and duties of the mem- 


bers of the Force have been set out and 
discussed in that judgment and need not 
be repeated here. Suffice it to say that 
the Force has been constituted under 
the Central Industria] Security Force 
Act, 1968, for the better protection and 
security of industrial undertakings owned 
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by the Government and of industri: 
undertakings and installations attache 
thereto or undertakings in the public sé 
tor which may request for such protec 
tion and security. It isan armed Fore 
and as shown by the various provision 
of the said Act, the maintenance of dis 
cipline in the Force is of vital impor 
tance. In March 1979 the members o 
the unit of the Force stationed at Boka 
ro Steel Plant at Bokaro in the State o 
Bihar formed an All-India Associatio 


_and began to agitate for its recognitiol 


as also for grant of several demands 
from May 1979 onwards the agitatio: 


-assumed a serious form resulting in th 


total break-down of discipline, and ins 
ubordination ran rampant. There wa 
large-scale atstention from duty an 
parade, orders of superior officers wer 
disobeyed and flouted, and superio 
officer were abused in filthy and obscen 
language. There were dharnas an 
gheraos of superior officers. Procession 
were taken out in which slogan: 
both defiant and throwing out 

challenge to the authorities were shou 
ted. The situation at Bokaro ultimatel 
became so grave that the army had t 
be called out to disarm the unit poste 
there and this could only be achieved aft 
a pitched armed battle which lasted fo 
three hours between the armed agitator 
and the army resulting in twenty-tw: 
deaths, among them of an army majo 
and two other army personnel. Severe 
members of the Force of the Bokar. 
Unit were dismissed in the same wa 
as the petitioners before us. Their case 
fell to be decided in Tulsiram Patel’s Ca 
and on a consideration of the detaile 
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materials placed before the Court in 


those cses, their orders of dismissal were: 


upheld. Apart from calling out the 
army, similar occurrences took place at 
Hoshangadad in the State of Madhya 
Pradesh. The dismissal of a security 
guard posted at Hoshangabad in similar 
circumstances was also upheld by the 
Constitution Bench in Tulsiram patel 
case. In all those cases the Constitution 
Bench held that ‘no person with any 
reason or sense of responsiblity can say 
that in such a situation the holding of 


ery, 
an inquiry was reasonably practicable’. — 


4. The situation in the southern 
zone was very similar. Ultimately, 
four security guards belonging to the 
Unit of the Force posted at Thumba in 
the Trivandrum Division who are petiti- 


oners in Transferred Cases Nos. 4 to. 


7 of 1983 and two security guards beloa- 
ging to the unit posted at Eloor, Alwaye, 
being the petitioners in Transferred 
Cases Nos. 2 to 3 of 1283, were dismis- 
sed in the manner aforesaid. The 
materials on the record show that the 
acts of misconduct charged against the 
petitioners in Transferred Case Nos. 4 
to 7 of 1983 were the same as were 
before the Court in Tulsiram patel’s case 
(AIR 1985 SC 1416) and the situation 
which prevailed was very similar. 


5. So far as Transferred Cases Nos. 
2 and 3 of 1983 are concerned, the mate- 
rials on the record show that at Eloor 
also the situation was the same but ulti- 
mately returned to normal in June 1980. 
However, efforts were made in October 
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1980 to revive the agitation and clades- 
tine meetings were held at village Kula- 
thur, Trivandrum, on October 6 and 7,. 
1980, in which it was decided that efforts 
should be made to restart the agitation 
Ona wide scale in all the units of the 
southern zone. These meetings were held 
by the petitioners in Transferred Cases 
Nos. 2 and 3 of 1983 in collaboration 
with some of the dismissed members of 
the Force. In order to prevent the 
possible reoccurrence of a near mutiny 
by the enits posted in the southern zone, 
swift and deterrent action was necessary 
and required and these two petitioners 
were dismissed. The result was that the 
agitation did not start again in the 
southern zone. 


6. All the impugned oiders of 
dismissal before us expressly state that 
the witnesses were being threatened 
and intimidated from coming forward 
to give evidence and that attempts were 
made to serve the charge-sheets but 
that the charge-sheets could not be 
served. In these circumstances, we can 
only repeat what was said by the 
Constitution Bench in Tulsiran Patel’s 
case (AIR 1985 SC 1416) that no person 
with any reason or sense of responsi- 
bility can say that in sucha situation 
the holding of an inquiry was reason- 
ably practicable. Several of the petiti- 
oners before us went in departmental 
appeal and those appeals were also re- 


jected and, in our opinion, rightly 


rejected. 
7. An additional point has been 
raised in Transferred Cases Nos. 2 and 
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3 of 1983 that the orders of dismissal 
were passed by an authority, subordi- 
nate to the authority by which the said 
petitioners were appointed and, there 
fore, the provisions or Clause (1) of 
Article 311 of the Constitution were 
violated. The petitioner in Transferred 
Case No. 2 of 1983 was appointed on 
August 8, 1972, and the petitioner in 
Transferred Case No 3o0f 1983 was 
appointed on December 30, 1974, by 
the Assistant Inspector-General. In 
both these cases the orders of dismis- 
sal were passed by the Commandant of 
their unit. It was submitted that the 
very designation showed that the Com- 
- mandant was subordinate to the Assis- 
tant Inspector-General. The composi- 
tion of the Force is set outin Rule 3 
of the Central Industrial Security Force 
Rules, 1969, Rule 3 as it stood gave 
the rankings as (1) Inspector-General, 
(2) Deputy Inspector-General, (3) Com- 
mandant (Chief Security Officer). The 
Assistant Inspector-General did not 
feature in the said Rule. This post was 
obviously created some time before 
August 30, 1972, on which date the 
petitioner in Transferred Case No. 2 
was appointed. These petitioner have 
not produced any material to show 
when and how this post was created 
or what was the ranking given to the 
Assistant Inspector-General vis-a-vis the 
Commandant at that time. However, 
at the hearing of these Transferred 
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Cases, the respondents produced a 
letter dated May 29, 1969, from the 
Deputy Secretary to the Government 
of India, Ministry of Home Affairs, ad- 
dressed to the Inspector-General of the 
Force conveying the sanction of the 
President of India to the creation of 


certain post in the Force. Amongst 
the posts so sanctioned was the post 


of Assistant Inspector-General who was 
ranked along with Commandant. Fur- 
ther, Rule 3 was substituted in 1976. 
The substituted Rule 3 shows that the 
Assistant Inspector-General/Principal, 
Training Colleges/Commandant (Fire)- 
/Commandant (Chief Security Officer) 
all rank equally. This contention must 
therefore, equally fail. 


8. In the result, these Transferred ~ 
Cases are dismissed. 


There will be no order as to the 
costs of these cases. 


9. In conclusion, we may mention 
that as the petitioners were not repre- 
sented in this Court, we requested Dr. 
Y.S. Chitale Senior Advocate, to app- 
ear as amicus curiae so that no point 
which might be in favour of the petiti- 
Oners may remain to be brought to the 
notice of the Court and we are much 
beholden to Dr. Chitale for the assis- 
tance which he has rendered to the 
Court in the course of the hearing of 
these Cases. 


Transferred Cases dismissed. 
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OBSERVATION 


Indian Administrative Service (Regulation of Seniority) Rules (1954, R. 3 (3) (b) 
—Indian Administrative Service (Cadre) Rules (1954), R. 9—Year of allotment— 
Prometion of non-cadre officer to cadre post under R. 9 by State Govt. for period 
exceeding six months—His continuous period of officiation in senior post has to be 
taken into consideration in reckoning year of allotment. (Constitution of India, Art. 
309, 311; Indian Administrative Service (pay) Rules 1954 Sch. II S. III Cl. I, Proviso; 
Indian Administrative Service (Recruitment) Rules 1954, Rr. 7, 8). 


OBSERVED BY 


A. P. Sen and 
D. P. Madon 
Hon’ble Judges, Supreme Court of India. 


IN 


Civil Appeals Nos. 5040-5044 and 5045 of 1985 decided on 19.11.1985, between 
Union of India, Appellant v. G. N. Tiwari and others, Respondents. 


And 
Union of India and others, Appellants v. K. L. Jain, Respondent 


TEXT 


Sen, J,:— After hearing learned 
counsel! for the parties, we had by our 
order dated October 11, 1985 dismissed 
these appeals. We now proceed to give 
the reasons therefor. | 

2. These appeals by special leave 
directed against the judgments and 
orders of the Madhya Pradesh High 
Court dated September 9, 1983 and 
December 16, 1983 raise a question as 
to whether a member of the State Civil 
Service (Executive) on his temporary 
appointment by the State Government 
under R. 9 of the Indian Administrative 
Service (Cadre) Rules, 1954 for a period 
exceeding six months, is entitled to have 


his continuous period of officiation in a 
senior post, to be taken into account 
in reckoning the ‘year of allotment’ 
under R. 3 (3) (b) of the Indian Admini- 
strative Service (Regulation of Senior- 
ity) Rules, 1254 That depends on whe- 
ther prior approval of the Central 
Government or the Union Public Ser- 
vice Commission to such appointment 
under sub—r_ (2) of R. 9 of the Cadre 
Rules for the appointment ofa non- 
cadre officer to a cadre post by the State 
Government is a condition precedent 
for a valid appointment under R. 9 of the 
Cadre Rules, Further, the question is 
whether the existence ofa vacancy in 


l 4 2 
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the cadre strength of promotees, 1. e. 
over-utilization of the State Deputation 
Reserve Quota is a relevant factor to be 
taken into consideration in determining 
the period of continuous officiation in 
a senior post on the cadre till the Centr- 
al Government accords its approval to 
such appointment under R. 9 of the 
Cadre Rules in assigning the year of all- 
otment under R. 3 (b) of the Seniority 
Rules. 

3. Facts in these cases are more or 
less similar. It will suffice for our pur- 
poses first to state the facts in K. L. 
Jain’s case. The respondent was a 
substantive member or the State Civil 
Serviee (Executive. in the State of 
Madhya Pradesh. He was on November 
7, 1975 temporarily appointed by the 
State Government to the post of a Coll- 
ector which is a senior post on the 
cadre under R. 9 of the Indian Admini- 
strative Service (Cadre) Rules, 1954 
and had been continuously officiating 
on such post w.e.f. November 10, 1975 
till the Central Government accorded 
its approval on October 1, 1976, for 
his appointment in the Indian Admini- 
trative Service. The promotion quota 
of non cadre officers to cadre posts was 
50 prior to October 1, 1976 but was on 
that date increased to 56. The respon- 
dent was formally appointed to the In- 
dian Administrative Service by the Cen- 
tral Government on December 7, 1976. 
The State Government of Madhya Pra- 
desh by letter dated February 3, 1979 
informed the respondent he was assig- 
ned 1972 as the year of allotement by 
the Central Government. Feeling ageri- 
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eved, the respondent filed a _ petition 
before the High Court under Art. 226 
of the Constitution for an appropriate 
writ, direction or order, directing that 
he should instead be assigned 1971 as 
his year of allotment under R. 3 (3) (b) 
of the Seniority Rules and his seniority 
should be fixed on that basis, and that 
on refixation of his seniority he be allo- 
wed the consquential reliefs to which he 
may be entitled 


4. The appellant contested the res- 
pondent’s claim on three grounds, nam- 
ely :() he was not entitled to count this 
continuous officiation in the senior 
post of Collector from November 10, 
1975 as his appointment to such post in 
the cadre was not approved by the Cen- 
tral Government till October 1, 1976 i. 
e. for any period prior to October 1, ~ 
1976; (11) there was no vacancy in the 
cadre strength of promotees for any 
period prior to October 1, 1976 and 
therefore the appointment of the respo- 
ndent to the post of Collector for the 
period from November 10, 1975 to Sep- 
tember 30, 1976 had to be ignored; and 
(iii) there was over utilization of the 
State Deputation Reserve Quota and 
for this reason also his continuous offi- 
ciation on the senior post of a Collector 
could not be taken into account. 

5. G.P. Singh, C. J. speaking for 
himself and Faizanudding J, in K. L. 
Jain v. Union of India, 1984 M P.L.J. 
284 : (1984 Lab IC 374) held that tho- 
ugh there was no specific approval of 
the Central Government to the appoint- 
ment of the respondent, such prior app- 
roval was not a condition precedent for 
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valid appointment to a cadre under R. 
of the Cadre Rules and therefore the 
yntinuous officiation by the respon- 
snt as the Collector for the period 
om November 10, 1975 to September 
), 1976 could not be ignored on the 
‘ound that the appointment was not 
yecifically approved by the Central 
overnment. Further, it was held that 
le existence of a vacancy in the promo- 
on quota of cadre officers was nota 
yndition pre-requisite for making an 
spointment of a non-cadre officer to a 
dre post under R. 9 of the Cadre 
ules and therefore, merely that there 
as over-utilization of the State Depu- 
tion Reserve Quota had no bearing on 
1e question of the validity of the appo- 
itment of the respondent ona cadre 
ost. It also held that the condition of 
pproval by the Central Government 
quired by the proviso to Cl. (1) of S. 
1. of Schedule Il of the Indian Admi- 
istrative Service (Pay) Rules, 1954 was 
nly for pay fixation and it had nothing 
» do with the validity of the officiation 
fa non-cadre officer in cadre post un- 
er R. 9 of the Cadre Rules. It, accor- 
ingly, allowed the writ petition filed 
y the respondent and held that his 
ontinuous officiation in a senior post 
f Collector from November 10, 1975 
as in accordance with R. 9 of the Cadre 
‘ules and the same must ensure for his 
enefit to give him seniority under R. 
(3) (b) of the Seniority Rules 

6. In the connected case, G N. 
iwari and 19 other members of the 
Aadhya Pradesh cadre of the Indian 
sdministrative Service who had simi- 


143 


A. P. Sen 
Judge 
Supreme Court of India 


larly been deprived of the benefit of 
their continuous officiation on their 
temporary appointment to the cadre 
post of a Collector by the State Gover- 
nment under R 9 of the Cadre Rules 
and had been assigned the year 1967 
instead of 1966, the year 1968 instead of 
1967, or the year 1972 instead of 1971 as 
the year of allotment under R. 3 (3) (b) 
of the seniority Rules also moved the 
High Court by a petition under Art. 
226 of the Constitution based on the 
same grounds, and prayed for the grant 
of similar relief. A Division Bench 
consisting of JS. Verma and C.P. Sen, 
JJ, following the decision in K.L Jain’s 
case allowed the writ petitions filed by 
the aforesaid respondent and directed 
that they be assigned the years 1966, 
1967 and 1971 as their years of ailot- 
ment respectively under R. 3 (3) (b) of 
the Seniority Rules as claimed by them, 
and their placement in the senior- 
ity list be accordingly revised. It ex- 
pressed the hope that State Government 
and the Central Government would give 
them all the consequential relief to 
which they may be entitled on re-fixat- 
ion of their seniority Against the two 
judgments, the Union of India has pre- 
ferred these appeals by special leave. 


7. In support of the appeal, lear- 
ned counsel for the appellant advanced 
two contentions, namely : (1) The re- 
spondents were not entitled to have 
their entire period of continuous offici- 
ation in a senior post under R. 9 of the 
Cadre Rules taken into account in as- 
signing the years of allotment under R. 
3 (3) (b) of the Seniority Rules as their 
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temporary appointment to such senior 
post in the cadre was subject to the 
prior approval of the Central Govern- 
ment under sub-r. (2) of R.9 of the 
Cadre Rules, and (2) They as non-cadre 
officers were not entitled to appoint- 
ment to the cadre post of a Coilector 
because there was no actual vacancy 
in the cadre strength of promotees. 
It is urged that the power of the 
Central Government under sub-r (3) 
of R. 9 of the Cadre Rules to direct 
termination of appointment of a person 
other than a cadre officer appoin- 
ted for a period exceeding three months 
is a larger power and _ necessarily 
carries within ifs ambit, the lessor 
power to direct curtailment of the per- 
iod of officiation It is further urged 
that the respondents were not entit- 
led to the benefit of continuoue officia- 
tion in asenior post to be taken in- 
to account in reckoning their year of 
allotment because there was no vacancy 
in the cadre strength of promotees. In 
fact, there was overutilizalion of State 
Deputation Reserve Quota. We are 


afraid, we cannot accept this line of re- 
asoning. 


8. The assignment of the year of 
allotment is governed by R.3 of the 
Indian Administrative Service (Regul- 
ation of Seniority Rules, 1954. The 
relevant clause applicable to the respon- 
dents is that contained in R. 3 (3) (b) 
which reads as follows : 


_ (3). The year of allotment of 
an Officer appointed to the Service after 


a commencement of these rules shail 
e— 
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(a) a a ig 

(b) Where the officer is appoin- 
ted to the Service by promotion in ac 
cordance with sub-rule (1) of rule 8 of 
the Recruitment Rules, the year of all- 
otment of the junior most among the 
officers recruited to the Servic 1n accor- 
dance with rule 7 of these rules who 
officiated continuously in a senior post 
from a date earlier than the date of 
commencement of such officiation by 
the former : 


Provided that the year of allot- 
ment of an officer appointed to the Ser- 
vice in accordance with sub-rule ()) of 
rule 8 of the Recruitment Rules wha 
started officiating continuously in a 
senior post from a date earlier than the 
date on which any of the officer recrui- 
ted to the Service in accordance with 
tule 7 of these Rules so started offici- 
ating, shall be determined ad hoc by 
the Central Government in consultation 
with the State Government concerned : 


Explanation | -In respect of an offi- 
cei appointed to the Service by pro- 
motion in accordance with sub-rule (1) 
of rule 8 of the Recruitment Rules, the 
period of his continuous officiation in 
a senior post shall, for the purposes of 
determination of his seniority, count 
only from the date the inclusion of his 
name in the Select List or from the 
date of his officiating appointment te 
such senior post, whichever is later : 


Explanation 2— An officer shall 
be deemed to have officiated continuo- 
usly in a senior post from a certaif 
date if during the period from tha! 
date to the date of his confirmation. 
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the senior grade he continues to hold 
nout any break or reverstion a senior 
t otherwise than as a purely tempor- 
or local arrangement.”’ 


9. Itis common ground that the 
t of Collector is a senior post It is 
| disputed that the respondents were 
tinuously officiating in the senior 
st for long periods prior to the date 
their appointment to the Indian 
Ministrative Service. Itis also not 
Jispute that if the entire period of 
tinuous officiation by the respon- 
iis in the senior posts of Collectors 
re taken into account, they would be 
itled to the year 1966 instead of 
97, the year 1967 instead of 1968 and 
year 1971 instead of 1972 as the 
ar of allotment’ to them in accor- 
ice With R. 3 (3) (b) of the Seniority 
les. | 

10. The appointment of the resp- 
dents to the senior post of Collector 
; made in accordance with R. 9 of the 
lian Administrative Service (Cadre) 
les, 1954. It is in these terms: 


“9 Temporary appointment of 
n-cadre officers to cadre posts-— 

(1) A cadre post in a State may be 
ed by a person who is net a cadre 
icer if the State Government is satisfi- 


(a) that the vacancy is not likely 
last for more than three months, or 

(b) that there is no suitable cadre 
icer available for filling the vacancy. 

(2) Where in any State a person 
ier than a cadre officer is appointed 
a cadre post for a period exceeding 
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three months, the State Government — 
shall forthwith report the fact to the 
Central Government together with the 


reasons for making the appointment. 


(3) On receipt ofa report under 
sub-rule (2) or otherwise, the Central 
Government shall terminate the appoint- 
ment of such person and appoint there- 
to a cadre officer, and where any direc- 
tion is so issued, the State Government 


shall accordingly give effect thereto. 


(4) Where a cadre post is likely 
to be filled by a person who is not a 
cadre officer for a period exceeding six 
months, the Central Government shall 
report the full facts to the Union Public 
Service Commission with the reasons 
for holding that no suitable officer is 
available for filling the post and may 
in the light of the advice given by the 
Union Public Service Commissian give 
suitable direction to the State Govern- 


ment concerned.” 


11. Itis plain upon a construction 


of R. 9 that under sub-r. 


(1) the State Government can 
direct that a cadre post may be filled 
by a person who is nota cadre cfficer 
if it is satisfied that the vacancy is not 
likely to last for more than three mon- 
ths or that there is no suitable cadre 
officer available for filling the vacancy. 
In these cases, admittedly, the appoint- 
ments of each of the respondents who 
was a person other than a cadre officer 
to the senior post of Collector in the 
codre lasted for nearly a year or more 


and therefore exceeded the period 


of 


three months contemplated by Sub-r. 
(1) Such an aprointment could be made 


‘t 
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by the State Government on being satis- 
fied that there was no suitable officer 
for filling the vacancy. It is not averred 
in the returns filed by the State Govern- 
ment or the Central Government in the 
High Court that this condition was not 
satisfied when the respondents were so 
appointed. Under sub-r. (2), where in 
any State a person other thana cadre 
officer is appointed to a cadre post for 
a period exceeding three months, the 
State Government is required to forth- 
with report the fact to the Central 
Government together with the reasons 


for making the appointment. From 
the documents filed by the State 
Government in the High Court. 
itappears _ that SUCK. ar TepOLL 


was made by the State Government to 
the Central Government on June 26, 
1976. The Central Government by 
letter dated Feberuary 19, 1977 asked 
for a consolidated proposal for appro- 
val of officiation of non-cadre offcers 
on cadre posts for the half year ending 
September 30, 1976. In compliance 
therewith, the State Government sent 
the required proposal on March 29, 
1977. Under sub-r. (3), on receipt of 
a report under sub-r. (2) or otherwise, 
the Central Government may direct 
that the State Government shall termin- 
ate the appointment of such person and 
appoint thereto a cadre officers, and 
where any direction is so issued, the 
State Government shall accordingly 
give effect thereto. Under sub-r. (4), 
where a cadre post is likely to be filled 
by a person who is not a cadre officer 
for a period exceeding six months, the 
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Central Government is required to | 
port the full facts to the Union Pub 


Service Commission with the reaso 
for holding that no suitable officer 


available for filling the post and m 
in the light of the advice given by t 
Union Public Service Commission, gi 
suitable direction to the State Gover 
ment concerned in that behalf. 


12. Interpreting the provisions 
sub-rules (2), (3) and (4), the Hi 
Court in K.L. Jain’s case (1984 Lab] 
374) rightly observed : 

“In the instant case, the Centr 
Government never directed the Sta 
Government to terminate the petitions 
appointment. Itis also not the ca: 
that the U.P.S:C. tendered any advi 
to the Central Government that the aj 
pointmnt be terminated. It is true thi 
there is no specific approval of tl 
Central Government to the appoir 
ment of the petitioner but that is not 
condition precedent for a valid apps 
ntment under Ruls 9 and the petition 
officiation in a senior cadre post fro 
10th November 1975 to 39th Septemb 
1976 cannot be ignored on the grout 
that the appointment was not speci 
cally approved by the Central Gover 
ment. The petitioner’s said officiati 
cannot also be ignored on the grout 
that there was no vacancy during tl 
period in the promotion quota oft 
cadre officers.” 

The High Court held that prior a 
proval of the Central Government w 
not a condition precedent to the app 
ntment of a non-cadre officer to a cad 
post under R. 9 of the Cadre Ruk 
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It further held that the existence of a 
vacancy in the promotion quota was 
not a prerequisite for making such an 
appointment. The appointment of the 
respondent K. L. Jain to the Indian Ad- 
ministrative Service made by the Cen- 
tral Government on December 7, 1976 
was on a post when there was admitte- 
dly a vacancy in the promotion quota 
of non-cadre officers, but his temporary 
appointment by the State Government 
to the post of Collector which is a sen- 
ior post in the cadre under R. 9 on 
November 7, 1975 was ata time when 
there was no such vacancy in the pro- 
motion quota. It appears that the 
promotion quota of non-cadre officers 
to cadre posts was 50 prior to October 
1, 1976 and was on that date increased 
to 56. Since the existence of a vacancy 
was not a condition precedent for mak- 
ing an appointment under R.9 of a 
non-cadre officer toa cadre post; the 
High Court held that the respondent’s 
officiation from November 10, 1975 to 
September 33, 1976, could not be 
held to be invalid or ignored. On the 
same reasoning, it held that the fact 
that the State Government had over- 
utilized the Deputation Reserve Quota 


during the aforesaid period, could have 
no hearing on the question of validity 
of his appointment on the cadre post. 


It then aded : 


“It may be that if the Central 
Government thought that the State De- 


putation Reserve Quota which gave rise — 


to a vacancy of.acadre post, it could 
have directed the State Government to 


terminate the petitioner’s appointment but 
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such a course was never adopted. As the 
Central Government did not issue any 
direction to the State Government to 
terminate the petitioner’s appointment, 
the appointment has to be held to be 
valid and given effect to.” 


13. In that view, the High Court 
held that the respondents’s continuous 
officiation in a senior post from Novem- 
ber 10, 1975 was in accordance with R. 
9 of the cadre Rules and the same must 
ensure for his benefit for reckoning his 
seniority under R. 3(3) (b) of the Senio- 
rity Rules. Further, it held that the 
requirement of approval of the Central 
Government as contained in the proviso 
to Cl. 1 of S. III of Schedule II of the 
Indian Administrative Service (Pay) 
Rules, 1954 cannot be imported into R. 
9 of the Cadre Rules or R. 3(3) (b) of 
the Seniority Rules. The view expres- 
sed by the High Court in K.L. Jain’s 
case (1984 Lab IC 374) was followed 
with approval in the later case of G.N. 
Tiwari v. Union of India. 

14. Where a person other than a 
cadre officer is appointed to the Service 
by promotion in accordance with sub-r. 
(1) of R. 8 ofthe Recruitment Rules, 
the year of allotment of the junior-most 
amongst the officers recruited to the 
Service in accordance with R, 7 of the 
Rules who officiated continuously in a 
senior post from a date earlier than the 
commencement of such officiation by 
the former, is the determinative factor 
in allocation of the year of allotment 
under R. 3(3) (b) of the Seniority Rules. 
Proviso thereto enjoins that the year of 
allotment of an officer appointed to the 
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Service in accordance with sub-r. (1) 
R.8 of the Recruitment Rules who 
started officiating continuously in a seni- 
or post from a date earlier than the date 
on which any of the officers recruited 
to the Service in accordarce with R. 7 
so started officiating, shall be deter- 
mined ad hoc by the Central Govern- 
ment in consultation with the State 
Government concerned Explanation 
1 to R. 3(3) (b) interdicts that in respect 
ofan officer appointed to the Service 
by promotion in accordance with sub-r. 
(1) R. 8 of the Recruitment Rules, the 
period of his continuous officiation in 
a senior post shall, 
determination of his seniority, count 
only from the date of inclusion of his 


name in the Select List, or from the 


date of his officiating appointment to 
such senior post, whichever is later. 
Explanation provides that an officer 
shall be deemed to have officiated con- 
tinuously in a senior post from a certain 
date if during the period from that date 
to the date of his confirmation in the 
senior post he continued to hold with- 
out any break or reversion the senior 
post otherwise than as a purely tempor- 
ary or local arrangements. In these 
cases, the respondents who were ap- 
pointed to the service by promotion in 
aecordance with sub-r. (1) of R. 8 of 
the Recruitment Rules were entitled 
under Explanation I to have the entire 
period of continuous officiation in a 
senior post, for the purpose of deter mi- 
nation of their seniority, counted from 
the date of inclusion of their names in 
the Select List or from the date of their 


for purposes of | 
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officiating appointment to such senior 
post, whichever was later. They were 
also entitled by reason of the legal fic- 
tion contained in Explanation 2 to have 
the entire period of their continuous 
officiation without a break in a senior 
post from the date of their officiating 
appointment to such senior post till the 
date of their aprointment into the ser- 
vice, counted for purposes of determin- 
ing their year of allotment under R. 
3(3) (b) of the seniority Rules. It can 
not be said that their officiation ina 
senior post on the cadre for the periods 
in question was merely fortuitous or 
stopgap 

15. We are not impressed with the 
submission that the power of the Cen- 
tral Government under sub-r. (2) to 
direct termination of appointment of a 
person other than a cadre officer to a 
cadre post for a period exceeding thiee 
months or more was a larger power 
and carried with it the power to direct 
curtailment of the period of officiation 
of such person. Obviously, the power 
to direct termination of the appoint- 
ment of a non-cadre officer in a senior 
post is distinct from the power to 
direct curtailment of his period of 
Officiation. There is no such provision 
made inthe Cadre Rules empowering 
the Central Government to direct the 
curtailment of the period of officiation 
of a non-cadre officer ona cadre post 
for purposes of reckoning his year of 
allotment under R. 3(3)-(b) of the Seni- 
ority Rules. Sucha powcr cannot be 
spelled out from sub-r. (2) of R. 9 of 
the Cadre Rules which confers power 
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the Central Government to direct 
Nination of appointment ofa non- 
= Omcer., 10.-a cadre post. 
the absence of sucha provision, 


‘impugned order passed by the 


itral Government appointing 
mper--1, 1976 as the date from 
ch the pcriod of officiation is to be 
koned for determining the year of 
tment under R.3 (3) (b) of the Seni- 
ty Rules was wholly arbitrary and 
ricious and therefore rightly struck 
wn by the High Court. The failure 
ihe Central Government to give a 
ection under sub-r. (3) of R. 9 to 
ninate the appointment of the 
pondents implies that their conti- 
jus Officiation ona cadre post had 
tacit approval of the Central Gove- 
nent, particularly in view of the 
t that the Central Government by 
er dated February 19, 1977 required 
- State Government to submit a 
sOlidated proposal for approval 
officiation of non-cadre officers on 
ire posts for the half year ending 
stember 30, 1976. This was follow- 
by a report of the State Government 
ted March 29, 1977. The Central 
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Government by order dated October 
1, 1976 accorded its approval to their 
appointment in the Indian Administ- 
rative Service. Furthermore, the res- 
pondents as non-cadre officers could 
not be denied the benefit of continuos 
officiation ina senior post merely be- 
cause the State Deputation Reserve 
Quota was over utilised: Harjeet Singh 
v. Union of India (1987) 3 SCR 459 : 
(AIR 1380 SC 1275) and Amrik Singh 
v. Union of India, (1983) 3 SCR 485. 


19... The, result, therefore, is that 
the appeals must fail and are dismissed. 
There shall be no order as to costs. 


17. We are constrained to observe 
that although the judgment of the High 
Court in K.L. Jain’s case (1984 Lab IC 
374) was rendered as for back as Sept- 


ember 9, 1983 and that in the case of 


G.N Tiwari on December 16, 1983, the 
direction issued by the High Court 
have not been implemented so far. 
We hope and trust that the Central 
Government will take steps to comply 
with the direction issued by the High 
Court forthwith. 


Appeals dismissed. 
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OBSERVATION 


Constitution of India, Art. 14, 16— Revision of pay scales of Central Govt. emplo- 
2es —Denial of benefits to Instructors of National Fitaess Corps on ground that pro- 
sal to transfer their services to State Govt. pending—Violative of Arts 14 and 16 
-They continue to be Central Govt. employees till date of actual transfer and are 
ititled to benefits SCA No. 1753 of 1974, D/ 28-7-1976 (Bom) overruled. (Civil 
ervices—Pay. scale, revision of). 


OBSERVED BY 
A. P. Sen and D.P. Madon 


Hor’ble Judges Supreme Court of India 


IN 


Spl. Leave Petn. (Civil) No. 12335 of 1985 decided on 20-12-1985 between Union 
f India and another, Petitioners v. R. G. Kashikar and another, Respondents. 


TEXT 


Order :—The short point involved in 
nis Special Leave Petition directed agai- 
st the judgment and order of the Kar- 
ataka High Court dated April 11, 1985 
; whether the learned single Judge was 
ight in issuing a writ in the nature of 
mandamus directing the petitioners to 
xtend the benefit of the revision of pay- 
cales from January 1, 1967 to January 
, 1973 upon the view that denial to the 
espondent R.G. Kashikar, who was an 
nstructor Grade II in the National Fit- 
ess Corps, of the benefit of revision 
f pay-scales as accorded to all other 
ventral Government employees, was 
antamount to denial of equality before 
aw or equal protection of law and was 
hus violative of Art. 14 oi the Cons- 
itution. 


2. Facts giving rise to the Special 
eave Petition are these. In 1954, the 


Government of India in the Ministry of 
Education introduced the National Dis- 
cipline Scheme which, in the year 1956, 
came to be redesignated as the National 
Fitness Corps. The respondent was 
appointed as an Instructor Grade II 
under the National Discipline Scheme 
inthe year 1963. While the respondent 
was continuing as an employee of the 
Central Government, a proposal was 
made for the transfer of Instructors of 
the National Fitness Corps to the admi- 
nistrative control of the State Govern- 
ments. Though the proposal for such 
transfer of the establishment of the Nati- 
onal Fitness Corps to the administrative 
control of the State Governments was 
made as far back asin the year 1965, 
the actual transfer of the services of the 
respondent and other Instructors to that 
of the State Government of Karnataka 
took place with effect from August 1, 
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1976. Accordingly, the respondent be- 
came an employee of the State Govern- 
ment fromthe said date During this 
period, there were other revisions of 
pay-scales made in respect of employees 
of the Central Government, but the 
revision of pay-scales of Instructors on 
the establishment of the National Fitn- 
ess Corps was not made by the Central 
Government. This was the third or the 
fourth occasion that the respondent 
knocked at the doors of the High Court 
for redressal of the wrong. The first 
writ petition filed by the respondent 
along with other Instructors in the Nati- 
onal Fitness Corps allocated to the State 
of Karnataka, being Writ Petn. No.3375 
of 1975 was decided by Venkataramiah, 
J. by his judgment dated November 5, 
1975. The learned single Judge charac- 
terized the order passed by the Union 
of India, Ministry of Eucation & Soci- 
al Welfare, Department of Education 
dated April 3, 1974 placing the services 
of the respondent and other Instructors 
at the disposal of the Director of Public 
Instructions, State of Karnataka as 
being one under Art. 258 (1) of the 
Constitution, but declined to issue 
a writ of mandamus for extending 
to them the benefit of revision of 
pay-scales applicable to the Central 
Government employees on the ground 
that there was nothing to show that 
they had made a demand on the Centra] 
Government for extending to them the 
benefits such as revision of pay-scales, 
etc., which were extended to all other 
Central Government employees saying 
that it was open to them to make a re- 
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presentation to the Central Governmen 
in that behalf In the meanwhile, th 
respondent had already madea repres 
entation to the Central Government oj 
October 17, 1975 requesting the Gover 
nment of India to consider and exten 
revision of pay scales to the Instructor 
as accorded to all other Central Gover 
nment Servants andin particular t 
teachers of the Central Schools as pe 
recommendations of the Third Pay 
Commission, complaining that Instru 
ctors under the National Fitness Corp 
was the only category of Central Gover 
nment employees discriminated against 


3. Incidentally, the Third Pa: 
Commission in its report stated : 


“The Instructor of the Nationa 
Discipline Scheme who had jointed th 
National Fitness Corps are to be trans 
ferred to the State Governments Th: 
emoluments of the Instructors are t 
be protected. The transfer is said t 
be in the process of implementatio1 
under terms to be mutually agreec 
upon. Since this organisation is noy 
ina transitional state, we do not think 
it would be necessary to recommend an} 
revised pay-scales.”’ 


In accordance therewith the Govern. 
ment of India, Ministry of Educatior 
by letter dated November 20, 1975 ad- 
dressed to Secretaries to the Educaftior 
Departments of the State Government: 
a communication which stated inter alié 
that the pay-scales of Instructors of the 
National Fitness Corps allocated to the 
States would not be revised. Admini: 
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trative control of the Instructors work- 
ing in the State of Karnataka was taken 
ver with effect from April 1, 1974 and 
hey were absorbed in State serbice with 
effect from August 1, 1976. 


3. In view of the aforesaid direc- 
tion of the Central Government the re- 
spondent had no other alternative but 
to move the High Court again by 


another writ petition being writ Petn. 
No. 2079, of 1976 and the same was 


allowed by Rama Jois, J. by his judg- 
ment dated April 6, 1979, and he made 
the rule absolute. The learned single 
Judge expressed a view that there was 
no justification for not revising the 
pay-scales of the Instructors under the 
National Fitness Corps during the 
period while the proposal for -transfer 
of the establishment of the National 
Fitness Corps to the State Government 
was under consideration of the Central 
Government and the State Government 
when the pay-scales of all other Cen- 
tral Government employees were being 
revised from time to time. He further 


pointed out that the proposal was given 
effect to only on October 31, 1976 i.e. 


it took nearly eleven years to implement 
the proposal and adsorb these Instru- 
ctors in state service, and the delay 
in implementation of the proposal de- 
prived the Instructors of the benefit of 


revision of pay-scales in the State 
Government service which they would 


have got had their services been trans- 
ferred from the Central Government to 
the State Government immediately after 
the proposal was made or at any rate, 
before January 1, 1971 because the 
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State Government also revised its pay- 
scales with effect from toat date. On 
account of this delay the Instructors 
were deprived of the benefit of revis- 
ion of pay scales under the Central 
Government as well as under the State 
Government. Upon this view, he held 
that when a representation was made 
by the respondent to the Central Gover- 
nment, the Central Government should 
have considered the representation and 
passed a considered order as to why he 
was not entitled to a revision of pay- 
scales with effect from January 1, 1961. 
As no such order had been passed by 
the Central Government, he directed the 
Central Government to deal with the 
representation while reserving liberty 
to the respondent to approach the 
High Court if the order of the 
Central Government was _ against 
Ministry of Education by _ endors- 
ement dated November 19, 1979 decl- 
ined to consider the claim for revision 
of pay-scales on the ground that the 
Third Pay Commission had not made 
any recommendation for the revision of 
scales to the Instructors. 


5. Again, the respondent aproach- 
ed the High Court by a petition under 
Act. 226 of the Constitution being 

‘rit Petition No. 5450 of 1980 which 
has been allowed by Doddakale Gowda, 
J. by his judgment under appeal. 
Petitioners adopted a stand before the 
High Court that the exclusion of Instru- 
ctors and Supervisory staff of the Natio- 
nal Fitness Corps from the benefit of 
revision of pay-scales by the Third Pay 
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Instructors like the respondent, the 
learned Judges observed. that all the 
Instiuctors were already discharging 
their duties in schools run or financed 
or aided by the State Government long 
before July 1, 1972. This according to 
them, had the effect of making it enti- 
rely the State Government’s activity and 


Commission was based on an intelligible 
differentia which distinguished them 
from other classes of employees of the 
Central Government. The learned 
single Judge rejected the contention 
observing that failure to revise their pay- 
scales/or not to extend the benefit 
of revised pay-scales on other Central 


Government employees on the pretext 
that they were liabe to be transferred to 
the State service was _ arbitrary 
and irrational and has resulted in 
their being discriminated against 
without any reasonable classification. 
According to the learned single Judge, 
denjal of such benefit to them amounted 
to denial of equality before law or equal 
protection of laws in violation of Art. 
14 of the Constitution. Upon this view, 
following the course adopted by this 
Court in Randhir Singh v. Union of 
India, (1982) 3 SCR 298. (AIR 1982 SC 
879), the learned single Judge issued a 
writ in the nature of mandamus directing 
the petition ers to extend the benefits of 
revision of pay-scales to the respondent 
between the period from January |, 1967 
to January 1. 1973. 


6 We have heard learned Additi- 
noal Solicitor-General appearing for the 
petitioners. He challenges the correctn- 
ess of the view taken by the High Court 
and relies upon the judgmennt of Desh- 
pande and Joshi, JJ. of the Bombay High 
Court in their judgment in Eknath 
Dattataya Ekbote vy Union of India, 
(Spl. Civil Appin. No 1953 of 1974 
decided on July 28, 1976) taking a view 
to the contrary. In rejecting the claim of 


dissociating the Central Government 
entirely from it. They added: 


“The plain implication of traansfe- 
tring the entire activity to the States, is 
to make the posts of such Instructors, 
like the petitioners before them, surplus 
in the Central Government.’ The 
learned Judges were therefore of the 
view that the posts of such Instructors 
on decentralisation of the activities were 
liable to be retrenched as being surplus. 
In that view, the learned Judges held 
that such Instructors ceased to be Cent- 
ral Government employees with effect 
from July 1, 1972, and added: 


The exclusion, of the Instructors like 
the petitioner; from consideration in the 
matter of revision of pay scales, seems 
to us to have been founded on rational 
and reasonable basis. The Pay Commi- 
ssion was appointed to consider revision 
of Pay scales and dearness allowance for 
the employees of the Central Governm- 
ent. The Pay Commission was right in 
excluding the cases of the Instructors 
from the consideration on being found 
that they had ceased to be connected 
with any Central Government activity 
with effect from 1-7-1972 and were liable 
thereafter either to be absorbed in State 
Government service or to be retrenched.” 
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7. Upon that view, the learned 
Judges held that it would have been idle 
for the Third Pay Commission to proce- 
ed with the revision of pay-scales of this 
category of Central Government employ- 
ees who had virtually ceased to have any 
connection with the Central Government 
activity, although they accepted that the 
adoption of this course resulted in 
meting out differential treatment to a 
class of Government servants from the 
one meted out to its orher employees, 
and added : 


‘(M) ere difference. in treatment 
may not necessarily be violative of Art. 
16 as long as there exists some basis 
for the difference in treatment and such 
_ basis has some rational foundation.”’ 


8. We find it rather difficult to 
subscribe to the view expressed by the 
learned Judges that although the petiti- 
oners before them ie. Instructors like 
the respondents here, as Central Govern- 
ment employees should have also been 
given the benefit of revised pay-scales, 
the proposal to transfer the establish- 
ment of the National Fitness Corps to 
the state Governments had the effect of 
decentralising the National Discipline 
Scheme and the Instructors had become 
surplus at the Centre. Nor can we 
support their conclusion that classifica- 
tion between the Central Governmet 
employees who work on Central Govern- 
ment activitfes and those who work on 
State Government aetivities, was found- 
ed on rational and reasonable foundat- 


ion and therefore the Instructors belong- 
ing to the former class could be treated 
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ona different basis in the matter of 
their by-scales and other benefits. The 
underlying fallacy of the reasoning lies 
in assuming that the Instructors under 
the Scheme ceased to be Central Gover- 
nment employees merely because of the 
proposal to transfer the establishment 
of the National Fitness Corps to the 
State Governments. They continued 
to be employees of the Central Govern- 


ment till the process of absorption was 


completed. Until then they were still 
retained in Central Government service 
although allocated to different States 
and as such employees they were entitled 
to be treated alike. In order to pass the 
test of permissible classification, two 
conditions must be fulfilled, namely : 

(1) That the classification must be foun- 
ded on an intellgible differentia which 
distinguishes persons or things that are 
grouped together from others who are 
left out of the group, and (2) That the 
difference must have a rational relation 
sought to be achieved by the Act. That 
test is clearly not fulfilled in the case of 
Instructors under the scheme. The dis- 
tinction sought to be drawn by the 
learned Judges between in two classes 
of Central Government employeee i.e. 
those who work on Central Govern- 
ment activities and those who work on 
State Government activities, is without 


any rational basis and the Instructors 
under the Scheme could not be treated 


as aclass distinct and separate. Such 


classification or differentiation of the 
Instructors under the Scheme as a class 


of Central Government employees for 
depriving them of the benefits in ‘matters 
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relating to employment’ which express- 
ion includes matters relating to salary, 
periodical increments, leave, gratuity, 
pension, age of superannuation etc. al- 
though they continued to remain Cent- 
rai Government employees till the date 
of absorption, was per se discriminatory 
and violative of Arts. 14 and 16 of the 
Constitution. The judgment of the 
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Bombay High Court in Eknath’s case, 
supra, does not lay down good law and 
is accordingly overruled. 


9. The Special Leave Petition is 


wholly devoid of substance and is accor- 
dingly dismissed with costs. 


Petition dismissed. 
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OBSERVATION 


New company was created wholly owned by the principle company with no 
ssets of its own except those transferred 
own except 
hares transferred to it by the principal company—Held that the new company 
as formed as device to reduce the amount to be paid by way of bonus of workmen 
The amount of dividend reeeived by the new Company should therefore be taken 
nto account in assessing the gross profit of the principal company—Payment of Bonus 


to it by the principa] company, 
receiving dividends from 


OBSERVED BY 


O. Chinnappa Reddy and 
V. Khalid, 
Hon’ble Judges Supreme Court of India 


Civil Appeal No. 1429 (NL) of 1975 decided on 19-8-1985 between the Work- 
men Employed in Associated Rubber Industry Ltd., Bhavnagar, Appellant v. The 
Associated Rubber Industry Ltd, Bhavnagar and an other, Respondents. 


TEXT 


Chinnappa Reddy, J. :--The workmen 
of The Associated Rubber Industry Ltd, 
Bhavnagar are the appellants in this 
appeal filed pursuant to a certificate 
under Art. 133 (1) of the Constitution 
granted by the High Court of Gujarat. 


2. The Associated Rubber Industry 
Ltd. bad purchased, some year back, 
shares of INARCO Ltd. by investing a 
sum of Rs, 4,50,000/- They. were getting 
annual dividends in respect of these 
shares and the amount so received was 
shown in the Profit and Loss Account 
of the company year after year. It was 
taken into account for the purpose of 
calculating the bonus payable to the 
workmen of the company. Sometime in 


the course of the year 1968, the com- 
pany transferred the shares of INARCO 
Ltd. held by it to Aril Bhavnagar Ltd. 
(subsequently changed to the Aril Holdi- 
ngs Ltd.), a subsidiary company wholly 
owned by The Associated Rubber Inbus- 
try Ltd. Aril Holdings Ltd had no 
other capital except the shares of INA- 
RCO Ltd transferred to it by the Asso- 


ciated Rubber Industry Ltd. It had no 
other business or source of income what- 


soever except receiving the dividend on 
the shares of INARCO Ltd. The divi- 
dend income from the shares of INAR- 
Co Ltd. was not transferred to the 
Associated Rubber Industry Ltd. and 
therefore, it did not find place in the 
Profit and Loss Account of the company 
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with the result that the available surplus 
for the purposes of payment of bonus 
to the workmen of the company became 
reduced. The net result of the exercise 
was that bonus at the rate of 4% only 
was paid to the workers for the year 
1969 instead of at the rate of 16% to 
which they would have otherwise been 
entitled. We may mention here that Aril 
Holdings Ltd. was itself wound up in 
the year 1971 and amalgamated with 
The Associated Rubber Industry Ltd. 


3. The workmen of the Associated 
Rubber Industry Ltd, Bhavnagas raised 
an industrial dispute claiming that they 
were entitled to be paid bonus at the 
rate of 16% for the year 1969. Accord- 
ing to them, the transfer of the shares 
of INARCO Ltd. to Aril Holding Ltd. 
was no more than a device to avoid pay- 
ment of higher bonus to the workmen 
The Industrial Tribunal and thereafter 
the High Court of Gujarat under Art. 226 
the Constitution held that The Associa- 
ted Rubber Industry Ltd and Aril Hold- 
ings Ltd. were two independent compan- 
les with separate legal existence and 
therefore, the profits made by Aril 
Holdings Ltd. could not be treated as 
profits of The Associated Rubber Indus- 
try Ltd. for the purpose of computing 
the gross profits earned by the Assoc- 
lated Rubber Industry Ltd. It was 
further held that there was no evidence 
to show that the transfer of shares to 
Aril Holdings Ltd. was only a device 


to avoid payment of bonus to the work- 
men. 


he It is true that in law The As- 
sociated Rubber Industry Ltd. and 
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Aril Holdings Ltd. were distinct legal 
entities having separat existence. But 
in our view, that was not an end of 
the matter. It is the duty of the court 
in every case where ingenuity is ex 
pended to avoid taxing and welfare 
legislation, to get behind the amoke 
screen and discover the true state of 
affairs. The court is not to be satis- 
fied with form and leave well alone the 
substance of a transaction. In Commr. 
of Income-tax, Madras v. Sri Meena- 
kshi Mills Ltd. (1967) 1 SCR 934 at 
941 : the judicial approach to such pro- 
blems was stated as follows : 

‘“Itis true that from the juristic 
point of view the company isa legal 
personality entirely distinct from its 
members and the company is capable 
of enjoying rights and being subjected 
to duties which are not the same as 
those enjoyed of borne by its members. 
But in certain exceptional cases the 
Court is entitled to lift the veil of cor- 
porate entity and to pay regard to the 
economic realities behind the legal 
facade. For example, the Court has 
power to disregard the corporate entity 
if it is used for tax evasion or to cireu- 
mvent tax obligation. For instance, in 
Apthorp v. Peter Schoenhofen Brewing 
Co. (1899) 4 Tax Cas 41 the Income 
Tax Commissioners had found as a fact 
that all the property of the New York 
company, except its land, had been 
transferred to an English company, and 
that the New York company had only 
been kept in being to hold the land. 
since aliens were not allowed to do sc 


nder New York law. All but three of 
e New York company’s shares were 


eld by the English company, and as 
e Commissioner also found. if the 


usiness was technically that of the 
New Yark company, the latter was 
erely the agent of the English comp- 
ny. Inthe light of these findings the 
ourt of Appeal, despite the argument 
ased on Saloman’s case (1896) AC 22, 


eld that the New York business was 
hat of the English company which 


as liable for English income-tax accor- 
jingly. In another case Firestone Tyre 
nd Rubber Co. v. Lilewellin (1957) 1 
LR 464-an American company had 
nN arrangement with its distributors on 
he Continent of Europe whereby they 
btained supplies from the English 
Manufacturers, its wholly owned sub- 
sidiary. The English company credi- 
ted the American with the price recei- 
ved after deducting the costs plus 5 


percent. It was conceded that the 
subsidiary was a separate Legal entity 


and not a mere emanation of the 
American parent, and that it was sel- 
ling its own goods as principal and 
not its parent’s goods as agent. Never- 


theless, these sales were a means where- 
by the American company carried on 


its European business and it was held 
that the substance of the arrangement 
was that the American company traded 
in England through the agency of its 
subsidiary. We therefore reject the 
argument of Mr. Venkataraman on 
this aspect of the case.” More recen- 
tly we have pointed out in Mc Do- 


well and Company Limited v. Com- 
mercial Tax Officer (1985) 3 SCC 230. 
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“It is up to the Court to take 
stock to determine the nature of the 
new and sophisticated legal devices to 
avoid tax and consider whether the 
situation created by the devices could be 
related to the existing legislation with 
the aid of emerging techniques of inter- 
pretation as was done in Ramsay 
(1981) 1 All ER 865). Burman Oil 
(1982 STC 30) and Dawson (1984-1 All 
ER 530), to expose the devices for 
what they really are and to refuse to 
give judicial benediction.” 

“The fact that the court accepted 
that each step in a transaction wasa 
genuine step producing its intended 
legal result did not confined the court 
to considering each step in isolation 
for the purpose of assessing the fiscal 
results’. | 

Avoidance of welfare legislation 
isascommon as avoidance of tax- 
ation and the approach in considering 
problems arising out. of such avoidance 
has necessarily to be the same. 

5. If we now look at the facts of the 
case, what do we find? A new company 
is created wholly owned by the principal 
companywith no assets of its own exc- 
ept those transferred to it by the princi- 
pal Company, with no _ business or 
income of its own exept receiving divide 
nds from shares transferred to it by the 
principal company and serving no pur- 


pose whatsoever except to reduce the gross 


profits of the principal company. These 
facts speak for themselves. There cannot 
be direct evidence that the second co- 
mpany was a device to reduce the gross 
profits of the principal company for 
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whatever purpose. An obvious purpose 
that is served and which stares one in 
the fact is to reduce the amount to be 
paid by way of bonus to workmen. It is 
such an obvious device that no further 
evidence, direct or cirumstantial. is 
necessary. It was argued that in 1971, 
the Aril Holdinas Ltd. was wound up 
and amalgamated with The Associated 
Rubber Industry Ltd. and that this 
circumstance showed that the initial 
creation of Aril Holdings Ltd. was not 
a device of avoidance. But the 
learned counsel for the company was 
unable to explain why in the first inst- 
ance Aril Holdinds Ltd. was created and 
why later it was wound up. probably, 
after Aril Holdings Ltd, was created, 
some unforseen difficulties arose which 
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have not been brought to light before 
us and it became necessary to wind i 
up and amalgam it with The Associated 
Rubber Industry Ltd. We are therefore, 
satisfied that the amount of dividend 
from INARCO Ltd. received by the 
Aril Holdings Ltd. should be be taker 
into account in assessi the gross profit 
of the Associated Rubber Industry 
Ltd for the purpose of calculating the 
rate of bonus payable to the workmen 
of The Associated Rubber Industry Ltd. 
The appeal is allowed with costs and if 
is declared that the workmen of 
The Associated Rubber Industry Ltd. 
Bhavnagar are entitled to be paid 
bonus at the rate of 16 per cent for the 
year 1969. 

Appeal allowed. 
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OBSERVATION 


Reservation for Scheduled Castes—Sub Ivspectors is Delhi Police Force — 
ppointment of—it is not permissible to reserve any vacancy for departmental 
ndidates belonging to the Scheduled Castes while 15 per cent of the total number 

vacancies available for direct recruitment—Delhi Police Rules, R. 7— Constit- 
ion of India, Art 309. 


OBSERVED BY 
O. Chinnappa Reddy and V. Balkrishna Eradi 
Hon’ble Judges Supreme Court of India 
IN 


Civil Appeal No. 163 ‘of 1986 (Arising out Spl. Leave Petn. (Civil) No. 
D77 of 1985) decided on 17-1-1986, between Mahavir Singh, Appellant vy. Staff 
selection Committee and another, Respondents. 


TEXT 


J.:—Special uled 

ave greanted. | Caste 22 ieee 25 
2. The petitioner belongs to the = (iii) Sched- 

cheduled Castes. He joined the Delhi uled 


Chinnappa_ Reddy, 


Olice as a Constable on May 18, 1979. Tribe 16 2 18 
[le became a Graduate in 1981. On (includ— 

Yctober 10, 1981, the Staff Selection ing 5 

vommittee invited applications for fill- CF) 

ng up vacancies of posts of Sub-Inspect- (iv) Ex-serv- 17 17 
ts of Police on the basis of a competit- icemen 


je examination’ There were altogether —— a —— 
70 vacancies. The break up of the 153 17 170 
acancies, General and Reserved, Depa- ee — eae 


tmental and Nondepaitmental, as admi- 
ted by the respondents was as follows:-- 


The petittoner who appeared at the 
competitive examination was selected 


Non- Depart- - for appointment against one of the three 
depart- mental vacancies reserved for Scheduled Castes 
mental Total from Degartmental candidates He was, 
————— however, not appointed on the ground 
i) General 98 12 110 that under the Rules as interpreted by 


ii) Sched- 


the Delhi High Court in Raj Kumar 
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Singh v. Union of India, there could be 
no further reservation for candidates 
belonging to the Scheduled Castes in 
the quota available to departmental 
candidates. A writ petition filed by 
the petitioner was dismissed by a Divi- 
sion Bench, who considered themselves 
bound by the decision in Raj Kumar 
Singh v. Union of India (supra). Hence 
the appeal by special leave. 

3. Rule 7 of the Delhi Police Rules 
is as follows : 


“Recruitment of S.I. (Executive) — 
Fifty per cent of the vacancies in the 
rank of S.I. and executives shall be 
filled by direct recruitment and 50% of 
the vacancies by way of promotion. 
Wut of 50% direct quota 10% of the 
posts shall be filled through the deptt. 
candidates viz. the constables, head con- 
stables and the A.S.I. of not more 
than 30 years of age having the requisite 
qualifications and standards through the 
examinations for the departmental cand- 
idates by the SSC in accordance with 
relevant rules.”’ 


“Education, Physical and other 
standards for the posts of Sub-Inspector 
(direct recruited) shall be as under :— 
(1) Age 23-25 Relaxable by 5 years 

years only for Scheduled 
Castes/Scheduled 
Tribes and departm- 
ental candidates. 
Relaxable by 4 cms. 
only for residents of 
hill areas eg, 


Go rakhas, Garhwal- 
is. 


(2) Height 170 
centimetres 
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(3) Chest 81 Relaxable by 2 cm: 


centimetrs for residents of hi 
to 85 cent- areas. 
imetres 

(4) Educat- Degree from No relax 
ional arecognised ation 
Qualifi- University 
cation 


(5) Physical 
standard 


Sound health No relax 
free from ation 
defect/de- 
formity/disease 
both eyes vision 
6/12 (without 
glasses. No col- 
our bindness) 


(i) For Scheduled Cas 
es/Sehedulde Tribe 
and Fx-servicemet 
etc. as per order 
issued by Goy 
from time to time. 

(ii) For departmenta 
candidates 10% o 
vacancies.” 


(6) Reserv- 
ation 


4 According to the interpretatioz 
placed upon the Rule by the Delhi Higt 
Court while 15 per cent of the tota 
number of vacancies available for direc’ 
recruitment are reserved for Schedulec 
Castes, it is not permissible to reserve 
any vacancy for departmental candidate: 
belonging to the Scheduled Castes. Acc: 
ording- to the High Court that Castes 
double advantage. We fail to see how 


get they double advantage. If we look a 
the break up given by the Responde 
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emselves, we see that out of a total 
170 vacancies‘ 15% of 170, that is, 
vacancies are reserved for Scheduled 
astes. Out of the 25 vacancies 

reserved for Scheduled Castes, 
Bm Of 25; that is 3 (correcting 
5 to the nearest numeral) are 
served for departmental candidates 
elonging to the Scheduled Castes. 
he reservation for Scheduled Castes 
nd departmental cadidates operate 
ertically and horizontally. The reserv- 
tion for departmental candidates is not 
addition to the reservation for Sehed- 
led Castes. We are told that was how 
e department itself was interpeting 


that would have 
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the rule until their interpretation 
was upset by the Delhi High 
Court in Raj Kumar Singh’s case. We 
do not agree with the interpretation 
placed by the Delhi High Court. We 
allow the appeal with coste and direct 
the Respondents to appoint the petiti- 
oner as Sub-Inspector of Police (Execut- 
ive) with effect from the date on which 
the petitioner would have been appo- 
inted but for the misinterpretation of 
the Rule and give to him all the benefits 
accrued to him 
thereafter. 


Appeal allowed. . 
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IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 
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OBSERVATION 


Promotion—Persons promoted to posts in violation of rules--Persons have been 
ailowed to function in higher posts for 15 to 20 years with due deliberation—It would 
be unjust to revert—Entire period of officiation to be counted for seniority—Indian 


Economic Service Rules, 1961, R. 8 (1) (c) (ii) and R. 16). Indian Statistical Service. 
Rules, 1961, R. 8 (i) (c) (ii) and R. 16 


OBSERVED BY 


O. Chinnappa Reddy and E. S. Venkataramiah, 
Hor ble Judges Supreme Court of India 


IN 


Civil Misc. Petn. No. 2604 of 1985 in Writ Petn. No. 1595 of 1979, decided on 
/11-2-1986 between Narender Chadha and others, Petitioners v. Union of India and 
others, Respondents, — 


TEXT 


Venkataramiah, J.:— The perennial 
dispute regarding seniority between 
‘direct recruits and promotees which 
exists in almost all the departments of 
Government has not spared the Indian 
Economics Service and the Indian Stat- 
istical Service with which we are con- 
cerned in this case. This the second 
phase of the battle which is being waged 
in this Court Earlier certain persons 
who had been holding posts in Grade 
IV of these two Services had filed writ 
Petition No 1595 of 1979 under Art. 
32 of the Constitution of India praying 
for a writ, direction or order in the 
nature of mandamus directing the Uni- 
Onof India to confirm/regularise the 
petitioners in the posts held by them as 
and from the dates when they became 
due for confirmation or regularisation 
in accordance with the Indian Economic 


Service Rules, 1901 of the Indian Statis- 
tical Service Rules, 1961 and to consider 
them for all future promotions when 
due on the basis of such seniority. The 
said petition was filed in a represent- 
ative capacity with the leave of the 
Court under O.I. R.8C. P.C. A few 
officers who had been recruited as direct 
receuits to the posts in Grade IV in the 
said departments were impleaded as 
respondents and they were sued ina 
representative capacity as representing 
all other direct recruits who were likely 
to be affected by the decision. After 
the above case was heard, the Court 
passed a short order on Feb. I, 1984 
which reads thus : 


“We are not able to understand 
why the vacancies available to the depa- 
rtmental candidates under R. 8 (ii) of 
the Indian Economic and Indian Statis- 
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tical Services Rules, 1961, have not 
been filled up on regular basis. We find 
that some of the departmental candid- 
ates (petitioners) have been holding 
the promotional posts on ad hoc basis 
for several years. There appears to be 
no justification for keeping them ad 
hoc’ so long. We, therefore, issue a 
writ of Mandamus directing the Union 
of India to fill up, within four weeks 
from today, the vacancies available to 
the departmental candidates under R. 8 
(ii) with effect from the date from which 
the petitioners became entitled to be 
promoted on regular basis. Their seni- 
ority will be determined according to 
Rules. We wish to make it clear that 
there is no question of any rotation 
system being applied under the Rules, 
as they exist now. The writ petition is 
disposed of in these terms. There will 
be no order as to costs.”’ 

(Rule 8 (ii) has to be readas R 8 
(1) (a) (ii) 

2. The Union of India, as can be 
seen from the order set out above, was 
directed to comply with the directions 
contained therein within four weeks 
from the bate of the order. On the 
expiry of four weeks, stipulated by this 
Court, the Union of India filed an appl- 
ication for extension of time to comply 
with the directions contained therein 
fully. Time was extended by the 
Court till April 30, 1984. On May 1, 
1984 the Union of India filed before the 
Court fwo sets of seniority lists in resp- 
ect of the above two Services, namely, 
lists based on the principle of rotation 
and lists based on Rule 9-c of the Indian 
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Economic  Service/India Statist 
Service Rules. Since on a perusal of 
said lists it was found that the posit 
of some of the departmental promot 
who had already put in nearly 15 ye 
of service in Grade 1V was worse tl 
the position in which they were bef 
the writ petition was filed and w 
facing imminent threat of reversion 
the feeder posts from which they | 
been promoted several years ago, 
Court directed the petition to come 
for hearing before the Court on its 
opening after summer vacation 2 
directed that status quo should be ma 
tained in the meanwhile. Then on J 
34, 1984 the Court while declining 
endorse either of the two senioity Ii 
directed the the Union of India 
implement the order dated February 
1984 on or before 30th November, 19 
In the meanwhile the petitioners fi 
Civil Miscellaneous petition No. 2¢ 
of 1985 complaining that the Union 
India had failed to comply with | 
order made by this Court and that a 
ion should be taken for contempt aga 
it. While opposing the application | 
contempt, on benalf of the Union 
India it was stated in the, course of t 
affidavit sworn by Shri P. L. Sakarw 
Deputy Secretary, Department of Ecc 
omic Affairs, New Delhi thus : 


_ 23. In view of the submissic 
made above this Respondent would ur 
that the directions of the Hon’ble Cot 
dated 1-21984 in the matter of t 
filling vacancies under R. 8 (ii) to fixt 
seniority according to Rules without t 
application of rotation System, ha 
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been complied with bona fide and in a 
good faith. R. 8 (ii) of the TES Rules/ 
ISS Rules provides for the quota for 
the departmental promotees and also 
the manner in which the Select List for 
| promotion bya duly constituted DPC 
presided over by a Member of UPSC has 
| to be drawn All the vacancies available 


/to the departmental candidates R. 8 (ii) 
| up to the end of 1983 have already been 


/ given to them by issuance of Select 
| Lists drawn from time to time. 
| Action isin proces to prepare further 


| Select List in respect of the vacancies 
| available to the officers till the end of 


| the year 1984. As regards seniority, 
| the Hon’ble Court had to fix the senior- 
| ity according to the Rales and without 
| the application of the rotation system 
| The revised seniority lists prepared by 
this Respondent and finalised after 
inviting objections etc. from the 
concerned officers have been framed 
according to the Rulesi.e. in terms of 


the provisions of R. 9-C of the IES 
Rules/ISS Rules and without applicat- 


ion of the rotation system. This Resp- 
ondent would, therefore, urge with 
_fespect and all humility that he has 
complied with the directions of the 
Hon’ble Court bonafide and in yood 
faith. However, if there is any slip on 
the part of this Respondent in 
Carrying out the directions of this 
Hon’ble Court or if the Hon’ble Court 
considers that the orders should have 
been executed in any other manner, this 


Respondent would tender unconditional 
apology and will be duty bound to 


obey and implement, such orders/direct 
ions as this Hon’ble Court may deem 
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fit or pleased to issue in the circumsta- 
nces of the case.” 


3. Inthe meanwhile certain direct 
recruits also intervened in the course 
of the said petition and requested that 
they should be heard before any order 
was passed by the Court on the Conte- 
mpt application. While the — order 
passed by the Court on February 1, 1984 
did not require any clarification at all. 
since the parties tried to place different 
interpretations on it, prayer was made 
by the Union Government as stated ab- 
ove seeking further clarifications in the 
light of certain recent decisions rendered 
by this Court, we gave apportunity to all 
the parties to make their submissions 
once again. Availing themselves of 
the opportunity given by the Court 
learned counsel for the promotees and 
the direct recruits have virtually rea- 
rgued the matter. It should be sta- 
ted here that no specific stand was 
taken on this occasion by the Union 
Governmert exeept bringing to the no- 
tice of the Court the relevant provi- 
sions of law. On its behalf it was 
submitted very fairly by Shri F.S. 
Nariman, that there was no intention on 
the part of the Government or any 
ofits officers to flout the order of 
the Court passed earlier and that if 
the Court found that there has been 
any mistake in the preparation of the 
lists of seniority, those lists would be 
prepared afresh in the light of any 
direction that may be given by the 
Court in the course of these proceed- 
ings. Having regard to the facts of 
the case and the events that have ol- 
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llowed the order passed by this Court 
on February 1, 1984, we do not feel 
called upon to take any action for 
contempt against the Union Govern- 
ment or any of its officers for not ob- 
eying the orders of this Court. We 
have, however, found it necessary to 
consider the matter again in the light 
of the submissons made by the par- 
ties and issue fresh directions in this 
case. We feel that a detailed order is 
also called for in the circumstances of 
the case. 


4. The Indian Economic Service 
Rules, 1961 and the Indian Statistical 
Service Rules, 1961 (hereinafter referr- 
edto as ‘the Rules’) which are more 
or less identical with regard to the 
questions involved in this case were 
notified on November 1, 1961 and 
these Services were constituted effect 
from that day by encadering numerous 
posts carrying economic and statistic- 
al functions in the various ministries 
of the Government of India. These 
Services were meant to comprise a pool 
of officers having appropriate qualifica- 
tions for performing the aforesaid 
technical functions involved in various 
posts. The strength of the various 


grades of the Indian Economic Service - 


at the initial constitution ot the Ser- 
vice, i.e, on Novermber 1, 1961 was 
Grade 1-15, Grade II-15. Grade III-95 
and Grade IV-199—Total 324 posts. 
The strength of the various grades of 
the Indian Statistical Service at the 
initial constitutions of the Service 
i.e. On November 1, 1961 was Grade 
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1-8, Grade II-7, Grade III-54 and Gr 
[V-116—Total 185 posts. 


5. The officers 
Grade IV are classified as Class- 
Officers. The authorised permane 
strength of each of the Services is t 
be fixed by the Controlling Authorit 
with the guidance of the Ministry o 
Finance in accordance with the pro 
visions of the Rules. It is require 
to be based on following princi 
ples : 


(1) it shall be assumed that & 
per cent of the total number of semi 
permanent posts are likely to beco-. 
ntinued indefinitely in one form of 
another and shall be provided for in 
the permanent strength; and 


(2) all the purely temporary 
posts and 20 percent of the semi-per. 
manent posts shall be excluded fo 
purposes of determining the permanen 
strength. 


of Grade | t 


6. The Ministery of Home Affair: 
(Dedartment of Personnel and Admini: 
strative Reforms) advised by a Boar 
known as the Indian Economic Statis 
tical Service Board is designated as the 
Controlling Authority under R. 60! 
the Rules Initial constitution of bot 
the Services was required to be done 
in accordance with R. 7. Under that 
Rule the Union Public Service Commi 
ssion was required to constitute é 
Selection Committee with a Chairman o1 
a Member of the Commission as Pre: 
sident not more than two represent 
atives or the participating ministrie: 
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md the Chief Economic Adviser in 
e Ministry of Finance (Department 
f Economic Affairs) to determine the 
Hitabilitvy of departmental candid- 
es for appointment to the different 
ades and to. prepare an_ order 
f preference for each grade for the in- 
ial constitution of the Service On 
eceipt of the Committee’s report the 
fommission was tequired to forward 
Is recommendations to the Government 
nd such recommendations might incl- 
de a recommendation that a person 
onsidered suitable for appointment to 
‘grade might, if a sufficient number 
f vacancies were not available in that 
rade, be appointed to a lower grade. 
‘he departmental candidates who were 
jot absorbed at the initial constitution 
f the Service were to continue to. work 
s on the date of the initial constitutios 
nd were given the opportunity to apply 
and getting selected if they were found 
uitable) for future vacancies. We are 
nformed that the notifications regarding 
he initial constitution of these two 
Services were issued by the middle of 
Sebruary, 1964 with effect from Febru- 
ry 15, 1964. Future maintenance of 
hese two Services is governed by Rule 
of the Rules. InitiallyR. 8, which 
s relevant for the purposes of this case 
read as follows : 


“8 (1) Future maintenance of the Ser- 
fice--After the initial constitution of the 
Service has been completed by appoint- 
ment of departmental candidates or 
Mtherwise, vacancies shall be filled as 
1ereinafter provided. 


(a) Grade [V—Assistant Director- 
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(i) Not less than 75 per cent of 
the vacancies in this grade shall be filled 
by direct recruitment through an open 
competitive examination to be held by 
the Commission in the manner presc- 
ribed in Sch I]. Provided that 25 per 
cent of the said quota for direct recruit- 
ment may be set apart fora maximum 
period of 5 yeare for absortion of offi- 
cers considered suitable for appointment 
at the initial constitution of the Service 
but who could not be so appointed in 
the absence of vacancies. 


(11) Not more than 25 per cent of 
the vacancies in this grade shall be filled 
by selection from among Officers serving 
in offices under the Government in 
Economics pasts recognised for this 
purpose by the Controlling Authority 
who shall prepare a list of such posts in 
consultaion with the Commission The 
Controlling Authority may, in consult- 
ation with the Commission, add to or 
modify the list from time to time. The 
selection will be made from amongst 
those who have completed at least 4 
years of service in those posts on the 
basis of merit with due regard to senior 
ity by the Controlling Authority on the 
advice of the Commission ........” 


Rule 871) (a) now reads thus := 


“8 (1) Future maintenance of 
the service; after the initial constitution 
of the service had been completed by 
appointment of departmental candidates 
or otherwise and after promotions in 
accordance with sub-rule (2A) of R. 7 
have taken place, vacancies shall be 
filled as hereinafter provided. 
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(a) Grade [V—Assistant Director. 


(i) Not less than 75 per cent of the 
vacansies in this grade shall be filled by 
direct recruitment through an open 
competitive examination to be held by 
the Commission in the manner prescri- 


bed in Sch. II. Provided that 25 per 
cent of the said quota for direct recruit- 


ment may be set apart for a maximum 
period of 5 years for absorption of offi- 
cers considered suitable for appointment 
at the initial constitution of the service 
but who could not be so appointed in 
the absence of vacancies. 


(ii) Not more than 25 per cent of 
the vacancies in this grade shall be filled 
by selection from among officers serving 
in offices under the Government in 


Economic posts recognised for this pur- 
pose by the Controlling Authority who 


shall prepare a list of such posts in con-— 


sultation with the Commission. The 
Controlling Authority may, in consult- 
ation with the Commission, add to or 
modify the list from time to time. The 
selection will be made from amongst 
those who have completed at least 4 
years of service on a regular basis in 
these posts on the basis of merit with 
due regard to seniority by the Controll- 
ing Authority on the advice of the 
Commission : 

Provided taht if any junior person 
in an office under the Govern- 
ment is eligble and is considered for 
selection for appointment against these 


vacancies, all persons senior to him in 
that office shall also be so considered 


notwithstanding that they may not have 
rendered 4 years of service on a regular 
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basis in their posts.” 


7. After the initial constitution | 
the two Services was completed it w 
found that a number of posts carryit 
Economic/Statistcal functions cou 
not be considered for inclusion in tl 
officers’ Grade due either to misunders 
anding or to inadvertence Further : 
the process of formation of the iudia 
Economic Service and the Indi 
Statistical service was prolonged for 
number of years and the need for app 
inting more officers in the said Depar 
ments during that long period also aro: 
gradually several posts carrying eco! 
omic/statistical functions were create 
Although R. 8 provided that not les 
than 75 per cent of the vacancies i 
Grade IV should be filled up by dire 


recruitment through an open compe 
tive examination to be held by th 


Union public Service Comission in th 
manner prescribed in Sch. IL to th 
Rules and further provided that ne 
more than 25 percent posts of th 
vacancies in that grade should be fille 
by selection from among officers serv 
ing in the offices under the Governmen 
in Economic/Statistical posts recognise 
for that purpose by the Controllin. 
Authority, no direct recruitment wa 
resorted to till about the year 1968. I 
the meanwhile a large number of pers 
ons in the feeder posts were appointes 
to the posts in Grade 1V from time t 
time from the year 1962 onwards altho 
ugh the orders promoting them state 
that they had been promoted onl 
temporarily. It is not disputed that a! 
those promotees have been holdin, 
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hose posts continuously till now with- 
out being reverted to the jeeder posts 
from which they had been promoted. 
Some have retired from those posts on 
attaining the age of superannuation. 


8. We shall reproduce below one 
of the notifications issued in connection 
with the promotion to the posts in 
Grade IV of such officers, some of 
whom are the petitioners in this petit- 
ion. It reads thus : | 


“GOVERNMENT OF 
PLANNING COMMISSION 
Yojana Bhawan, Parliament Street 
New Delhi-1, the 20th/23rd Novem- 
ber ‘65 


INDIA 


NOTIFICATION 


No. F. 8 (10)/65-ADM. .I: The 
President is pleased to appoint the 
following Economic Investigators Grade 
I, Planning Commissian, as Resarch 
Officers in the Commission in a tempor- 
ary capacity with effect form the 6th 
November 1965 (forenoon), and until 
further orders :— 


Shri. K. V. Vishwanathan 
Shri S. N. Padru 

Shri C. L. Kapur 

Smt. K. Passi 

Shri Narendra Chaddha 
Shri R. N. Mokhey 

Shri N. Srinivasan 

Shri K. Suryanarayana 
Shri P. N. Radhakrishnan 
Shri B. R. Kharbanda 
Shri Kamla Prasad 

Shr: M. M. Gupta 

Shri S. P. Kumar 
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Sd/— 

(N. S. Gidwani) 
Deputy Secretary 
to the Govern- 

ment of India. 


All these officers excepting Shri 
P. N. Radhakrishnan are either per- 
manent or quasi-permanent in the grade 
of Economic Investigators, Shri Radha 
kishnan is quasi-permanent in the grade 
of Senior Computor. The promotion 
of all is in the direct line. 


9. In another order of promotion 
issued while promoting another offcer 
by name Jagdish Chandra on Novem- 
ber 21, 1966 it was mentioned that 
his promotion to the post of Research 
Officer was in direct line of Econ- 
omic Investigator Grade I/II. It sho- 
uld be stated here that although R. 81) 
(a) provided that not less than 75 per- 
cent of the vacancies in Grade IV of the 
two Services should be filled up by 
direct recruitment through an open 
competitive examination to be held by 
the Commission in the manner _ prescri- 
bed in Sch. II to the Rules and that 
not more than 25 per cent of the vacan- 
cies in the Grade could be filled up by a 
selection from among officers serving in 
offices under the Government in Econ- 
omic/Statistical ports recognised for 
this purpose by the Controlling Author- 
ity, the prescribed quota of appointment 
from the two different sources, referred 
to above, was not maintained right 
from the commencement of the Constit- 
ution of the Services. The initial const- 
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itution of the two Services was comp- 
leted under R. 7 of the Rules with effect 
from February 15, 1964 as mentioned 
earlier. Therefore R. 7-A was added. 
That rule was added by a notification 
dated December 24, 1966 and it has been 
amended subsequently by a notification 
dated February 12, 1972 Rule 7A made 
special provision regarding certain dep- 
artmental candidates who were to be 
absorbed in the two Services. It provi- 
ded that notwithstanding anything cont- 
ained in R. 8 of the Rules the Controll- 


ing Authority on the advice of the Board 


should constitute a Selection Committee 
for the purpose of appointing officers 
who were departmental candidates to 
the Services in question. A departme- 
ntal candidate who was not selected for 
appointment for any grade in the Servi- 
ces could continue to hold the post 
which he was holding then and might 
be considered by the Controlling 
Authority on the advice of the Board 
tor appointment to the service at the 
subsequent stage or stage in consultat- 
ion with the Commission. It further 
provided that any departmental candid- 
ate, referred to in sub-rule (1) of R. 7-A 
who did not on a selection to any Grade 
in the Service desire to be absorbed in 


the service might continue to hold the 
post held by him immediately before 


the selection as if he had not been 
selected. The validity of R. 7A was 
questioned by some of the direct recr- 
uits, who were appointed in the year 
1968 in the High Court of Delhi by a 
Writ Petition. We understand that 
the said writ petition has been transfe- 
{red to the file of the Centra] Administ- 
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rative Tribunal and the said writ petiti 


on is still pending. We are not concer 
ned here with the merits of contention 
urged by the contesting parties in thos 
proceedings. We are concerned in thi 
case only with the question of seniorit 
as between direct recruits and prom 
otees, 


10. From the statements annexed 
to the counter-affidavit filed by Shri V. 
Subramanian, Director in the Depart- 
ment of Economic Affairs, it is seen 
that in the Indian Economic Service 
there were 3 vacancies for direct recru- 
its in the year 1964, 18 in the year 1965, 
80 in the year 1966 and 12inthe year 
1967. Ncbody was recruited directly 
to those posts during those years. In 
the year 1968 there were 11 vacancies 
for direct recruits but 32 were recruited 
directly during that year. In 1969 there 
were 6 vacancies for direct recruits and 
31 were recruited, in 1970 there were 
33 vacancies for direct recruits, in 1971 
there were 12 vacancies for direct recru- 
its, in 1973 there were 25 vacancies 
for direct recruits, in 1974: there were 
20 vacancies for direct recruits and in 
1975 there were 11 vacancies for direct 
recruits. By the year 1984 in all there 
were 435 vacancies for direct recruits 
out of which only 342 posts were filled 
up by direct recruitment. In all 93 posts 
intended for direct recruits remained 
unfilled and most of them were held all 
along by persons who had been promo: 
ted from the feeder posts. The position 
in the Indian Statistical Service was mort 
or lese the same. As against a total of 
303 vacancies meant for direct recruits 
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tween the years 1964 and 1984 only 
5 direct recruits were appointed In 
is department also the posts which 
mained unfilled been held by the 
rsons who were departmental candid- 


es It is alleged in the counter-affida- 
t filed on behalf of the Union of India 


which the deponent is Shri P. G. 
le, Deputy Secretary in the Depart- 
ent of personal and Administrative 
eforms that many of the depaitmental 
ndidates had been allowed to hold 
sts including in Grade 1V of the 
oresaid Services purely on ad hoc and 
gratis basis. The relevant part of 
e counter-affidavit is to be found in 
ragraphs 21 to 24 thereof. It is 
fortunate that even though the 
omotees have been discharging 
leir duties to the best of their 
bility and receiving salary and all- 
wances from the Government for the 
srvices rendered by them, it is alleged 
1) the course of the said counter-affida- 
it that was being paid to them was by 
ay of grace This statement adds 
sult to injury. If the Government felt 
lat they were not competent to discha- 
se their duties and they had not been 
\pointed permanently to the posts held 
y them, it was open to it to rever them 
) their posts from which they had been 
romoted leaving it open to them to 
uestion the orders of reversion in 
ourt The Government was in need 
ftheir services and the petitioners 
ave been holding these posts for 
Barly 15 to 20 years. It is not 
say at this distance of time that 
i¢ Government was only keeping them 
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in their posts asa matter of grace. Be 
that as it may, it is seen that the Depar- 


tmental promotion Committee met only 
thrice between 1956 and 1984, i. e. in 


1970, 1972 and 1884 although under the 
rules and instructions issued by the 
Central Government on the advice of 
the Union Public Service Commission. 
the Departmental promotion Committee 
had to meet annually. When the 
Departmental Promotion Committee 
met in the year 1970, it prepared a 
select list consisting of 33 names to fill 
33 vacancies only in Grade IV from 


amongst those who had already 
been ptomoted to Grade 1V temporarily 
and at that time only officers 


who had completed four year of 
regular service in the feeder posts as on 
December 31, 1966 were considered 
although the Departmental Promotion 
Committee was meeting in the year 


1970. If it had taken into consideration 
the service putin by the departmental 


candidates till the date on which it took 
up their cases for consideration for 
promotion many other who had been 
promoted on a temporary basis to Grade 
1V would have become eligible for 


consideration. By omitting to take the 
cases of those persons into consideration 


on the ground that they had not compl- 
eted four years of regular service in the 
feeder posts as on December 31, 1966 
the Departmental Promotion Committee 
violated Arts. 14 and 16 (1) of the 
Constitution of India. It is further 
seen that the Departmental Promotion 
Committee made its recommendations 
on the basis of the records of service 
and seniority of each of the departmen- 
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tal candidate. It is not known whether 
any of them were found to be unfit on 
the basis of their record of service 
only. It is, however, seen that the select 
list contained only 33 names because 
the Departmental Promotion Committee 
felt that there were the only 
vacancies for which it could make 
recommendations under R. 8 (1) (a) (i!) 
of the Rules, If it had made recomme- 
ndations to the Government in respect 
of all the vacancies which were avail- 
able then, perhaps, the names of some 
others who were left out would have 
been included in the select list. Then 
after an interval of 12 years the Depart- 
mental Promotion Committee met in the 
year 1982. There again the same 
procedure was followed and the next 
meeting of the Departmental promotion 
Committee, as already stated, was in 
1984. Forno fault of the petitioners 
and the officers similarly situated their 
cases for promotion were not considered 
every year and even those who have 
been found fit by the Departmental 
Promotion Committee for promotion 


had to wait for nearly 15 years to get 
into the ‘regular’ service through a 


select list prepared by the Departmental - 


Promotion Committee. 


11. compliance with our direc- 
ction the Government has _ produced 
before the Court two lists showing 
the name of officers who were appoin. 
ted to Grade IV posts of Indian Econ- 
omic/Statistical Service either regularly 
oronad hoc basis arranged accord- 
ing to the dates from which they have 
been officiating in these posts continu- 
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ously. 

12. Alarge number of decisions 
were cited at the Bar by the | arned 
counsel for the parties Some of them 
are §. B. Patwardhan v. State of Maha- 
rashtra. (1977) 3 SCR 775, Rajendra 
Narain Singh v. State of Bihar, (1980) 
3SCR 450 Baleshwar Dass v. State 
of U. P. (1981) 1 SCR 449. A. Janar- 
dhana v. Union of India, (1983) 2 
SCR. 936. P.S. Mahal v. Union of 
India, (1983)3 SCR 847, O. P Singla 
v Union of India, (1985) 1 SCR 351 
Karam Pal v. Union of India, (1985) 
3 SCR 271, G S Lamba vy. Union of 
India, (1985) 3 SCR 431, Pran Kris- 
hna Goswami v. State of West Bengal, 
(1985) Supp SCC 221 and D.K. Mitra 
v. Uuion of India, (1985) Supp SCC 
243. We have carefully considered 
all the decisions cited before us. : 


13. It is now well-settled that it 
is permissible for the Government to 
recruit persons from different sources 
to constitute a service. It is also open 
to it to prescribe a quota for each 
source. Rules of recruitment framed 
on the above lines are perfectly legiti- 
mate and quite consistent with Arts 
14and 16 of the Constitution. It is 
also true that when the Rules of re- 
cruitment prescribe recruitment from 
different Services in accordance with 
the specified quota the Government is 


bound to appoint persons to the Ser- 
vice concerned in accordance with the 


said Rules. The seniority of persons 
recruited from different sources will 
have to be regulated accordingly. So 
far there can be no controversy. But 
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are faced in this case with the pro- 
n of resolving conflicts which have 
en on account of a violent depart- 
made by the Government from. the 
es of recruitment by allowing those 
) were appointed contrary to the 
les to hold the phsts continuously 
ra long period of time. The 
stion is whether after such a long 
iod it is open to the Government 
place them in seniority ata place 
er than the place held by persons 
> were directly recruited after they 
| been, promoted, and whether it 
uld not violate Arts. 14 and 16 of 
Constitution if the Government is 
ywed to do so. Promotions of offi- 
shave been made in this case deli- 
ately and in vacancies which have 
ted fora long time. A letter ‘dated 
gust 11, 1978 written by Shri S.D. 
il, Minister of State for Home 
fairs, Personne! Department to Shri 
nga Bhakt Singh, Member of Parlia- 
nt substantiates the conclusion. The 
evant part of the letter reads; 
“Government resorted to making 
hoc appoinments as it was separ- 
ly considering proposals to reorga- 
e Grade IV of the two Services. 
nding such reorganisation Govt. 
s taken a deliberate decision to rest- 
t direct recruitment for the pre- 
m= it is, therefore, not correct to 
, that ad hoc appointments have 
=n made due to non-availability of 
‘ect recruite. I may add that but 
r this deliverate decision, most of 
> officers holding ad hoc posts in 
rade IV would have continued to 
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stagnate in the lower posts of Investi- 
gators ” 


14. At one stage it was argued 
before us on behalf of some of the 
respondents that the petitioners who 
have not been appointed in accordance 
with R. 8(1) (a) (ii) could not be trea- 
ted as members of the Indian Econo- 
mic Service or of the Indian Stati- 
stical Service at all and hence there 
was no question of determining the 
question of seniority as between the 
petitioners and the direct recruits. 
This argumant has g:t to be rejected. 
les = true that “the =~ petitroners 
the actual prescribed under R. 8(1) 
(a) (ii) but the fact remains that 
they have been working in posts inclu- 
ded in Grade IV from the date on which 
they were appointed to these posts. The 
appointments are made in the name 
of the president by the competent 
authority. They have been continuously 
holding these posts. They are being 
paid all along the salary and allowances 
payable to incumbents of such posts. 
They have not been asked to go back 
to the posts from which they were pro- 
moted at any time since the dates of 
their appointment. The orders of pro- 
motion issued in some cases show that 
they are promoted in the direct line of 
their promotion. It is expressly admit- 
ted that the petitioners have been allo- 
wed to hold posts iucluded in Grade IV 
of the aforesaid services, though on an 
ad hoc basis. (See Para 21 of the coun- 
ter-affidavit filled by Shri P.G. Lele, 
Deputy Secretary, Department of Per- 
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sonnel and Administrative Reforms). 
It is, therefore, idle to contend that 
posts in Grade IV of the two Services 
in question. Itis significant that net- 
ther the Government has issued orders 
of reversion to their former posts nor 
has anybody so for questioned the right 
of the petitioners to continue in the 
posts which they now holding It would 
be unjust to hold at this distance of 
time that on the facts and in the circu- 
mstances of this case the petitioner are 
not holding the posts in Grade IV. The 
above contention is therefore without 
substance. But we, however, make it 
clear that it is not our view that when- 
ever a person is appointed in a post 
without following the Rules preseribed 
for appointment to that post, he should 
be trcated as a person regularly appoin- 
ted to that post. Such a person may be 
reverted from that post But ina case 
of the kind before us where persans 
have been allowed to function in higher 
posts for 15 to 20 years with due deli- 
beration it would be certainly unjust to 
hold that they have no sort of claim to 
such posts and could be reverted uncere- 
moniously or treated as persons not 
belonging to the Service at all, particu- 
larly where the Government is endowed 
with the power to relax the Rules to 
avoid unjust results. In the instant case 
the Government has also not expressed 
its unwillingness to continue them in 
the said posts. The other contesting 
respondennts have also not urged that 
the petitioners should be sent out of 
the said posts The only question agita- 
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ted before us relates to the seniority 
as between the petitioners and the direct 


recruits and sucha question can arise 
only where there is no dispute regard- 


ing the entry of the officers concerned 
into the same Grade. In the instant 
case there is no impediment even under 
the Rules to treat these petitioners and 
others who are similarly situated ag 
persons duly appointed to the posts in 
Grade IV because of the enabling pro- 
vision contained in R. 16 thereof. Rule 
16 as it stood at the relevant time read 
as follows : 


‘16, The Government may relax 


the provisions of these rules to such 
extent as may be necessary to ensure 


satisfactory working or :semove inqeui- 
table results.” 


Now Rule 16 reads thus: 


“16. Powers to relax: The Govern- 
ment may in consultation with the 
Commission and for reasons to be 
recorded ‘in writing relax any of the 
provisions of these rules with respect 
to any class or category of persons or 
posts and no such relaxation shall be 
given so as to have retrospective effect.” 


15. GS. Lamba’s case (1985) 3 
SCR 431 : (AIR 1985 SC 1319) (supra) 
may be carefully considered at this 
stage. In that case this Court was conce- 
rned with the Indian Foreign Service 
which was governed by the Indian Fore- 
ign Service, Branch ‘B’ (Recruitment, 
Cadre, Seniority and Promotion) Rules, 
1964. The said rules provided for 
recruitment to the said Service from 
three different sources (i) direct recruit- 
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ment by competitive examination, (ii) 


substantive appointment of persons 
included in the select list promoted 
on the basis of a limited competi- 
tive examination and (ili) promotion 
on the basis of seniority. One of the 
Rules provided that the recruitment 
should be made from the above sour- 
ces on the following basis: (i) 6/6th 
of the substantive vacancies to be 
filled in by direct recruitment, (11) 334% 
of the remaining 5/6 of the vacancies 
to be filled onthe basis of results of 
limited competitive examinations and 
(iii) the remaining vacancies to be filled 
in by promotion on the basis of senior- 
ity. The Court found that the direct 
years, limited competitive examination 
had also not been held for years and 
promotions from the select list had 


been made in excess of the quota. It. 


found that there was enormous depart- 
ure from the rules of recruitment in 
making appointments over _ several 


years. The Court was of the view that 
the situation in this case was similar 
to the situation in two other earlier 
cases of this Court in A. Janarbhana’s 
case, (AIR 1983 SC 769) (supra) and 
O. P. Singla, (AIR) 1984 SC 1595) 
(supra). The Court felt that in 
the circumstances it should be pres- 


umed that the excess appointment by 
promotion had been made in relaxation 
of the Rules since there was power to 
relax the Rules similar to the power 
uncer R 16 in the Rules with which 
we are concerned here. Justifying the 
above view the Court observed at 
pages 458-459 (ofSCR) 
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“It was however contented that 
it is not permissible to infer that pro- 
motions in excess of quota were given 
by relaxing the quota rule because the 
posts in Integrated Grades II and III 
were within the purview of the Union 


| Public Service Commission and the 


proviso to Rule 29 (a) mandates that 
power to relex is hedged in with a 
condition that it can be done after 
consultation with the Commission, 
and there is nothing to show that the 
Commission was ever consulted. 
Undoubtebly, the proviso to Rs. 29 


(a) requires that the controlling autho- 


rity cannot relax any of the provisions 


of the rules in respect of posts which 
are within the purview of the Union 
Public Service Commission unless after 
consultation with the Commission. It 
was submitted that nothing is placed 
on the record by the petitioners to 
show that power to relax the quota 
rule was’ exercised after consultation 
with the Union Public Service Commi- 
ssion. Assuming that there was no 
consultation, would the exercise of 
power to relax be vitated and and the 
appointments made in relaxation of 


the mandatory quota rule be ab initio 
invalid? Commencing from the deci- 
sion of the Privy Council in Mon- 
treal Street Railway Co. v. Norman- 
din, AIR 1917 P. C. 142 it is well-set- 
tled that when the provisions of a 
statute relate to the performance of a 
public duty and the case is such that 
to hold null and void acts done in 
neglect of this duty work general 
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inconvenience or injustice to persons 
who have not control over those en- 
trusted with the duty and that at the 
same time would not promote the 
main object of the Legislature, it has 
been the practice to hold such provi- 
sions to be directory only, the neglect 
of them, though punishable, not affe- 
cting the validity of the acts done’. 
The view was expressed in the con- 
text of the failure to revise list of Jur- 
ors by the Sheriff according to the 
revised statutes of Quebec and con- 
viction was challenged on the ground 
of mistrial held by selceting Jurous 
from unrevised lists. The challenge 
failed. Coming home in State of U P. 
v. Manbodhan Lal Srivastava, 1958 
SCR 533 a Constitution Bench of this 
Court specifically held that where in con- 
sultation with the Public Service Com- 
mission is provided as required by 
Art. 320 (3) (c) of the Constitution 
such provision is not mandatory and 
they do not confer any sights on pub- 
lic servants so that the absence of 
consultation or irregularity in consu- 
Itation does not afford him a cause 
of action in a Court of law. There 
are number of subsequent decisions to 
which our attention was called reiterat- 
ing the same principle. Therefore as- 
Suming there was failure to consult 
the Union Public Service Commission 
before exercising the power to relax 
the mandatory quota rule and further 
assuming that the posts in Integrated 
Grade If and IL were within the 
purview of the Union Public Service 
Commission and accepting for the time 
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being that the Commission was not 
consulted before the power to relax the 
rule was exercised yet the action taken 
would not be vitiated nor would it 
furnish any help to Union of India 
which itself cannot take any advantage 
of its failure to consult the Commission. 
Therefore it can be safely stated that 
the enormous departure from the quota 
rule year to year permits an inference 
that the departure was in exercise of 
the power of relaxing the quota rule 
conferred on the controlling authority. 
Once there is power to relax the manda- 
tory quota rule, the appointments made 
in excess of the quota from any given 
source would not be illegal or invalid 
but would be valid and legal as held 
by this Court in N.K. Chauhan v. State 
of Guiarat. (1977) 1 SCR 1037. There- 
fore the promotion of the promotees 
was regular and legal both on account 
of the fact it was made to meet the 
exigencies of service in relaxation of 
the mandatory quota rule and to subs- 
tantive vacancies in service.” 


16. The Court ultimately quashed 
the seniority list and directed the pre- 
paration of seniority list on the basis 
of length of continuous officiation in 
the cadre. The facts in this case being 
almost identical there is no reason why 
the view expressed in G.S. Lamba’s 
case should not be adopted here also. 


17. The continuance of these peti- 
tioners may be justified on the basis 


of the above quoted R. 16 on the assum- 
ption that the Government had relaxed 
the Rules and appointed them to the 
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sts in question to meet the adminis- 
tive requirements. 


18. The enormity of the prejudice 
tis likely to be caused to the peti- 
ners and others who are similary 
uated can be demonstrated by setting 
t the effect of sticking to quota rule 
found in R. 8&(1) (a) even though 
re has beena deliberate deviation 
mit. The result of applying the 
ota rule would be as follows : petitio- 
tr No. 1 who was promoted to Grade 

on November 6, 1965 would be 
ior to a direct recruit of 1974 batch 

titioner No. 3 who was promoted 
Grade lV on March 22, 1966 would 
come junior to a direct recruit of 
79 batch Petitioner No 6 who was’ 
romoted to Grade IV post in July 1 
466 would become junior to direct 
cruit of 1982 batch. Petitioner No 
) who was promoted to Grade IV on 
ay 18, 1968 would become junior to 
irect recruits of 1982 batch. Petition- 
‘ss Nos. 16 to 18 and 21 to 25 would 
yntinue to be treated as ad hoc appoi- 
fees and will be junior to everybody 
pointed till now into the Service as 
ley cannot be fitted anywhere even 
ough they have put in 9 to 15 years 
f service in Grade IV. These starting 
sults ought to shock anybody’s consci- 
ace. The only just solution to this prob- 
m is to treat the petiticner as persons 
uly appointed to the Service with 
fect from the day on which they were 
romoted to the Grade IV posts 


19. As observed in D.R. Nimv. 
inion of India. (1967) 2 SCR 325 
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when an officer has worked for a long 
period as in this case for nearly fifteen 
to twenty years in a post and had never 
been reverted it cannot be held that the 
officer’s continuous officiation was a mere 
temporary or local or stop gap arrangem 
ent even though the order of appointment 
may state so In such circumstances the 
entire period of officiation has to be cou- 
nted for seniority. Any other view would 
be arbitrary and violative of Arts. 14 
and 16 (1) of the Constitution because 
the temporary service in the post in 
question is not for a short period inten- 
ded to meet some emergent or unfore- 
seen circumstances Cl. (b) of R 9C 
of the Rules which deals with the ques- 
tion of seniority of promotees becomes 
irrelevant in the circumstances of this 
case as regards the promotees who have 
been holding the posts from a long time 
as stated above. . 

20. The decision in A. Janardhana’s 
case (1983 SC 769) (supra) and the decis- 
ion in O. P: Singla’s case (AIR) 1984 
SC 1595) (supra) strongly support the 
above view. It is not necessary to refer 
to them in great detail since in GS. 
Lamba’s case (AIR 1985 SC 1019) 
(supra) the effect of the said decision 
is set out very clearly. 

21. The decision in Karam Pal’s 
case (AIR 1985 SC 774) (supra) is not 
of much assistance to the direct recruits. 
In that decision there was a specific 
finding that except for a period of two 
year i.e. in 1966 and 1970, direct recrul- 
tment had been made in accordance 
with the Scheme governing recruitment 
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that there was substantial compliance 
with tbe rules of recruitment governing 
that Service. The Court observed that 
in the absence of serious failure in 
implementing the relevant rules there 


was no ground to interfere with the inter 


se seniority of the officers in the Grades 
concerned. Hence that decision is 
distinguishable of facts from the present 
case. 


22. We are aware that the view we 
are taking may upset the inter se seni- 
ority between those promotees who were 
included in the Select Lists of 1970, 
1982 and 1984 and those who were 
included later on or who have not been 
included at all till now. The existence 
of this possibility should not deter us 
from adopting a uniform rule in the 
case of all promotees and direct recruits 
to adjust the equities amongst them 
as regards their relative seniority in the 
light of the violent departure made by 
the Government both as regards direct 
recruitments and promotions which it 
had to make every year under the Rules. 
The prejudice which the promotees 
included in the Select Lists might suffer 
is marginal and has to be ignored. 


23. Having given our anxious con- 
sideration to the submissions made on 
behalf of the parties and the peculiar 
facts present tn this case we feel that 
the appropriate order that should be 
passed in this case is to direct the Union 
Government to treat all persons who 
are stated to have been promoted in this 
case to several posts in Grade IV in 
each of the two Services contrary 
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to the Rules till now as having be 
regularly appointed to the said posts 
Grade IV under R. 8 (1) (a) (ii) a 


assign them seniority in the cadre wi 
effect from the dates from whi 


they are continuously officiatiny in 1 
said posts. Even those promote 
who have been selected in 1970, 198 
and 1984 shall be assigned seniority wi 
effect from the date on which th 


commence to officiate continuously | 
the posts prior to their selection. F 


purposes of seniority the days | 
their selection shall be ignored. TI 
direct recruits shall be given seniori 
with effect from the date on whic 
their names were recommended by tt 
Commission for appointment to suc 


‘grade or post as provided in Cl. ¢ 


of R. 9-C of the Rules’ A seniorit 
list of all the promotees and the dire 
recruits shall be prepared on the aboy 
basis treating the promotees as fu 
members of the Service with effect fror 
which they are continuously officiatin 
in the posts. This direction shall b 
applicable only to officers who hay 
been promoted till now. This is th 
meaning of the direction given by th 
Court on February !, 1984 which states 


we wish to make it clear that there i 
no question of any rotation systen 
being applied under the Rules, as the 
exist now,’ All appointments shall b 


made hereafter in accordance with th 
Rules and the seniority of all officer 
to be appointed hereafter shall b 
governed by R. 9C of the Rules. 


24. Weare informed that some o 
the promotees and direct recruits wh¢ 
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are governed by this decision have been 
promoted to higher grades. If as a 
result of the preparation of the seniority 
list in accordance with the decision 
and the review of the promotions 
made to higher grades any of them 
is likely to be reverted such officer 
shall not be reverted. He shall be contin- 
ued in the higher post which he is now 


holding by creating a supernumerary post, 


if necessary to accommodate him. His 
further promotion shall however be 
given to him when it becomes due as 
per the new seniority list to be pre- 
pared pursunnt to this dccision. There 
shall, however, be a review of all pro- 
motions made so far from Grade IV 
to higher posts in the light of the new 
seniority list. If any officer is found 
entitled to be so promoted to ‘a higher 
grade he shall be given such promo- 
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tion when he would have been promo- 
ted in accordance with the new seni- 
ority list and he shall be given all 
consequential financial benefits flowing 
therefrom. Such review of promotions 
shall be completed within three months 
and the consequential financial bene- 
fits shall be paid within three months 
thereafter. In giving these directions 
we have followed more or less the dire- 
ctions given we have followed 
more or less the directions given 
in P. S. Mahal v. Union of India, (AIR 
1984 SC 1291) (supra) 

25. Wedirect that above directi- 


ons shall be complied with, within the 
period indicated above. 


26 The petition is 
disposed of. 


accordingly 


Order accordingly. 
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IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 
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OBSERVATION 


Administrative order—State Govt. sanctioned, supply of crude oleo resin to three 
nits—It could not be said that the orders were arbitrary, mala fide and not in public 
terest—No violation of Articles 14 and 19 (1) (g)—Constitution of Jummu and 


ashmir, 8.45. 


OBSERVED BY 


P.N. Bhagwati, V. D Tulzapurkar and 
R. S. Pathak 
Hon’ble Chief Justice and Judges Supreme Court of India. 


Writ Petns. Nos. 37-39 of 1979 decided on 7-3-1986 between Brij Bhushan and 
nother, etc, Petitioners v. State of Jammu & Kashmir and others Respondents. 


P.N. Bhagwati, CJ., :— The dispute in 
hese writ petitions relates to the valid- 
ty of three Orders, one dt. 13th Oct. 
1978 and the others dt. 21st Oct. 1978 
by which the State of Jammu & Kash- 
nir sanctioned supply or crude oleo 
resin at the rate of 9,000 tonnes per 
inmnum to respondent No. 4, 4,000 ton- 
nes per annum to respondent No. 2 and 
4,000 tonnes per annum to respondent 
No. 3. All the three impugned Orders 
provided for supply of oleo resin at the 
rate of Rs. 260/- per quintal exclusive 
of cost of tins, containers, sales tax etc. 
and under each of the three impugned 
Irders, there was to bea moratorium 
on the rafe of the first 5 years and there- 
after the rate was liable to be increased 
or decreased according to the formula 
(0 be finalised between the Forest Depa- 
‘tment and respondent No. 2, 3 or 4 as 


TEXT 


the case may be. The validity of each 
of these three impugned Orders has been 
challenged in the present writ petitions. 
The grounds on which the challenge is 
based are, however, without substance 
and that is why we dismissed these writ 
petitions by an earlier Order made by 
us. The reasons for which we made the 
Order dismissing the writ petitions are 
identical with the reasons given by us 
while disposing of Writ Petns. Nos. 481- 
82 of 1979 namely, Kasturilal Reddy v. 
State of Jammu & Kashmir, (1980) 2 
SCR 1338: AIR 1980 SC 1992. But in 
order to appreciate the applicability of 
these reasons in the present writ petiti- 
ons, it is necessary to briefly set out the 
circumstances in which the three impug- 
ned orders came to be passed by the 
State of Jammu & Kashmir. 


2. There is a commodity called 
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oleo resin which is a forest produce 
extracted from certain species of trees 
popularly known as chir trees. The pro- 
ces: of extraction is called tapping. 
Oleo Resin is produced in only three 
States in the country namely, Himachal 
Pradesh, Uttar Pradesh and Jammu & 
Kashmir. It is an important raw-mate- 
rial for manufacture of rosin, turpentine 
and their derivatives. The quantity of 
resin extracted from Chir trees in Jammn 
& Kashmir was less than 6 000 tonnes 
in 1972-73 and its large potential had not 
been exploited until that time, though 
the States of Himachal Pradesh and 
Uttar Pradesh had been producing oleo 
resin for quite some time. In or about 
1972, realising the importance of cleo 
resin as basic raw-material and witha 
view to developing industrie based on 
oleo resin, the Central Government 
appointed a Committee called Central 
Coordination Committee for «osin & 
Turpentine inter alia to look into the 
need for higher production of oleo resin 
with improved and modern methods 
with a view toimproving quality and 
Out-put, diversification of products by 
processing industries and export of 
sophisticated products. Pursuant to the 
recommendations made by this Commi- 
ttee, the State of Jammu & Kashmir 
adopted vigorous measures for increas- 
ing the production of oleo resin and asa 
Tesult of these measures, during the 
years 1974-75 to 1978-79 the production 
of oleo resin went up considerably as 
disclosed by the following figures : 
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1974-75 17,800 tonne 
1975-76 33,630 ,, 
1976-77 36,214 
1977-78 37,536. 4 
1978-79 39,189 


During this period, however, the state 
of Uttar Pradesh and Himachal Prades 
closed down various areas for tappin; 
in view of extensive damage caused to th 
chir trees by the private contractors wit! 
the result that the production of ole 


_ resin from these two states came dow: 


by about 40 percent The consequence 
was that from 1976-77 to 1978-79 th 
production of oleo resin in the state o 
Jammu & Kashmir accounted for mor 
than 50 percent of the total productior 
of oleo resin in the country. 


3 Now, in the state of Jammu é 
Kashmir, the tapping operations wer 
entrusted by the state Govt. to privat 
contractors since 1973 and majority o 
these private contractors were member. 
of Hoshiarpur Rosin Manufacturers As 
sociation. The contracts for tappin; 
which were given to the private contrae 
tors were of three types and the net res: 
ult of giving these contracts was that ou 
of total production of oleo resin abow 
50 percent of the quantity produced wa: 
taken away by the private contractor 
and only the balance of 50 percent rem: 
ained with the state Govt. The Stat 
Govt had its own three units in the pub: 
lic sector for manufacture, of rosin ant 
turpentine which needed oleo resin out 0} 
the quantitiee remaining with the Stat 
Government. Out of these three units, 
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ne at sunderbani was_ closed while the 


ther two units at Rajouri and Miran 
aheb utilised 5,000 tonnes and 2,000 


onnes of oleo resin. The State Govt 
as thus left with a surplus of about 11 
o 12 thousand tonnes of oleo resin after 
eeting the needs of its own public sec- 
or units and the State Govt. was regul- 
rly auctioning this balance quantity of 
Jeo resin remaining with it. The large 
ulk of the quantity of oleo resin auc- 
ioued by the State Govt. was being pur 
hased by members of the Hoshiarpur 
osin Manufacturers Association and, 
ccording to the State Govt. what was 
appening was that these purchasers 
sed to form syndicates with a view to 
orcing down the prices and cornering 
leo resin at low prices and moreover 
hese syndicates would not allow the en- 
tire quantity of oleo resin placed in the 
auction to be purchased with the result 
that large stocks of oleo resin remained 
undisposed of with the state Govt. from 
year to year resulting in deterioration in 
juality and ultimate sale at much lower 
prices. The average price at which oleo 
resin was sold by the State Govt. in auc- 
tion in each of the six years preceding 
1979 was as follows : 


year Avq rate per quintal 
1972-72 Rs. 250.00 
1973-74 No auction held 
1974-75 Rs. 243.00 
1975-76 Rs. 204 00 
1976-77 Rs’ 201.25 
1977-78 Rs. 262.46 


It will thus be seen that in 1978 
vhen the three impugued Orders were 
assed by the State Govt. the average 
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rate at which oleo resin was sold in auct- 
jon was Rs. 262.46 and prior to that, 
the average rates were even lower. 


4. When the State Government 
fonnd that a large quntity of oleo-resin 
produced within the State was going out 
of the State by way of about 50% of the 
total production being siphoned away 
by the tapping cotractors and about 11 
to 12 thousand tonnes by way of purch- 
ases at auction, the State Government 
decided to take steps to promote indust- 
ries based on oleo resin available in the 
State so asto achieve as much value 
addition as possibls to the raw material 
by industrial conversion within the State 
and generate more employment oppor- 
tunites. The State Government also 
decided to embark upon a massive 
programme of industrialisation in the 
State. With this end in view, several 
meetings were held by the Chief Minis- 
ter in Bombay, Calcutta and Delhi with 
a view to persuading entrepreneurs in 
other States to invest in Jammu & Kash- 
mir. But, even before these meetings 
were held, initiatives were taken for the 
purpose of setting up industries in the 
State and negotiations were started by 
the State Government with respondents 
Nos. 2, 3 and 4 for setting up industires 
based on oleo resin. The negotiations 
between the State Government and 
respondent No. 2 commenced sometime 
in 1972 and so faras respondent No. 
4 is doncerned, the offer for setting up a 
factory for manufacturing rosin and 
turpentine derivatives was put forward 
by respondent No. 40n the basis of 
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a tender notice issued by the State 
Goverment on June 2,1974. Respond- 
ent No. 3 came forward with its offer 
to set up a factory for manufacturing 
rosin and turpentine derivatives on 
reading the report of the speeches made 
by the Chief Minister at the meetings 
held by him in Bombay, Calcutta and 
Delhi. Each of respondents Nos. 2, 3 
and 4 insisted in the course of the negot- 
iations that they would be prepared to 
set up factories for manufacturing rosin 
and turpentine derivatives with the latest 
machinery and most sophisticated tech- 
nology only if a continuous supply of 
oleo resin was assured to them by the 
State Government. The State Govern- 
ment with a view to promoting industri- 
al development in the State and ensuring 
proper utilisation of the raw material 
produced within the State by industrial 
conversion, passed the three impugned 
Orders sanctioning supply of 4,000 ton- 
nes Of oleo resin per annum to each of 
respondents No. 2, 3 and 4 9,000 tonnes 
of oleo resin to the 4th respondent. It 
may be noted that this assured supply 
of oleo resin was guaranteed to respon- 
dents Nos. 2, 3 and 4 not by way of sale 
simpliciter but only for the purpose of 
enabling them to run the factories which 
they decided to establish in the State for 
manufacturing rosin and_ turpentine 
derivatives. Havisg-regard to the aver- 
age prices at which oleo resin had been 
sold in the auctions in the last five years 
preceding the dates of the impugned 
Orders, the State Government 
agreed to supply the stipulated 
quabtities of oleo resin at the rate 
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of Rs. 260/-per quintal, exclusiy 
of the cost of tins, containers and sale 
tax, etc, which came to about Rs 


296/-per quintal. Pursuant to th 
agreemnt arrived between _ th 
State Government and respondent 


Nos. 2,3 and 4, land, electricity anc 
other facilities were made available tc 
respondents Nos. 2, 3 and ¢ 
started setting up then respetive factor. 
ies on the land allocated to them. The 
petitioners thereupon filed the present 
writ petitioners challenging the validity 
of the three impugned Orders assuring 
supply of 4,000, 4000, and 9,000, tonnes 
of oleo resin to respondent Nos. 
2, 3 and 4 respectively at the rate of Rs 
260/-per quintal exclusive of the cost o 
tins, containers, sales tax etc. 

5. The first ground of attack aga- 
inst the validity of the three impugned 
Ordcrs was that they created 
monopoly in favour of respondents Nos. 
2,3 and: 4 and constituted reasonable 
restriction on the right of the petitioners 
to carry on business of manufacture of 
rosin and turpentine derivatives unde 
Art. 19(1) (g) of the Constitution. We 
do not think there is any substance in 
this ground and it must be rejected. It is 
difficult to see how it can at all be cont- 
ended that any monopoly was created in 
favour of respndents Nos. 2, 3 and 4 by 
the State Government by making the 
three impugned Orders. The annual 
production of oleo resin in the State 
was in the neighbourhood of about 
36,000 tonnes and out of them only 
17,000 tonnes per annum were given to 
respondents Nos. 2,3 and 4 & about7,000 
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nnes were reserved for the units in the 
iblic sector, leaving as much as 12,000 
nnes of oleo resin available for the 


her manufacturers. The petitioners 
d other manufacturers did therefore, 


ve about 12,000 tonnes of oleo resin 
atlable for them. Inthe circumstan- 


S, NO Monopoly in regard to oleo resin» 


uld possible be said to have been crea- 
d by the State Government in favour 


‘respondents Nos. 2, 3, and 4. More 
yer, it may be noted that what the State 
overnment did under the three impug- 
d Orders was not sale simpliciter of 
eo resin but assured supply of oleo 


sin was guaranteed to respondents 
os.2 to 4for the purpose of feeding 


e factories to be set up by them in the 
ate. This ground of attack against 
e validity of the three impugned Orders 
ust, therefore, be rejected. 


6. The other ground urged on 
half of the petitioners against the vali- 
ty of the three impugned Orders was 
at they were arbitrary, malafide and 
yt in public interest in as much as a huge 
your was conferred on respondents 
‘os. 2,3 and 4 at the cost of the State. 
his ground is also without substance 
id cannot be substained. There are two 
ygent reasons why this ground cannot 
saccepted. The first reason is that 
hen the negotiations took place bet- 
een the parties and the three impugned 
rders were issued by the State Gover- 
ment, the average price at which oleo 
sin had been sold in action during the 
ye preceding years was not more than 
s, 260/-per quintal and the State Gov- 
Mment was, therefore, not unjustified 
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in fixing the price of oleo resin to be 
supplied to respondents Nos. 2, 3 and 


4 at Rs 360/-per quintal exclusive of the 
cost of tins, containers, sales tax, etc. 


It is true that at about this time the 
market price of oleo resin started rising 
and subsequent to the making of the 


three impugned Orders there was an 
abnormal rise in the mrket price, but 


that was obviously because by this time 
it had become known that the State 
Government had taken a policy decision 
not to allow the export of oleo resin 
from its territories but to given it only for 
industries set up within the State and 
scarcity price accordingly prevailed in 
the market. Secondly, there could be 


no question of the State Government 
trying to secure the highest price from 


respondents Nos 2,3 and4 since the 
sale of oleo resin to them under the three 
impugned Orders was not a sale simpli- 
citer but it was a sale for the purpose of 
feeding the factories to be set up by 
them. We may usefully quote here what 
we said in our judgment in Kcasturi Lal 
Lakshmi Reddy v. State of Jammu & 
Kashmir (AIR 1980 SC 1992) supra; 
while dealing with a similar argunient 
advanced in that case: 

“This argument, plausible though 


it may seem, is fallacious because if does 
not take into account the policy of the 


State not take into account the policy 
of the State not to allow export of resin 
outside its territories but to allot it only 
for use in factories set up within the 
State. It is obvious that, in view of 
this policy. no resin would be auctioned 
by the State and there would be no 
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question of sale of resin the open mar- 
ket and in this situation it would be 
totally irrelevant to import the concept 
of market pricc with reference to which 
the adequacy of the price charged by the 
state to the 2nd respondents could be 
judged. If the State were simply selling 
resin, there can be no doubt that the 
State must endeavour to obtain the high- 
est price subject, of course, to any other 


overriding considerations of public inter- 
est and in that event, its action in giving 
resin to a private individual at a lesser 
price would be arbitrary and contrary 
to public interest. But, where the State 
has, as a matter of policy, stopped sell- 
ing resin to outsiders and decided on 
allot it only to industries set up within 
the State for the purpose of encouraging 
industrialisation, there can be no scope 


for complaint that the State 
is giving resin at a lesser 
price than that which could be 


obtained in the open market. The yard- 
stick of price in the open market would 
be wholly inept, because in view of the 


State policy, there would be no quest- 
ion of any resin being sold in the open 


market, the object of the State in such 
case is not to earn revenue from sale of 
resin but to promote the setting up of 
industries within the State’’. 


This ground must also, therefore, 
be rejected. 


7. Then, it was contended on be- 
half of the petitioners that the State 
Government had acted arbitrarily in 
Selecting respondents Nos. 2, 3 and 
4 for setting up factories within the 
State for manufacture of rosin and 
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turpentine derivatives without affording 
any opportunity to the petitioners and 
others for obtaining such contract and 
this action of the State Government 
was not based on any rational or rele- 
vant principles and was, therefore viol- 


ative of Act 14 of the Constitution. 
We must reject this ground also with- 


out the slightest hesitation. Respond- 
ents Nos. 2, 3 and 4 themselves tock the 
initiative and made offers for setting 
up factories for manufacture of rosin 


and turpentine derivatives provided 
they were assured definite supply of oleo 


resin every year and ultimately, as a re- 
sult of negotiation which took place be- 
tween them and the State Government, 
they were given licence for setting up 
their factories and assured supply of 
oleo resin was guaranteed to them for 
the purpose of feeding their factories. 
There was nothing to prevent the petiti- 
oners and others from making similar 
offers in time. But, in any event, even 
if the petitioners and others had made 
offers, it was for the State Government 
to decide whether their offers shoud 
be accepted or not. Itis true that no 
advertisements were issued by the State 
Government inviting tenders for setting 
up factories for monufacture of rosin 
and turpentine derivatives or stating 
that assured supply of oleo resin would 
be guaranteed to any party who is pre- 
pared to put up a factory for manufact- 


ure of rosin and turpentine derivatives 
within the State. But, that cannot have. 


any invalidating effect on the decision 
of the State Government to allow resp- 
ondents Nos. 2, 3 and 4 to set up fact- 
ories and to guarantee assured supply 
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foleo resin to them for feeding their 
actories. We may point out that a 
imilar argument was advanced on _ be- 
alf of the petitioners in Kasturi Lal 
akshmi Reddy v. State of Jammu & 
ashmir, (AIR 1980 SC 1992) (supra) 
here a tapping contract was given to 
espondent No. 2 in that case and what 
e said in our judgment in that case 
pplies with equal force to the situation 
n the present case: 

eae but it must be remembered 
hat it was not a tapping cantract simp- 
liciter which was being given by the 
tate. The tapping contract was being 
iven by way of allocation of raw mat- 
rial for feeding the factory to be set 
up by the 2nd respotdents. The pre- 
Ominant purpose of the transaction was 
O ensure setting up of a factory ‘by the 
2nd respondents as part of process of 
industrialisation of the State and since 
the 2nd respondents wanted assurance 
ofa definite supply of resin as a con- 
dition of putting up the factory, the 
State awarded the tapping contract to 
the 2nd respondents for that purposes. 
If the State were giving tapping con- 
tract simpliciter there can be no doubt 
that the State would have to auction or 
invited tenders for securing the highest 
price, subject, of course, to any other 
relevant overriding considerations of 
public weal or interest, but ina case 
like this where state is allocating reso- 
urces such as water, power, raw 
materials etc. for the purpose of enco- 
uraging setting up of industries within 
the State, we do not think the state is 
bound to advertise and tell the people 
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that it wants a particular industry to 
be set up with the State and invited 
those interested to come up with prop- 
Osals for the purpose. The State may 
choose to do so if it thinks fit and in a 
given situation it may even turn out 
to be advantageous for ihe State to do 
so, but if any private party comes before 
the State and offeis to set up an indus: 
try, the State would not be committing 
breach of any constitutional or legal 


obligation if it negotiates with such 
party and agrees to provide  reso- 


urces and other facilities for the purpose 
of setting up the industry. The State is 
not obliged to tell such party; “please 
wait, I will first advertise, see whether 
any other offers are forthcoming and 
then after considering all offers, decide 
whether I hsould let you set up the indu- 
try’. It would be most unrealistic to 
insist on such a procedure, particularly 
inan area like Jammu and Kashmir 


which on account of historical, 
political and other reasons, is not 


yet industrially developed and where 
entrepreneurs have to be _ offered 
attractive terms in order to persuade 
them to set up an industry. The State 
must be free in such a case to negotiate 
with a private entrepreneur witha view 
to inducing him to set up an industry 
within the State and it the State enters 
into a contract with such entrepreneurs 
for providing resources and other facili- 
ties for setting up an industry the-contr- 
act cannot be assailed as invalid so long 
as the State had acted bona fide, reason- 
ably and in public interest.” 

Here in the present case there is 
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nothing at all to show that the State 
acted mala fide or out of improper or 
corrupt motive or in order to promote 
the private interest of someone at the 
cost of the State. We are clearly of the 
view that the three impugned orders do 
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not suffer from any infirmity and they 
cannot be assailed as invalid. 


8. These are reasons for which we 
dismissed the-present writ petitions. 


Petitions dismissed. — 
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OBSERVATION 


Constituion of India, Art. 311 (2) Second Proviso CI. (b)—Central Civil Ser- 
s (Classification, Control and Appeal) Rules (1965), R. 19—Dispensation of enq- 
y under Cl. (b)—Satisfaction of authority that is not ressonably practicable to 
d such inquiry - Disturbance created by employees of Research and Analysis Wing 
Govt.—Opinion of Disciplinary Authority that material witnesses would not be 
ilable due to intimidation—Dismissal of employees after or euS INE with ingniry 
eld, dispensation was valid. 3 


OBSERVED BY | 


V. D. Tulzapurkar; R. S. Pathak 
And D. P. Madon 


Hon’ble Judges Supreme Court of India 


IN 


Civil Appeals Nos 242 and 576 of 1982, decided on 12-9-1985 between Sat- 
ir Singh and others, Appellants v. Union of India and others, Respondents. 
And 

Between D. P. Vohra, Appellant v. Union of India and others, Respondents. 


TEXT 


Madon, J.:—The appellants who tion was dismissed by a Division Bench 
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re employed in the Research and An- 
sis wing, Cabinet Secretariat, Gover- 
ment of India were dismissed from 
‘vice in the exercise of the power con- 
red by clause (b) of the second pro- 
o to Art. 311 (2) of Constitution 
India read with Rule 19 of the Cen. 
1 Civil Services (Classification, Con- 
1 and Appeal) Rules, 1965, without 
‘ving any charge-sheet upon them and 
thout holding any inquiry. The appe- 
nis thereupon filed in the Delhi High 
urt a writ petition under Article 226 
the Constitution challenging the said 
lers of dismissal. The said writ peti- 


of the Delhi High Court by its judgm- 
ent and order dated September 25, 1981: 
(1982 Lab IC 663). It is against the 
said jugment and order of the Delhi 
High Court that the present two Appels 
have been filed by Special Leave grant- 
ed by this Court under. Article 311 of 
the Constitution : 


2. Prior to the amendment of the 
second clause of Art. 311 of the Con- 
stitution by the Constitution (Forty- 
second Amendment) Act, 1976, with 
effect from January 3, 1977, the second 
proviso to the said clause was the only 
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proviso to the said clause (2). Art. 311 
as amended by the Constitution (Fiftee- 
nth Amendment) Act, 1963, and the 
Constitution (Forty-second Amendm- 
ent) Art, 1976, reads as follows : 


“311. Dismissal, removal or redu- 
ction in rank of persons employed in 
civil capacities under the Union ora 
State,- 


(1) No person who isa member 
ofa civil service of the Union or an 
all-India service or a civil service of a 
State or holds a civil post under the 
Union ora State shall be dismissed or 
removed by an authority subordinate to 
that by which he was appointed. 


(2) No such person as aforesaid 
shall be dismissed or removed or redu- 
ced in rank except after an inquiry in 
which he has been informed of the cha- 
rges against him and given a reasonable 
opportunity of being heard in respect 
of those charges : 


Provided that where it is proposed after 


such inquiry, to impose upon him may be | 


imposed on the basis of the evidence 
adduced during such inquiry and it shall 
not be necessary to give such person any 
opportunity of making representation 
on the penalty proposed : 

Provided further that this clause 
shall not apply— 


(a) where a person is dismissed 
or removed or reduced in rank on the 
ground of conduct which has led to his 
conviction on a criminal charge; or 


(b) where the authority empow- 
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ered to dismiss or remove a person | 
to reduce him in rank is satisfied th 
for some reason, to be recorded by th 
authority in writing, it is not reasonab 
practicable to hold such inquiry; or 


(c) where the President or f 
Governor, as the case may be, is sati 
fied that in the interest of the security | 
the State it is not expedient to hold su 
inquiry. 


(3) If, in respect of any su 
person as aforesaid, a question aris 
whether it is reasonably practicable | 
hold such inquiry as is referred to. 
clause (2), the decision thereon of tf 
authority empowered to dismiss | 
remove such person or to reduce him ; 
rank shall be final.” 


Rule 19 of the Central Civil Servie 


(Clssification, Cotrol and Appea 
Rules 1965. 
3. The Central Civil Servic 


(Classification, Control and Appea 
Rules, 1965, have been made by th 
President in exercise of the power conf 
tred by the proviso to Art. 309 of th 
Costitution, Rule 19 of the said Ruk 
is in substance the same as the secon 
proviso to Article 311 (2) and provide 
as follows : 


“19. Special procedure in certai 
cases.— Notwithstanding anything cot 
tained in Rule 14 to Rule 18.— 

(i) where any penalty is impose 
on a Government servant on the groun 
of conduct which has led to his convict 
ion On a criminal charge, or 


(ii) where the disciniary author 
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ty is satisfied for reasons to be recorded 


y it in writing that it is not reasonably 
racticable to hold an inquiry in the 
anner provided in these rules, or. 

(iii) where the President is satis- 
edthat in the interest of the security 
f the State, it is not expedient to hoid 
ny inquiry in the manner provided in 
these rules. 
the disciplinary authority may cons- 
der the circumstances of the case and 
make such orders thereon as it deems 
fit : 
Provided that the Commission shall 
be consulted, where such consultation 
is necessary, before any orders are made 
in any case under this rule.” 


The word “Commission” is defined 
by clause (b) of Rules 2 meaning “‘the 
Union Public Service Commission.” 


The Decision in Tulsiram Patel’s 
Case. 


4. It was not disputed at the hear- 
ing of these two appeals that they fall to 
be decided in the light of what was held 
in Union of India v. Tulsiram Patel and 
other connected matters, (1985) 3 SCC 
398. By the decision in Tulsiram Patel’s 
case large number of writ petition 
either filed in this Court or in various 
High Courts and transferred to this 
Court and several Appeals by Special 
Leave, all involving the interpretation 


of Arts. 309, 310 and 311 of the Constitu- 
tion and in particular of the second prov- 
iso of Art 311 (2), were disposed of by a 


five-Judge Constitution Bench of this 
Court, with one learned Judge-dissenting 
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except as regards the enterpretation to 
be placed upon clause (c) of the second 
proviso to Art. 311 (2). 


5. A large number of points fell 
for decision in Tulsiram Patel’s case. 


It will, therefore, be convenient first to 
summarize topic-wise the conclusion 
reached by the majority in that case and 
then to emphasize the important rights 
conferred by the majority judgment upon 
persons who are members of a civil ser- 
vice of the Union of India or an All- 
India Service or a civil service of a State 
or hold a civil post under the Union of 
India or a State in other words, upon 
civil servants and thereafter to deal with 
the facts of the present. Appeals and the 
contention raised at the hearing thereof. 


6. The conclusicns reached by the 

majority in Tulsiram Patel’s case were 

I. The Pleasure Doctrine in the 
United Kingdom. 

(1) The pleasure doctrine relates 
to the tenure of a government servant, 
that is, his right to continue to hold of- 
fice. Under it all public officers and 
servants of the Crown in the United 
Kingdom hold their appointments at the 
pleasure of the Crown and their services 
can be terminated at will without assign- 
ing any cause. 

(2) The pleasure is not based upon 


any special prerogative of the Crown 
but is based on public policy and is in 


public interest and for public good. The 
basis of the pleasure doctrine is that the 
public is vitally interested in the effici- 
ency and integrity of civil servtces and, 
therefore, public policy requires 
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public interest needs and_ public 
good demands that civil servants who 
are inefficient, dishonest or corrupt of 
have become a security risk should not 
continue in service. 
(3) In the United Kingdom, Parlia- 
ment is sovereign and can make any law 
nd the courts have no power 
seeicte I void. In the United King- 
dom, therefore, the pleasure doctrine 1s 
subject to what may be expressly provi- 
ded otherwise by legislation. 
II. The Pleasure Doctrine in India 


(4) In India the pleasure doctrine 
has received constitutional sanction by 
being enacted in Article 310 (1) of the 
Constitution of India. Under Art. 310 
(1), except as expressly provided in the 
Constitution, every person whois a 
member of a defence service ora civil 
service of the Union of India or of an 
all-India service or holds any post conn- 
ected with defence or any civil post un 
der the Union of India holds office during 
the pleasure of the President and every 
person who is a member of a civil service 
of a State or holds any civil post under 
a State holds during the pleasure 
of the Governor of the State. 


(5) Thus, unlike in the United 
kingdom, in India the pleasure doctrine 
is not subject to any law made by Parli- 
ament or a State Legislature but is sub- 
ject to only what is expressly provided 
in the Constitution. In India, therefore, 
the exceptions to the pleasure doctrine 
can only be those which are expressly 
provided in the Constitution. 


(6) There are several exceptions 


D. P. Madon 
Judge 
Supreme Court of India 


to the pleasure doctrine expressly provi- 
ded in the Constitution. 


(7) Article 311, being an express 
provision of the Constitution, is an exce- 
ption to the pleasure doctrine contained 
in Art. 310 (1) of the Constitution, Cls, 
(1) and (2) of Article 311 restrict the 
operation of the pleaure doctrine so far 
as civil servants are concerned by confe- 
rring upon civil servants the safeguards 
provided in those clauses. 


(8) Under clause (1) of Article 311 
no civil servant can be dismissed or 
removed from service by an authority 
subordinate to that ty which he was 
appointed, . 


(9) Under clause (2) of Article 31] 
no civil servant can be dismissed or 
removed from service or reduced in rank 
except after an inquiry in which he has 
been informed of the charges against him 
and given a reasonable opportunity of 
being heard in respect of such charges, 
by reason of the amendment made by 
the Constitution. (Forty-second Amend- 
ment) Act, 1976, in clause (2] of Art. 
311 it is now not necessary to give toa 
civil servant an opportunity of making a 
repesentation with respect to the 


_ penalty proposed to be imposed upon 


him. 

_(10) An order of compulsory retir- 
ement from service imposed upon a civil 
servant by way of penalty amounts to 
“removal” from service and attracts the 
provisions of Article 311. 

(11) Restrictions on the operation 
of the pleasure doctrine contained 
in legislation made by  Parliam 
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in the United Kingdom and in 
uses (1) and (2) of Article 311 in 
ia are also based on public policy 
dare in public interest and for pub- 
good inasmuch as they give to civil 
vants a feeling of security of tenure. 


(12) The safeguard provided to 
il servants by clause (2) of Article 
1 is taken away when any of the three 
uses of the second proviso (originally 

only proviso) to Article 311 (2) be- 
es applicable. 

(13) It is incorrect to say that 
pleasure doctrine is a prerogative 
the British Crown which has been 
erited by India and transposed into 
Constitution, adopted to suit the 
mstitutional set up of the Republic of 
dia. Authorative judicial dicta both 
England and in India, for, instance, 
enton v. Smith, 1895 Ac 229 Dunn v. 
ie Queen, (1896) 1 QB 116, 119-120; 
C. (1895-96) 73 LT 695 and sub nom- 
> Dunn v. Regem in (1895-1899) All 
2 Rep 907, State of Uttar Pradesh v. 
‘bu Ram Upadhya, (1921) 2SCR 679, 
6, Moti Ram Deka v. General Mana- 
r N.EF. Railways, Maligaon Pandu, 
964) 5 SCR 683, 734-5 and Roshan 
1 Tandon v. Union of India, (1968) 
SCR 185, 195: (AIR 1967 SC 1889, 
ve laid down that the pleasure 
‘ctrine and the protection afforded 
civil servants by legislation in the 
nited Kingdom and by Cls (1) and 
) of Article 311 in India are based on 
iblic policy and are in public interest 
id for public good. Similarly, the with- 
awal of the safeguard contained in 
ause (2) of Article 311 by the second 
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proviso to the clause is also based on 
public policy and is in public interest 
and for public good. 


(14) Neither Article 309 nor Art. 
310 nor Article 311 sets out the grounds 
ror dismissal removal or reduction 
in rank or for imposition of any other 
penalty upon a civil servant. These 
Articles also do not specify what the 
Other penalties are. These matters are 
left to be dealt with by rules made under 
the proviso to Article 309 or by Acts 
referable to that Article or rules made 
under such Acts. 


(15: The pleasure of the President 
or the Governor is not to be exercised 
by him personally. It is to be exercised 
by the appropriate authority specified 
in rules made under the proviso to Arti- 
cle 309 or by Acts referable to that Arti- 
cle or rules made under such Acts. 
Where, however, the President or the 
Governor, as the case may be, exercises 
his pleasure under Article 310 (1), it is 
not required that such act of exercise of 
the pleasure under Article 310 (1) must 
be an act of the President or the Gover- 
nor himself but it must be an act of the 
President or the Governor in the Cons- 
titutional sense, that is, with the aid and 
on the advice of the Council of Minis- 
ters. 


Iii. The Inquiry under Article 
311 (2) 

(16) Clause (2) of Article 311 gives 
a constitutional mandate to the princi- 
ples of natural justice and the audi altc- 
ram partem rule by providing that a 
civil servant shall not be dismissed or 
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removed from service or reduced in rank 
until after an inquiry in which he has 
been informed of the charges against 
him and has been given a reasonable 
opportunity of being heard in respect 
of those charges. 


(17) The nature of this inquiry has 
been elaborately set out by this Court 
in Khem Chand v. Union of India, 1958 
SCR 1080, 1095-97 and even after the 
Constiution (Forty-second Amendment 
Act, 1976, the inquiry required by 
clause (2) of Article 3]1 would be the 
same except that it would not be nece- 
ssary to give to a civil servant an oppor- 
tunity to make a representation with 
respect to the penalty proposed to be 
imposed upon him. 


(18) As held in Suresh Koshy 


George v. University of Kerala (1969) 
1 SCR 317, 326-7 and Associated 
Cement... Companies: -Etd. = v." Poe. 


Srivastava, (1984) 3 SCR  36l, 
369, apart from Article 311 prior to its 
amendment by the Constitution (Forty- 
second Amendment) Act, 1976, it is 
not necessary either under the ordinary 
law of the land or under industrial law 
to give a second opportunity to show 
cause against the penalty proposed to 
be imposed upon an employee. 


(19) Ifan inquiry held against a 
civil servant under Art. 311 (2) is un- 
fair or biased or has been conducted in 
such a manner as not to give him a fair 
or reasonale opportunity to defend him- 
self, the principles of natural iustice 
would be violated; but in such a case 
the order of dismissal, removal or 
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reduction in rank would be _ bad 
as contravening the express provi- 
sions of Art. 311(2) and there js no 
scope for having recourse to Art 14 for 
the purpose of invalidating it. 


lV. The Second Proviso to Aft. 
311—-Q) 


(20) The language of the second 
proviso to Art. 311 (2) is plain and 
unambiguous. The key words in the 
second proviso are ‘‘this clause shall 
not apply”. There is no ambiguity in 
these words. Where, therefore, a situ- 
ation envisaged in any of the three 


_ clauses of the second proviso arises, the 


safeguard provided to a civil servant 
by Cl: (2) Art. 311 is taken away. 


(21) The second proviso to Art. 
311 (2) becomes applicable in the three 
cases mentioned in Cls. (a) to (c) of 
that proviso, namely, h 


(a) . where a person is dismissed 
or removed or reduced in rank on 
the ground of conduct which has 
led to his conviction on a_ criminal 
charge; 


(b) where the authority empow- 
ered to dismiss or remove a person of 
to reduce him in rank is satisfied that 
for some reason, to be recorded by that 
authority in writing it is not reasonably 
practicable to hold such inquiry; and 


_(c) where the President or the 
Governor as the case may be, is satis- 
fied that in the interest of the security 
of the State it is not expedient to hold 
such inquiry. 
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(22) The governing words of the 
ond proviso to Cl. (2) of Art. 311. 
ely, ‘this clause shall not apply”, 
mandatory and not directory and are 
he nature of a constitntional proh - 
ry injunction restraining the discip- 
ry authority from holding an inqu- 
under Art. 311 (2) or from giving 
kind of opportunity to the conce- 
d civil servant ina case where one 


the three clauses of the second pro- 
© becomes applicable. There is thus 


scope for introducing into the second 
viso some kind of inquiry or opp- 
unity to show cause by a process 
inference or implication. The maxim 
pression facit cessare tacitum”’ 
hen there is express mention of 
tain things, then anything not men- 
ned is excluded’’) applies to the’case. 
‘is well known maxim is a principle 
logic and common sense and not 
srely a technical rule of construction 
pointed out in B Shankara Rao Bad- 
1iv. State of Mysore, (1969) 3 SCR 
12. 


(23) The second proviso to Att. 
1 (2) has been in the Constitution of 
dia since the time the Constitution 
is originally enacted. It was not 
indly or slavishly copied from S. 240 
Yof the Government of India Act, 
35. There was aconsiderable debate 
| this proviso in the Constituent As- 
mbly as shown by Official Report of 
e Constituent Assembly Debates vol. 
., pages 1099 to 1116. The majority 
‘the members of the Constituent As- 
mbly had fought for freedom and 
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had suffered imprisonment in the cause 
of liberty and were, therefore, not 
likely to introduce into our Constitution 
any provision from the earlier Govern- 
ment of India Acts which had been 
enacted purely for the benefit of a foer- 
ign smperialistic power. They retained 
the second proviso asa matter of pub- 
lic policy and as being in the public 
interest and for public good. They 
further enserted Cl. (c) in the sec- 
ond priviso dispensing with the 
inquiry under Art. 311(2) in a case 
where the President or the Governor 
as the case may be, is satisfied that in 
the interest of the security of the State 
it is not expedient to hold such inquiry 
as also added a new clause, namely, Cl. 
(3), sn Art 311 giviving finality to the 
decision of the disciplinary authority 
that itis not reasonably practicable to 
hold the inquiry under Art. 311 (2), S. 
240 of the Government of India Act, 
1935, did not contain any provision sim- 
ilar to Cl. (c) of the second proviso to 
Art. 311(2) or Cl. (3) of Art. 311. 

V. Article 14 and the Second Pro- 
viso. 


(4) The principles of natural justice 
are not the creation of Article 14 of the 
Constitution Art 14 is not the begetter 
of the principles of natura] justice but 
is their constitututional guardian. 

(25) The principles of natural just- 
ice consist primarily of two main rules, 
namely, ‘‘nemo judex in causa sua” (‘‘no 
man shall be a judge in his own case’’) 
and ‘‘audi alteram partem’’ (‘‘hear the 
other side’). The corollary deduced 
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from the above two rules and particula- 
rly the audi alteram partem rule was 
‘qui aliquid statuerit parte inaudita 


altera, aequum licet dixerit haud aequus 
fuerit” (“he who shall decide anything 


without the other side having been heard 
although he may have.said what is right 
will not have done what is right’ or as 
is now expressed ‘“‘justice’’ should not 
only be done but should manifestly be 
seen to be done”). These two rules and 
their corollary are neithor new nor were 
they the discovery of English judges but 
were recognized in many civilizations 
and over many centuries. 


(26) Article 14 applies not only 
to discriminatory class legislation but 
also to arbitrary or discriminatory 
State action Violation of a rule of 


natural justice results in arbitrariness 
which is the same as discrimination, and 


where discriminaiton is the result ofa 
State action, itis a violation of Art. 
14. Therefore, a violation of a principle 
of natural Justice by a State action isa 
violation of Art. 14. 


(27) The principles of natural 
justice apply both to quasi-judicial as 
well as administrative inquiries entailing 
civil consequences. 


(28) It is well established both in 
England and in India that the principles 
of natural justice yield to and change with 
the exigencies of different situation and 


do not apply in the same manner to 
situations which are not alike. They 


are neither cast in a rigid mould nor can 
they be put in a legal strait jacket. 
They are not immutable but flexible 
and can be adopted, modified or 
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excluded by statuter and statutory 
rules as also by the constitution 
of the tribunal which has to decide 


a particular matter and the rules by 
which such tribunal is governed Insta. 


nces of cases in which it has been go 
held are Nor:west Holst Ltd. v. Secre 
tary of State for Trade, (1978) 1 Ch 
201, 227, Suresh koshy George y, 
University of Kerala, (1969) | SCR 317: 
322, A. K. Kraipak v. Union of India, 
(1970) 1 SCR 457, 469, Union of India 
vCol J. N. Sinha, (1971) 1 SCR 79] 
(794-95), Swadeshi Cotton Mills y. 
Union of India, (1981) 2 SCR 533,591: 
J. Mohapatra and Co.v. State of 
Orissa, (1985) 1 SCR 322, 334-5 and 
Maneka Gandhiv. Union of India, 
(1978) 2 SCR 621 681. ie 


(29) If legislation and the neces. 
ities of a situation can exclude the prin- 
ciples of natural justice including the 
audi alteram rule, a fortiori so cana 
provision of the Constitution such as 
the second proviso to Art 311 (2). ¢. 

(33) The audi alteram partem 
rule having been excluded by a constitu- 
tional provision, namely, the seco d 
proviso to Art. 311 (2) there is no 
scope for reintroducing it by a side-door 
to provide once again the same inquity 
which the constitutional provision has 
expressly prohibited. z 


ntation after an action is taken against @ 
person has been held by this Court ia 
Maneka Gandhi’s case and in Liberty 
Oil Mills v. Union of India, (1984) 3 SCG 
465 to be a sufficient compliance with 
the requirements of natural justice. If 


: 
(31) A right of marking a represé 
t 
| 
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ase of a civil servant to whom the 
isions of the second proviso to Art. 
(2) have been applied, he has the ri- 
fa departmental appeal in which 
in show that the charges made agai- 
(im are not true and an appeal isa 
rc and more effective remedy than a 
- of making a representation. 


(32) The majority view in A. K. 
alan v. State of Madras, 1950 SCR 
amely, that particular Articles gov- 
ag certain Fundamental Rights oper- 
xclusively without having any inter- 
jon with any other Article in the 
pter on Fundamental Rights was 
pproved and held to be not correct 
ustom Cawasji Cooper v. Union of 
a, (1970) 3 SCR 530 The position 
the majority view in Gopalan’s case 
overruled in R C Cooper’s case 


reiterated in Sambhu Nath Sarkar — 


tate of West Bengal, (1974) 1, Hard- 
Saha v. State of West Bengal, (1975) 
"R778, Khudiram Das v. State of 
t Bengal, (1975) 2 SCR 832 and Ma- 
s Gandhi’s case. Thus, the majority 
1 in Gopalan’s case was buried in R. 
Sooper’s case; its burial service was 
1in Sambhu Nath Sarkar v. State of 
t Bengal, Haradhan Saha v. State of 
+t Bengal and Khuditam Das v. State 
Vest Bengal and its funeral oration 
delivered in Maneka Gandhi's case, 


it is to be hoped that the ghost of 
t majority view does not at some fu- 


-time rise from its grave and stand, 
iking its chains, seeking to block the 
yard march of our country to prog- 
. prosperity and the establishment of 


Jelfare State. 
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(33) The decisions in R C. Cooper’s 
case and the other cases which followed 
it do not, however, apply where a Fund- 
amental Right, including the audi alte- 
ram partem rule comprehended within 
the guarantee of Art. 14, is excluded by 
the Constitution itself. Instances of such 
express exclusionary provisions contain- 
ed in the Constitution are Art. 31A(1) 
Art. 31B, Art. 31C, Art 22(5), and the 
second proviso to Art 311(2) as regards 
the audi alteram partem rule, namely, 
affording an opportunity of a bearing to 
a civil servant before imposing the pen- 
alty of dismissal, removal or reduction 
in rank upon him. 


(34) The principles of natural jus- 
tice must be confined within their proper 
limits and not allowed to run wild. The 
concept of natural justice is a magnific- 
ent thoroughbred on which this nation 
gallops forwards towards its proclaimed 
and destined goal of ‘Justice, social, 
economic and political”. This thoroug- 
hbred must not be allowed to turn into 
a wild and unruly horse, careering off- 
where it lists, unsaddling its rider and 
bursting into fields where the sign” no 
pasaran”’ is put up. 

VI. Service Rules and Acts. 

(35) Art, 309 is expressly made 
subject to the provisions of the Consti- 
tution. Rules made under the proviso 
to Art. 309, Acts referable to that Art- 
icle, and rules made under such Acts are, 
therefore, subject both to Art. 310 (1) 
asalso to Art. 311. If any such rule or 
Act impinges upon or restricts the opera- 
tion of the pleasure doctrine embodied 
‘1 Art. 310 (1) except as expressly pro- 
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vided in the Constitution or restricts or 
takes away the safeguards provided to 
civil servants by Cls. (1) and (2) of Att. 
311, it would be void and unconstitutio- 


nal as contravening the provisions of Art 


310(1) or Cl. (1) or Cl. (2) of Art. 311 


as the case may be. Any such Act or rule 


which provides for dismissal, removal or 
reduction in rank of a civil servant with 
out holding an inquiry as contemplated 
by Cl. (2) of Art. 311 cxcept in the three 
cases specified in the second proviso to 
that clause would, therefore, be uncons- 
titutional and void as contravening Art. 
311 (2). 

(36) In the same way, for an Act. 
or a rule to provide that in a case where 
the second proviso to Art. 311 (2) appl- 
ies, any of the safeguards excluded by 
that proviso will be available to a civil 
servant would be void and unconstituti- 
onal as impinging upon the pleasure of 
the President or the Governor, as the 
case may be. 


(37) A well-settled rule of constru- 
ction of statutes is that where two inter- 
pretations are possible, one of which 
would preserve and save the constituti- 
onality of the particular statutory provi- 
sion while the other would render it un- 
constitutional and void, the one which 
Saves and prescrves its constitutionality 
should be adopted and the other rejected. 


(38) Where an Act orarule pro- 
vides that in a case in which the second 
proviso to Art. 311 (2) applies any of 
the safeguards excluded by that proviso 
will be abailable toa civil servant, the 
constitutionality of such provision would 
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be preserved by interpreting it as bi 
directory and not mandatory. The b 
of such directory provision we 
not, however, furnish any cause of ae 
or ground of challenge to a civil ser 
because at the threshold such cause 
action or ground of challenge wouk 
barred by the second proviso to , 
311 (2). 


(39) Service rules may reproc 
the provisions of the second provisi 
Art. 311 (2) and authorize the 
ciplinary authority to dispense y 
the inquiry as contemplated by 
(2) of Art. 311 in the three ¢ 
mentioned in the second pro: 
to that clause or any one or more 
them. Such a provision, however 
not valid and constitutional without 
erence to the second proviso to Art. 
(2)and cannot to read aprat fro. 
Thus, while the source of authority 
a particular officer to act as a discif 
ary authority and dispense with the 
quiry is derived from the service fr 
the source of his power to dispense ¥ 
inquiry is derived from the second] 
viso to Art. 311 (2) and not from 
service rule. 


(40) The omission to mentiot 
an order of dismissal removal or red 
ion in rank the relevant clause of 
second proviso or the relevant ser’ 
rule will not have the effect of invali 
ting the order imposing such pena 
and the order must be read as hav 
been made under the applicable cla 
of the second proviso to Art. 311 
read with the relevant service rule. 
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(41) Rule 37 of the Central Indust- 
rial Security Force Rules, 1969, is clum- 
sily worded and makes little sense. To 
provide that a member of the Central 
Industrial Security Force who has been 
convicted to rigorous imprisonment on 
acriminal charge ‘shall be dismissed 
from service’ and at the same time to 


provide that “only a notice shall be given 


io the party charged proposing the 
penalty of dismissal for his having been 
convicted to rigorous imprisonment and 
askirg him to explain as to why the pro- 
posed penalty of dismissal should not be 
imposed’? is a contradiction in terms. 
To read these provisions as mandatory 
would to be render them unconstituti- 
onal and void. These provisions must, 
therefore, be read as directory,in order 
to preserve their constitutionality. 

(42) Rule 19 of the Central Civil 
Services (Classification, Control and 
Appeal) Rules, 1965, is identical with R. 
14 of the Railway Servants (Discipline 
and Appeal) Rules, 1968, and the inter- 
pretation of the said Rule 19 would be 
the same as that of the said Rule 14. 

VI. challalappan’s case ~ 

(43) The three-Judge Bench of this 
Court in Divisional Personnel Officer, 
Southern Railway v. T. R Challappan. 
(1976) 1 SCR 783 : (AIR 1975 SC 2216) 
was in error in interpreting Rules 14 of 
the Railway Serbants (Discipline and 
Appeal) Rules, 1968, by itself and not 
in conjunction with second proviso 
to Art. 311 (2). 

(44) The Court in Challappans 
case also erred in holding that the addi- 
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tion of the words “‘the disciplinary auth- 
ority may consider the circumstances of 
the case and make such order thereon 
as it deems fit” in the said Rule 14 war- 
ranted an interpretation of the said Rule 
different from that to be placed upon the 
second proviso to Art. 311 (2). 


(45) The Court in Challappan’s 
case also erred in the interpretation 
placed by it upon the word “consider” 
occurring in the above phrase in the said 
Rule 14. The view taken by the Court 
in that case that a consideration of the 
circumstanees of the case cannot be 
unilateral but must be after hearing the 
delinquent civil servant would render 
this part of the said Rule 14 unconstit- 
utional as restricting the full exclusion- 
any operation of the second proviso to 
Art. 311 (2). 


(46) The word “consider” in its 
ordinary and natural sense is not cara- 
ble of the meaning assigned to it in 
Challappan’s case. 


(47) The consideration of the 
circumstances under the said Rule 14 
must, therefore, be ex parte and with- 
out affording to the concerned civil ser- 
vant an opportunity of being heard. 


(41) The decision in Challappan’s 
case never held the field for the judgment 
in that case was delivered on September 
15, 1975, it was reported in (1976) 1 
SCR 783 : (AIR 1975 SC 2216) and har- 
dly was that case reported, than in the 
next group of appeals in which the same 
question was raised the matter was refe- 
rred to a larger Bench by an order made 
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on November 18, 1976, in view of the 
earlier decision of another three-Judge 
Bench in M. Gopala Krisbna Naidu v. 
State of Madhya Pradesh, (1968) 1 
SCR 355 : (AIR 1968 SC 240). The 
correctness of Challappan’s case was, 
therefore, doubted from the very begin- 
ning. 

VIII. Executive Instructions 

(49) Executive Instructions stand 
on a lower footing than a statutory rule. 
Executive instructions which provide 
that ina case where the second pro- 
viso to Art. 311 (2) applies, any 
safeguard excluded by that proviso 
would be available to a civil servant 
would only be directory and not man- 
datory. 

_ IX. The Scope of the Second pro- 
viso. 

(50) The three clauses of the second 
proviso to Art 311 are not intended to 
be applied in normal and ordinary situ- 
ations. The second proviso is an exce- 
ption the normal rule and before any 
of the three clauses of that proviso is 
applied to the case of a civil servant, 


the conditions laid down in that clause 
must be satisfied. 


(51) Where a situation envisaged 
in one of the clauses of the second pro- 
viso to Art. 311 (2) exists, it is manda- 
tory that the punishment of dismissal, 
removal or reduction in rank should be 
imposed upon a civil servant The dis- 
ciplinary authority will first have to 
decide what punishment is warranted 
by the facts and circumstances of the 
case Such consdieration would, how- 
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ever be ex parte and without hearing 
the concerned civil servant. If the disci- 
plinary authority comes to the conclu- 
sion that the punishment which is called 
for is that of dismissal, removal or red- 
uction in rank, it must dispence with 
the inquiry and then decide for 
itself which of the aforesaid three pena- 
Ities should be imposed. 

X. Clause (a) of the Second pro- 
viso. 

(52) In acase where Cl. (a) of the 
second proviso to Art 311 (2) applies 
the disciplinary authority is to take 
the conviction of the concerned civil 
servant as sufficient proof of miscon- 
duct on his part. It has thereafter 
to decide whether the conduct which 
had Jed to the civil servant’s conviction 


on acriminal charge was such as to 
warrant the imposition of a penalty and 
ifso, what that penalty should be 


For this purpose it must peruse the 
judgment of the ciiminal Court and 
take into consideration all the facts 
and circumstances of the case and the 
various factors set out in challappan’s 
case, such as, the entire conduct of 
the civil servant, .the gravity of the 
offence committed by him, the impact 
which his misconduct is likely to have 
on the administration, whether the off- 
ence for which he was convicted was of 
a technical or trivial nature, and the ex- 
tenuating circumstances, if any, pres- 
ent in the case. This however, has to 
be done by the disciplinary authority 
ex parte and without hearing the com- 
cerned civil servant. ; 

(53) The penalty imposed upoa 
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civil servant should not be arbitrary 
grossly excessive or out of all pro- 
ttion to the offence committed or 
¢ not warranted by the facts and 
cumstances of the case. 

(54) Where a civil servant goes 
the office of his superior officer whom 
believes to be responsible for stopping 
-increment and hits him on the head 
h an iron rod, so that the superior 
cer falls down with a bleeding head, 
1 the delinquent civil servant is 
-d and convicted under S. 332 of 
_ Indian Penal Code but the Magis- 
te, instead of sentencing him 

imprisonment, applies to him 
» provisions of §.4of the Prob- 
on of Offenders Act, 1958, and after 
+h conviction the disciplinary autho- 
y, taking the above facts into 
nsideration, by way of punishment 
mpulsorily retires the delinquent 
il servant under Cl. (i) of S. 19 of 

Central Civil Services (Classifica- 
, Control and Appeal) Rules 1965, 
annot be said that the punishment 
icted upon the civil servant was 
essive or arbitrary. 

XI. Clause (d) of the Second Pro- 
oO. 

(45) There are two conditions 
cedent which must be satisfied before 

(b) of the second proviso to Art. 

(2) can be applied. These conditi- 

are : 


(i) there must exist a situation 
ich makes the holding of an inquiry 
templated by Art. 311 (2) not 
sonably practicable; and 
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(ii) the disciplinary authority 
should record in writing its reason for 
its satisfaction that it is not reasonably 
practicable to hold such inquiry. 


(56) Whether it was practicable 
to hold the inquiry or not must be jud- 
ged in the context of whether it was 
reasonably practicable to do so. 


(57) It is nota total or absolute 
impracticability which is required by 
Cl. (b) of the second proviso. What 
is requisite is that the holding of the 
inquiry is not practicable in the opinion 
of a reasonable man taking a reasonable 
view of the prevailing situation. 


(58) The reasonable  practicabi- 
lity of holding an inquiry isa matter 
of assessment to be made by the dis- 
ciplinary authority and must be judged 
in the light of the circumstances then 
prevailing. The disciplinary authority 
is generally on the spot and knows what 
is happening. It is because the disci- 
plinary authority is the best judge of 
the prevailing situation that Cl. (3) 
of Art. 311 makes the decision of the 
disciplinary authority on this question 
final 

(59) Itis not possible to enume- 
rate the cases in which it would not 
be reasonably practicable to hold the 
inquiry. Illustrative cases would be...... 


(a) Where a civil servant, parti- 
cularly through or together with his 


associates, so terrorizes, threatens 
or intimidates witnesses who are going 


to give evidence against him with fear 
of reprisal as to prevent them from 
doing so, or 
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(b) where the civil servant by him- 
self or together with or through other 
threatens, intimidates and terrorizes the 
officer who is the disciplinary authority 
or members of his family so that he is 
afraid to hold the inquiry or direct it to 
be held, or 


(c) where an atmosphere of violen- 
ce or of general indiscipline and insubo- 
rdination prevails, it being immaterial 
whether the concerned civil servant 1s or 
is not a party to bringing about, such a 
situation. In all these cases, it must be 
remembered that numbers coerce and 
terrify while an individual may not. 


(60) The disciplinary authority is 
not expected to dispense with a discipli- 
nary inquiry lightly or arbitrarily or out 
of ulterior motives or merely in order to 
avoid the holding of an inquiry or bec- 
ause the Departtment’s case against the 
civil servant is weak and must fail. 


(61) The word “inquiry” in Cl. (b) 
of the second proviso includes a part of 
an inquiry. It is, therefore, not necess- 
ary that the situation which makes the 
holding of an inquiry not reasonably 
practicable should exist before the inq- 
uiry is instituted against the civil servant. 
Such a situation can also come into exi- 
stence subsequently during the course of 
the inquiry, for instance, after the servi- 
ce of a charge-sheet upon the civil ser- 
vant or after he has filed his written 
statement thereto or even after evidence 
has been led in part. 


(62) It will also not be reasonably pr- 
acticable to afford to the civil servant an 


D. P. Madoa 
Judge 
Supreme Court of India 


opportunity of a hearing or further hear 
ing, as the case may be, when at the com 
mencement of the inquiry or pending it 
the civil servant absconds and cannot 
served or will not participate in the in 
quiry. In such cases, the matter must 
proceed ex parte and on the materi 
before the disciplinary authority. 


(63) The recording of the reason fo 
dispensing with the inquiry is a condi- 
tion precedent to the application of Cl. 
(b) of the second proviso. This is a con- 
stitutional obligation and if such reason 
is not recorded in writing the order dis- 
pensing with the inquiry and the order of 
penalty following thereupon would both 
be void and unconstitutional. It is, ho- 
wever, not necessary that the reason sho- 
uld find a place in the final order but 
it would be advisable to record it in the 
final order in order to avoid an allega- 
tion that the reason was not recorded 
in writing before passing the final order 
but was subsequently fabricated. 


(64) The reason for dispensing 
wih the inquiry need not contain detai- 
led particulars but it cannot be vague or 
just a repetition of the language of Cl 
(b) of the second proviso. 


(65) It is also not necessary to co- 
mmunicate the reason for dispensing 
with the inquiry to the concerned civil 
servant but it would be better to do s0 
in order to eliminate the possibility of 
an allegating being made that the 1eason 
was subsequently fabricated. 


(66) The obligation to record thé 
reason in writing is provided inCl. (b) 
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the second proviso so that the sup- 
iors of the disciplinary authority may 
able to judge whether such authority 
dexersised its power under Cl.. (b) 
operly or not with a view to judge the 
rformance and capacity of that officer 
tthe purposes of promotion etc. 


(67) Itis, however, better for the 
isciplinary authority to communicate 
» the concerned civil servant its reason 
yr dispensing with the inquiry because 


ich communication wouled elimi- 
ate the possibility of an allegation be- 


ng made that the reason had been sub- 
squently fabicated. It would also en- 
le the civil servant to approach the 
igh Court under Art. 226 or, ina fit 
se, the Supreme Court under Art. 32. 


(68) The submission that where 
delinquent government servant so 
srrorizes the disciplinary authority that 
either that officer nor any other officer 
fationed at that place is willing to hold 
he inquiry, some senior officer can be 


ent from outside to hold the inquiry 
annot be accepted. This submission 


self shows that in such a case 
he holding of an inquiry is not reasona. 
ly practicable. It would be illogical to 
iold that administrative work carried 
ut by senior officers should be paralysed 
ust because a delinquent civil servant 
ither by himself or along with or thro- 
igh others makes the holding of an 
nquiry by the designated disciplinariy 
uthority or inquiry officer not reasona- 
ily practicable. 


(69) In a case falling under Cl. 
b) of the second proviso it is not necess- 
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ary that the civil servant should be 
placed under supension until such time 
as the situation improves and it becomes 
possible to hold the inquiry because in 
such cases neither pubic interest nor 
public good requires that salary or subs- 
istence allowance should be continued 
to be paid out of the puplic exchequer 
to the concerned civil servant. It 
would also be difficult to foresee how 
long the situation would last and when 
normalcy would return or be restored. In 
certain cases, the exigencies of a situation 
would require that prompt action should 
be taken and suspending a civil servant 
would not serve the purpose and some- 
times not taking prompt action might 
result in the troudle spreading and the 
situation worsening and at times beco- 
ming uncontrollable. Not taking prompt 
action map also be contrued by the 
trouble-makers as a sign of weakness on 
the part of the authorities and thus 
encourage them to step up their activities 
or agitation. Where Such prompt action 
is taken in order to prevent this happen- 
ing, there is an element of deterrence in 
it but this is an unavoidable and necess- 
ary concomitance of such an action 
resulting from a situation which is not 
of the creation of the authorities. 

(70) The contention that where an 
inquiry into the charges against a civil 
servant isnot reasonably practicable, 
none the less before dispensing with the 
inquiry there should bea preliminary 
disciplinary inquiry should be dispensed 
with or not js illogical and is a contrad- 
iction in terms If an inquiry into the 
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charges against a civil servant is not 
reasonably practicable, it stands to 
reason that an inquiry into the question 
whether the disciplinary inquiry should 
be dispensed with or not is equally not 
reasonably practicable. 


(71) Where a large group of 
members of the Central Industrial Secu- 
rity Force Unit posted at the plant of the 
Bokaro Steel Ltd, indulged in acts of 
insubordination, indiscipline, derelicton 
of duty, abstention from physical train- 
ing and parade, taking out processons, 
shouting inflammatory slogans, partici- 
pating in the ‘gherao, of supervisory 
officers, going on hunger strike and 
‘dharna’ near the Quarter Guard and 
Administrative Buiding of the Unit, 
indulging in threats of violence, bodily 
harm and other act of intimidation to 
supervisory Officers and loyal members 
of the said Unit, and thus created a situ- 
ation whereby the normal functioning 
of the said Unit of the Central Industr- 
ial Security Force was made difficult and 
impossible, the disciplinary authority 


was justified in applyng clause (b) of ) 


the second proviso to those who were 
considered responsible for such acts. 
Cl. (b) of the second proviso to Art. 
311 (2) was also properly applied in the 
cases of those members of the Central 
Industrial Security Force who were 
considered responsible for creating a 
similar situation at Hoshangabad 


(72) In cases such as the above, 
it is not possible to state in the order of 
dismissal the particular acts done by 
each of members of the concerned group 
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as such cases are very much like 4 
case under S. 140 of the Indian Penal 
Code. 


(73) In situation Such as the one 
where a large group acting collectively 
with the common object of coercing 
those in charge of the administration 
of the Central Industrial Security Force 
and the Government to compei them to 
grant recognition to their Association 
and to concede their demands, it is not 
possible to particularize in the orders of 
dismissal the acts of each individual 
member who participated in the commi- 
ssion of these acts. The participation of 
each individual might be of a greater or 
lesser degree but the acts of each indivi- 
dual contributed to the creation of a 
situation in which the security force 
itself became a security: risk. ’ 


(74) Railway service is a public 
utility sevice within the meaning of Cl. 
(a) of S. 2 of the Industrial Disputes 
Act, 1947, and the proper running of the 
raiway service is vital to the country. 


(75) Where, therefore, the railway 
employees went on an illegal all-India 
strike without complying with the provi- 
sions of S. 22 of the Industrial Disputes 
Act, 1947, and thereby committed an 
offence punishable with inprisonment 
and fine under S 26 (1) of the said Act 
and the situation became such that the 
railway services were paralysed, loyal 
workers and superior officers assaulted 
and intimidated, the country held to 
ransom, and the economy of the couutry 
and public inteest and public good pre- 
judicially affected, prompt and immedi- 
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ate action was called for in order to 
bring the situation to normal]. In these 
circumstances, it cannot be said that an 
inquiry was reasonably practicable or 
that Cl. (b) of the second proviso was 
not properly applied. The fact that the 
railway employees may have gone on 
strike with the object of forcing the 
Government to meet their demands is 
not relevant because their demands 
were for their private gain and 
in their private interest and the railway 
employees were not entitled in seeking 


to have their demands conceded to 
cause untold hardship to the public 


and prejudically affect public good and 
public interest and the good and interest 
of the nation. 


(76) The quantum and extent of 
the penalty to be imposed in cases such 
as the above would depend upon the 
gravity of the situation at a particular 
centre and the extent to which the acts 
said to be committed by particular civil 
servants, even though not serious in the- 
mselves, in conjunction with act commi- 


tted by others contributed to bringing | 


about the situation The fact, therefore, 
that ata particular centre certain civil 


servants were dismissed from service 
while at some other centres they were 


only removed from service does not 

mean that the penalties were arbitrarily 
imposed. 

XII. Clause (c) of the Second proviso. 

(77) The expression ‘‘security of 

the State” in Cl. (c) of the second pro- 


viso to Art. 311 (2) does not mean secu- 
rity of the entire country ora whole 


State but includes security of a part of a 
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State. 


(78) Security of the State cannot 
be confined to an armed rebellion or 
revolt for there are various ways in which 
the security of the State can be affected 
such as by State secrets or information 
relating to defence production or similar 
matters being passed on to other count- 
ries, whether inimical or not to India, 
or by secret links with terrorists. 


(79) The way in which the security 
of the State is affected may be either 
open or clandestine. 


(80) One of the obvious actes which 
would affect the security of the State 
would be disaffection in the armed for- 
ces or paramilitary forces or the police 
force. The importance of the proper 
discharge of the duties by members of 
these Forces and the maintenance in 
discipline among them is emphasized of 
Art. 33 of the Constitution. 


(81) Disaffection in any armed 
force or para-military force or police 
force is likely to spread because dissat- 
isfied and disaffected members of such 
a Force spread dissatisfaction and dis- 
affection among other members of the 
Force and thus induce them not to dis- 
charge their duties properly and to 
commit acts of indiscipline, insubordi- 
nation or disobedience to the orders of 
their superiors. Such a situation cannot 
be a matter affecting only law and or- 
der or public order but is a matter vita- 
lly affecting the security of the State. 


(82) The interest of the security 
or the State can be affected by actual 
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acts or even by the likelhood of such 
act acting place. 

(83) In an Inquiry into acts 
affecting the interest of the security of 
the State, several matter not fit or 
proper to be made public, including the 
source of information involing a civil 
servant in such acts, would be disclosed 
and thus in such cases an inquiry into 
acts prejudicial to the interest of the 
security of the State would as much 
prejudice the interest of the security of 
the State as those acts themselves would. 

(84) The condition for the ap- 
plication of CI (c) of the second pro- 
viso to Art 311 (2) is the satisfaction 
of the President or the Governor, as the 
case may be, that it is not expedient in 
the interest of the security of the State 
to hold a disciplinary inquiry 

(85) Such satisfaction is not: re- 
quired to be that of the President or 
the Governor personally but of the Pre- 
sident or the Governor, as the case may 
be, acting in the constitutional sense. 


(86) “Expedient” means ‘‘ad- 
vantageous, fit, proper, suitable or poli- 
tic’. Where, therefore, the President 
or the Governor, as the case may be 
is satisfied that it will not be advant- 
ageous or fit or proper or suitable or 
politic in the interest of the security of 
the State to hold an inquiry, he would 
be entitled to dispense with it under Cl. 
(c) of the second proviso. 


(87) Under Cl. (c) of the second 
proviso the satisfaction reached by the 
President or the Governor, as the case 


“May be, must necessarily be a subjective 


or not. 
been reached as a result of ~secre 


- Government 
_sfaction reached by the President or th 
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satisfaction because expediency involve 
matters of policy. 


(88) Satisfaction of the Presider 
or the Governor under Cl. (c) of th 


second proviso may. be arrived at as 
result of secret information received b 
the Government- about the brewin 
danger to the security of the State an 
like matters. There -are other factor 
which are also required to be considerec 
weighed and. balanced in order t 
reach the requisite satisfaction whethe 
holding an inquiry would be expedien 
If the requisite satisfaction ha 


information received by the Govern 
ment, making known such informatio: 
may very often result in disclosure o 
the source of such information an 
once known the particular source fron 
which the information was _ receive 
would no. more be available to th 
The reason for the sati 


Governor under Cl. c of the secon 
proviso cannot, therefore, be require 
to be recorded in the order of.dismis 
sal, removal or reduction in rank. no 
can it be made public. 


(89) The police are the guard 
ians of Jaw and order. They stam 
guard at the border between the greél 
valleys of law and order and the rough 
and hilly terrain of lawlessness and pub 
lic disorder, and if these guards tuft 
law breakers and create violent publi 
disorder and incite others to do: tht 
Same one can only exclaim with Juvenal 
“Quit custodier ipsos custodés?”’ 
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~'Who is to guard the quards thems- 
Ives?” (Satires, VI, 347). In such a situa- 
ion prompt and urgent action becomes 
ecessary and the holding of an inquiry 
to the conduet of each individual 
ember of the police force would not 
e expedient in the interest of the sec- 
ity of the State. 
90. When, therefore, a number of 
embers of the Madhya Pradesh Distri- 
t Police Force and the Madhya Pradesh 
pecial Armed Force, in order to obtain 
e release on bail of two of their collea- 
es who had been refused bail and rem- 
nded into judicial custody because of an 
ncident which took place at the annual 
Mela held at Gwalior in which one man 
vas burnt alive, indulged in violent de- 
nonstration and rioted at the Mela gro- 
ind, attacked the police station at the 
Mela ground, ransacked it and forced 
he wireless operator to close down 
he wireless set and the situation became 
0 dangerous that senior district and po- 
ice officers had to approach the Judicial 
Magistrate at right to get the two arre- 
ted constables released on bail and, ait- 
4 discussion ata Cabinet meeting, a 
lecision was taken and the advice of the 
Souncil of Ministers was tendered to the 
sovernor of Madhya Pradesh who acce- 
Mted it and issued orders of dismis- 
sal of these persons by applying Cl. (c) 
9f the second proviso to them, it cannot 
ye said that the provisions of the said 
Cl.(c) were not properly applied. 
(91) Similarly, when after these 
members of the Madhya Pradesh District 
Police Force and the Madhya | Pradesh 
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Special Armed Force were dismissed, 
some other members of these Force 
began carrying on an active propaganda 
against the Government, visiting various 
places in the State of Madhya Pradesh, 
hoding secret meetings, distributing le- 
affets and inciting the constabulary in 
these places to rise against the administ- 
ration as a body in protest against the 
action taken by the Government and, on 
such information being received they 
were also dismissed by applying clause 
(c) of the second proviso to them, it 
cannot be said that the said Cl. (c) was 
properly applied. 

XIII. Remedies available to a Civil 
Servant. 

(92) Accivil servant who has been 
dismissed, removed or reduced:in rank 
by applying to his case one of the claus- 
es of the second proviso to Art. 31 (2) 
or an analogous service rule has two re- 
medies available to him. These remedies 
are : 

(i) the appropriate departmental 
remedy provided for in the relevant ser- 
vice rules, and 

(ii) if still dissatisfied, invoking 
the Court’s power of judicial review. 

XIV. Departmental Remedies. 


(93) Service rules generally provi- 
de for departmental remedies by way of 
an appeal, revison and review in the 
case of disciplinary action taken against 
a civil servant. 

(94) Sub-clause (ii) Cl. (c) of the 
first proviso to R. 25 (1) of the Railway 
Servants (Discipline and Appeal) Rules, 


elt) 
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1968, inter alia provides that where an 
inquiry has not been held, the revising 
authority shall itself hold such inquiry 


or direct such inquiry to be held, subject 
to the provisions of R. 4 of the said Ru- 
les which is analogous to the second pro- 


viso to Art. 322(2). Thus, under the 
said Rules a railway servant has a right 


to demand in revision an inquiry into 
the charges against him subject to a sit- 
uation envisaged in Rule 4 of the said 
Rules not prevailng at that time. 


(95) Although a provision similar 
to sub-clause (ii) of Cl. (c) of the first 
proviso to R. 25 (1) of the Railway Ser- 
vants (Discipline and Appeal) Rules, 
1968 does not exist in the rules relating 
to appeals in the said Ruls, having reg- 


ard to the factors set out in R 22 (2) of 
the said Rules which are to be consider- 


ed by the appellate authority in deciding 
an appeal, a provision similar to the 
said sub-clause (ii) of Cl- (c) of the first 
proviso to R. 25 (1) should be read and 
imported into the provisions relating to 
appeals inthe said Rules. 


(96) Where service rules do not 
contain a provision similar to sub-clause 
(ii) of Cl. (c) of the first proviso R. 25 
(1) of the Railway Servants (Disciplne 
and Appeal) Rules, 1968 having re- 


gard to the factors to be taken 
in account by the appellate authority 


in deciding an appeal, a_ provision 
similar to the said sub-clause (ii) of 
Cl. (c) of R. 25 (1) of the Railway 
Servants (Discipline and Appeal) Rules, 
1968, should be read and imported 
into the provisions relating to appeals 
and revision contained in such service 
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rules. This would, however, be sy 


ject to a situation envisaged by the s¢ 
ond proviso to Art. 311 (2) note 


isting at the time of the hearing of f¢] 
appeal or revision. 


(97) Evenina case where at t¢ 
time of the hearing of the appeal | 
revision, as the case may be, a situ 
tion envisaged by the second proyj 


to Art. 311 (2) exists, as the civil se 
vant, if dismissed or removed, is n 


continuing in service and if reduc 
in rank, is continung in service wi 
the reduced rank, the hearing of the a 
peal or revision, as the case mayk 
should be postponed for a reasonab 
length of time to enable the situatic 
to return to normal. 


(98) An order imposing penal 
passed by the President or the Gove 
nor, aS the case may be, cannot | 
challenged in a departmental appeal | 
revision. 


(99) A civil servant who hi 
been dismissed or removed from s¢ 
vice or reduced in rank by applying | 
his case one of the clauses of the se 
ond proviso of Art. 311 (2) or of & 
analogous service rule has, therefor 
the right in a departmental appeal ¢ 


revision to a full and complete inquit 
into the allegations made against hi 


subject to a situation envisaged in # 
second proviso to Art. 311 (2) not € 
isting at the time of the hearing of tf 


appeal or revision application. Eve 
in a case where such a situation exist 


he has the right to have the hearing‘ 
the appeal or revision application pos 
poned fora reasonable length of tif 
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the situation to become normal. 


(100) In an appeal, revision or 
nissed or removed from service or 
iced in rank by applying to his 
»Cl. (a) of the second proviso or 
analogous service rule, it is not open 
the civil servant to contend that he 
wrongly convicted by the criminal 
itt. He can, however, contend 
‘the penalty imposed upon him is 
severe Of excessive or was one 
warranted by the facts and circum- 
ices of the case. If he is in fact 
the civil servant who was actually 
victed on a criminal charge, he 
contend in appeal’ revision or re- 
y against such order of penalty that 
as a case of mistaken identity. 


(101) A civil servant who has 
1 dismissed or removed from service 
reduced in rank by applying to his 
Cl. (b) of the second proviso to 

311 (2) or an analogous service 
can claim in appeal or revision 
- an inquiry should be held with 
ect to the charges on which such 
alty has been imposed upon him 
ss a situation envisaged by the 
nd proviso is prevailing at the 
‘ing of the appeal or revision app- 
tion. Even in such a case the hear- 
of the appeal or revision applica- 
}should be postponed for a reason. 
s length of time for the situation 
eturn to normal. 


(102) In a case where a civil 
ant has been dismissed or removed 
mn service or reduced in rank by app- 
g clause (b) of the second proviso 
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or an analogous service rule to him 
by reason of Cl. (3) of Art. 311 it is 
not open to him to contend in appeal, 
revision or review that the inquiry was 
wrongly dispensed with. 

(103) In a case where a civil 
servant has been dismissed or re- 
moved ‘from Service or reduced in 
rank by applying Cl. (c) of the sec- 
ond proviso or an analogous service 
rule to him no appeal or revision will 
lie if the order of penalty was passed 
by the President or the Governor. If, 
however, the inquiry has been dispen- 
sed with by the President or the Gover- 
nor and the order of penalty has been 
passed by the disciplinary authority (a) 
position envisaged by Cl. (iii) of 
Rule 14 of the Railway Servants (Disci- 
pline and Appeal). Rules 1980 and 
Cl. (iii) of R. 19 of the Central Civil 
Services Classification, Control and 
Appeal) Rules, 1965); a departmental 
appeal or revision willlie. In such an 
appeal or revision, the civil servant can 
ask for an inquiry to be held into his 
alleged conduct unless at the time of the 
hearing of the appeal or revision a situ- 
ation envisaged by the second proviso 
to Art. 311 (2) is prevailing. Even in 
such a situation the hearing of the 
appeal or revision application should 
be postponed for reasonable length of 
time for the situation to become nor- 
mal. The civil servant, however, can- 


not contend in such appeal or revision 
that the inquiry was wrongly dispensed 


with by President or the Governor. 
XV. Judicial Review. 
(10p) Where a clause of the second 
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proviso to Art 311 (2) or an analogous 
service rule is applied on an extraneous 
ground or a ground having no relation 
to the situation envisaged in such clause 
or rule, the action of the  disci- 
plinary authority in applying 
that clause would or rule be mala- 
fide and, therefore, bad in law and 
the Court in exercise of its power of 
judicial review would strike down both 
the order dispensing with the inquiry 
and the order of penalty following there 
upon. 

(105) Where a civil servant has 
been dismissed or removed from service 
or reduced in rank by applying Cl. (a) 


of the second proviso to Art. 311 (2) or 
an analogous service rule and he invokes 


the Court’s power of judicial review, if 
the Court finds that the penalty imposed 
by the impugned order is arbitrary or 
grossly excessive or out of all proporti- 
on to the offence committed or was not 
warranted by the facts and circums- 
tances of the case or the requirements 
of the particular government service to 
which the concerned civil servant belon- 
ged, the Court will strike down the 
impugned order. In such a case, it is, 


however, not necessary that the Court 
should always order reinstatemenat. The 


Court can instead substitute a penalty 
which in its opinion would be just and 
proper in the circumstances of the case. 
If however, the Court finds that he was 
not in fact the civil servant who was 
convicted, it will strike down the impu- 
gned order of penalty and order his 
reinstatement. 


(106) In the case of a civil servant 


of the disciplinary authority and consid 
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who has been dismissed or remoy 
from service or reduced in rank by ag 
lying Cl. (b) of the second proviso 


Art. 311 (2) or an analogous serv; 
rule, the High Court under Art. 226 


this Court under Art. 32 will interfe 
on grounds well-established in law f 
the exercise of its power of judicial 1 
view in matters where admiunistrati 
discretion is exercised. 


(107) The finality given by Cl ( 
of Art 311 tothe disciplinary autho 
ity’s decision that it was not reasonab 
practicable to hold the inquiry is n 
binding upon the Court and the Cou 
would consider whether Cl (b) of tl 
Second proviso or analogous servi 
rule had been properly applied or not. 


(108) In examining the relevanc 
of the reasons given for dispensing wit 
the inquiry the Court will consider th 
circumstances which, according to th 
disciplinary authority, made it comet 
the conclusion that it was not reasonabl 
practicable to hold the inquiry. | 
Court finds that the renucaecee er 
vant, the order dispensing with the in 
quiry and the order of penalty followin 
upon it would be void and the Cour 
will strike them down. In considerin 
the relevancy of the reasons given by tb 
disciplinary authoriy, the Court wi 
not, however, sit in judgment over th 
reasons like a Court of first appeal ii 
order to decide whether or not the rea 
ons are germane to Cl. (b) of the secon! 
proviso or an analogous service rul 
The Court must put itself in the pla 


what in the then prevailing situation 
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asonable man acting in a reasonable 
anner would have done. It will judge 
ematter in the light of the then 
revailing situation and _ not as if 
e disciplinary authority was deciding 
e question whether the inquiry should 
e dispensed with or not in the cool and 
tached atmosphere of a Court-room, 
moved in time from the situation in 
uestion. Where two views are possib- 
, the Court will decline to interfere. 


(109) Where it is alleged that Cl. 
») of the second proviso or an analog- 
us service rule was applied mala fide, 
e Court will examine the charges of 
ala fides. A mere allegation of mala 
des without any particulars of mala- 
des will not, however, amount toa 
lea of mala fides and requires -to be 
snored. 

(119) Ifthe reasons for dispensing 


ith the inquiry are not communicated 
othe concerned civil servant and the 


gatter comes to court, the Court can 


irect the reasons to be produced and 


urnished to the civil servant and if still 
ot produced a presumption should be 
rawn that the reasons were not record- 
din writing and the impugned order 
yould then stand invalidated. Such pre- 
umption can, however, be rebutted by a 
atisfactory explanation for the non- 
roduction of the written reasons. 


(111) Where a civil servant is dismiss- 
d or removed from service or reduced 
1 rank by applying Cl. (c) of the second 
Foviso or an analogous service rule to 
is case, the satisfaction of the President 
r the Governor that it is not expedient 
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in the interest of the security of the 
State to hold an inquiry a subiective 
satisfaction would not bea fit matter 
for judicial review. 


(112) It is not necessary for the 
Court to decide the question whether 
the satisfaction of the President or the 
Governor has been reached mala fide or 
is based on wholly extraneous or irrelev- 
ant grounds in a case where all the mat- 
erials including the advice of the Coun- 
cil of Ministers have been produced 
and such materials show that the satis- 
faction of the President of the Governor 
was neither reached mala fide nor was 
it based on any extraneous or irrelevant 
ground. 


(113) By reason of the express 
provision of Art. 74 (2) and Art. 163 
(3) of the Constitution the question 
whether any, and if so what, advice was 
tendered by the Ministers to the Presi- 
dent or the Governor, as the case may 
be, cannot be inquired into by any 
Court. 


(114) Whether the Court should 
order production of the materials upon 
which the advice of the Council of 
Ministers to the President or the Gover- 
nor, as the case may be, was based in 
order to determine whether the satis- 
faction of the President or the Governor 
was arrived at mala fide or was based 
ov wholly extraneous or irrelevant 
grounds would depend upon whether 
the documents fall within the class of 
privileged documents and whether in 
respect of them privilege has been pro- 
perly claimed or not. 


cl¢ 
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7. In Tulsiram Patel’s case where 
appeals filed by certain dismissed mem- 
bers of the Central Industrial Security 
Force had not been disposed of by the 
appellate authority the majority judgm- 
ent directed the appellate authority to 
dispose of such appeals as expeditiously 
as possible. In those matters where 
civil servants had been dismissed or 
removed from service by applying to 
their cases Cl. (b) of the second proviso 
to Art 311 (2) or an analogous service 
rule, the Court gave such civil servants 
time to file appeals and directed the 
concerned appellate authority to cond- 
one in the exercise of its power under 
the relevant service rule, the delay in 
filing such appeals. 

8. Itis important to note that the 
majority judgment in Tulsiram Patel’s 
case is more beneficial to civil servants 
and confers greater rights upon them 
than Challappan’s case (AIR 1975 SC) 
2216 did. According to Challappan’s 
case, a civil servant to whom a service 
rule analogous to the second proviso 
to Art. 311 (2) is sought to the applied 
has only the right to be heard with resp- 
ect to the penalty proposed to be impos- 
ed upon him. The majority judgment in 
Tulsiram Patel’s case has, however, con- 
ferred upon the civil servants who have 
been dismissed or removed from service 
or reduced in rank by applying the sec- 
ond proviso to Art. 311(2) or an analo- 
gous service rule the right to full and co- 
mplete inquiry in an appeal or revision 
unless a sitwation envisaged by the sec- 
ond proviso is pervailing of the time of 
the hearing of the appeal or revision 
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application. Even in such a case under 
the majority judgment the hearing of 
appeal or revision application is 10 be 
posponed for a reasonable length of 
time for the situation to become nor 
mal. 

The Facts of the Two Civil Appeals. 


9. Having seen what was decided 
in Tulsiram Patel’s case we now turn to 
the fact of the two Civil Appeals before 


us The facts of both these Appeals 
arecommon. All the Appellants were 
employees of the Research and Analysis’ 
Wing (“RAW”, in short), Cabinet secr- 
etariat, Government of India. 


10. In 1904 am Intelligence Bur- 
eau had been formed which was reorga- 
ized inl968. Originally the Intelligence 
Bureau was concerned both with do-— 
mestic and international intelligence. In 
1968, a branch of the Intelligence Bure 
au was set up as a separate department 
and the Intelligence Bureau since that” 
time was concerned with only domestic 
affairs while the RAW was concerned 


with international affairs and under-co- 
ver activities pertaining to national sec- 


urity : Certain cadres of employees of 
the RAW formed an Association under 
the name of ‘The Cabinet Secretariat — 


(Research and Analysis Wing) Emplo- — 


yees Association (Reged).” The said 
Association submitted a charter of dem- 
ands. We are not concerned in these 
Appeals with the reasonableness or 
otherwise of the said demands. 


. 


11. Earlier, the different branches and — 


departmente of the RAW in New Delhi 


were scattered in serveral buildings. 


. 
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timately, a new building was constru- 
d for the RAW at Lodhi Road. In 
said building the Counter Intellig- 
ce Section (‘CIS’’, for short) was 
used. The other departments were 
used in the South Block and at R. 
Puram. After the CIS was shifted 
the building at Lodhi Road, strict 
urity measures were introduced and 
employees, when going from one fl- 
r to the other had to show their car- 

This was resented by the employees 
dthey demanded the withdrawal of 


is regulation and insisted that the id- 
tification check should be made only 


the time of entering the buildings. 
1is demand can only be_ characterized 
wholly unreasonable. The RAW is 
security and intelligence section of the 
overnment of India dealing with many 
nsitive matters affecting national 
curity and relations with other count- 
-s including counter intelligence. The 
sic rule of intelligence work is that 
) person engaged in it should know 
ore than what he needs to know. It is 


r this reason that when an outside agent 
employed for espionage, care is taken 


see that he does not know who his 
al employers are but knows only the 
ume of his contact man which name is 
nerally an alias Employees of an 
telligence service cannot, therefore, be 
e best judges of what security measur- 
should be adopted to prevent secrets 
om leaking out. 

12 Toreturn to our narrative, in 
e forenoon November 27, 1980, a nu- 
ber of staff members collected in the 
illeries leading to the CIS rooms, pro- 
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testing against the said security regula- 
tion and demanding its immediate with- 
drawal, All attempts to pacify them 
proved unsuccessful. More and more 
employees joined them and they turned 
aggressive, breaking into the various 
rooms of the CIS unit. Several persons 
forced their entry into the room of the 
Director (CIS) ond forced him as also 
the Assistant Director and the-Security 
Field Officer who were in _ the 
room to stand in acorner and did not 
allow them to move from the spot but 
kept them as hostages in order to have 
their demand conceded The employ- 
ees who had gathered there shouted 
slogans against the organization and 


its officers. These slogans were obsc- 
ene, abusive, threatening, and personal 


in nature. All attempts made by senior 
officers to pacify them proved unsucce- 
ssful and the employees made it clear 
that they would not let the said tbree 
officers go unless the Director of the 
Counter intelligence Section announ- 
ced the withdrawal of the said secur- 
ity regulation. This state of affairs 


continued until late in the evening. 
Ultimately, the local police were sent 


for and about 8.30 pm _ the local 
police entered the premises and went 


to the galleries in front of the CIS 
branch. Some of the agitators who 


were in the gallery escaped. Those in- 
side the said room closed the door to 
prevent the police party from entering 
it but police forced open the door 
and rescued the said three officers. 
Thirty-one agitators who were found 
inside the room were arrested and char- 
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ged under Ss. 342, 506, 353, 186, 332 
and 333 of the Indian Penal Code and 
S. 7 of the Criminal Law Amendment 
Act, 1952. They were subsequently re- 
leased on bail by the Judicial Magist- 
rate. These arrested employees were 
suspended under Cl. (b) or sub-rule 
(1) of S 10 of the Central Civil Servi- 
ces (Classification, Control] and Appeal) 
Rules: 1965, asa criminal case agai- 
ast them was under investigation. 


13. The next day, namely, on 
_November 28, 1980, the agitation con- 
tinued and many employees did not 
periorm their duties. Instead, they 
collected inside the building and in the 
premises in groups stopping work in 
many branches. A large number of 
them went round shouting slogans and 
made speeches in the corridors of the 
offices On November 29, 1980, a let- 
ter was issued the said Association 
demanding the immediate withdrawal 
of the criminal cases against the said 
employees as also of the said security 
regulation. The letter stated that unless 
these demands were met, the employees 
would go ona pen-down strike with 
immediate effect. Thereupon, orders of 
suspension orders were issued against th- 
oes who were taking a leading, active and 
aggressive role in the agitation and 
indulging in these activities. The said 
suspension orders were issued from the 
Ist Decemder 1980 onwards but the- 
down strike continued and spread to 
other offices of the RAW in New Delhi 
as well as in different parts of India 
including Lucknow and Jammu. Daily 
the situation worsened. There was com- 
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plete insubordination and total break- 
down of discipline. The atmosphere 
was charged with tension and there 
did not seen any hope of the situation 
becoming normal. Ultimately, the — 


seven Appellants in Civil Appeal No. — 
242 of 1982 and the sole Appellant in — 


Civil Appeal No 576 of 1982 were 
dismissed by orders dated December ~ 
6,1980, without holding any inquiry by — 
applying to them Cl. (b) of the second — 
proviso to Art. 311 (2) read with R. — 
19 of the said Rules. Thereupon a writ — 
petition was filed in the Delhi High © 


Court. At the date of the filing of the : 
said writ petition only Appellants Nos. — 


1 to 3 in Civil Appeal No. 242 of 1982 — 
had been served with the orders of dis- — 
missal, while the remaining Appellants — 
and Respondents Nos. 4 to 44 in Civil — 
Appeal No. 242 of 1982 joined in the — 
said writ petition as co-petilioners to-— 
gether with the Combined Secretariat é 
(Research and Analysis Wing) Employ: — 

ees Association(Regd), contending that ‘ 
similar action of dismissal was being é 
apprehended by them. Pending the said i 
writ petition the orders of dismissal — 
were also served upon the remaining ~ 4 
Appellants During ‘the course of the — 
hearing of the said writ petition a — 
statement was made to the High Court 5 
on behalf of the Union of India that : 
the other petitioners would not be dis- 


missed without holding a regular in-— 
quiry. The said writ petition, there- 


fore, proceeded only so far as the Apqe- 
llants in these two Appeals were conc- 
erned. A Division Bencn of the saidll : 
High Court dismissed the writ — 
petition by its judgment and _ or- ? 


eS ae venenapeane pate 
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ated September 25, 1981, 

§ against this judgment and order 
e said High Court, that these two 
als by Special Leave have been 
rred. 

he Impugned Order of Dismissal 
14. All the eight impugned orders 
smissal were in identical terms and 
l, therefore be sufficient to repro- 
the order of dismissal passed 
st the First Appellant in Civil 
2al No. 242 of 1982. The said 
r reads as follows : 

‘No 3/ADMN/80-6486 (N) - 
Government of India 

abinet Secretariat, 

Room No. 8-B, South Block 

w Delhi, the 6th Dec., 1980 
ORDER 


Whereas a large number of employ- 
f the Cabinet Secretariat (R & AW) 
ted at Delhi have for some time 
been indulging in various 
of misconduct  indiscipline, 
idation and insubordination, such 
bstaining from work, wilful 
sct of the duties assigned to them 
disobedience lawful instructions 
orders of the official superiors; 


and whereas the said employees are 

regularly holding meetings and 
onstrations unauthorisedly and in 
tion of specific orders, within the 
> premises and its precincts; 


and where the said employees 
resorted to coercion, intimidation 
incitement of other fellow employ- 
vhich has a serious demoralizing 
ton the members of the organizat- 
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ion and whereas such of the said 
employees is unbecoming of a Govern- 
ment servant and isin gross violation 
of the Central Civil Services (Conduct) 
Rules, 1964; 


and whereas Shri Satyavir Singh, Fi- 
eld Assistant, is one of the said employ- 
ees actively participating in such activi- 
ties; 


and whereas due to the practice of 
coercion, intimidation and such like 
threat and postures adopted by the said 
employees the atmosphere is so tense 
and abnormal that no witness will co- 
operate with any proceedings in accord- 
ance with provisions of the Central 
Civil Services (Classification, Control 
and Appeal) Rules, 1965; 


and whereas I am satisfied that the 
circumstances are such that itis not 
reasonably practicable to hold a regular 
enquiry as contemplated by the Central 
Civil Services (Classification, Control 
and Appeal) Rules, 1965; 


and whereas ona consideration of 
the facts and circumstances of the case, 
I am satisfied that the penalty of dism- 
issal from service should be imposed on 
Shri Satyavir Singh, Field Assistant; 
Now, therefore, in exercise of the 
powers under the proviso (b) of Cl. (2) 
of Art 311 of the Constitution read 
with R,. 19 of the Central Civil Services 
(Classification Control and Appeal) 
Rules, 1965, I as the appointing author- 
ity do hereby dismiss Shri Satyavir 
Singh from the post of Field Assistant 
in the R and AW with effect from the 
forenoon of December 6, 1980, 
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Sd/- 
6-12-80 
(H.N. KAK) 
Joint Director” 
Contentions 
15. Though several contentions 


were raised in the said writ petition, in 
view of the judgment in Tulsiram Patel’s 
case (AIR 1985 SC 1416) the only 
contention taken at the hearing of these 
two Appeals was that the said order of 
dismissal were passed mala fide and the 
reasons given therein for dispensing 
with the inquiry were not true and that 
an inquiry was reasonably practicable 
Several points were urged in support 
of this contention. 


16. The first point was that the 
orders of suspension showed that a 


disciplinary inquiry was in fact contem- 
plated and, if so, nothing had happened 
between the date of the orders of suspe- 
nsion and the date of the orders of 
dismissal to come to the conclusion 
that the inquiry was not reasonably 
practicable. Each order of suspension 
‘ stated that the concerned employees was 
being suspended in the exercise of the 
powers conferred by R. LO (1) of the 
said Rules because a disciplinary proce- 
eding against him under R. 14 of the 
said Rules contemplated Cl. (a) of R. 
10 (1) confers power upon a disciplinary 
authority to place the  govern- 
ment servant under suspension where a 
disciplinary proceeding against him is 
contemplated or is pending Rule 14 
prescribes the procedure for imposing 
major penalties. One of the major 
penalties set out in R. 11 is the penalty 
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of dismissal from service. It is th 
clear that at the date of the order « 
of suspension disciplinary proceedin; 
against the Appellants was in contemp 
ation This, however, does not mea 
that the situation will continue to t 
the same and that at no time thereaft 
will the holding of the inquiry becor 
‘not reasonably practicable”. A 
pointed out in. Tulstram Patel’s case, 
is not necessary that a situation whic 
makes the holding of an inquiry not r 
asonably practicable should exist befos 
the disciplinary inquiry is initiates 
because a situation which renders th 
holding of an inquiry not reasonabl 
practicable can come into being eve 
during the course of an inquiry. Th 
affidavits filed in the High Court clear! 
Show that the situation had so change 
after the orders of suspension wer 
issued against the Appellants that it wa 
not reasonably practicable to hold an 
inquiry against the Appellants. Th 
all-India pen-down strike was spreading 
More and more centres in India wer 
joining in the said strike. The positior 
was fast deteriorating Employees wer 
being instigated into further acts of in 
discipline and insubordination and loya 
employees-and senior officers were bein; 
intimidated. Meetings and demonstrat 
ions were regularly being held withi 
the office premises and their precinct 
and there was no_ possibility of am 
witness coming forward to give evidence 
agains the Appellants who were said t 
have taken a leading part in this agitatt 
on Itis also pertinent to note that 
when the first batch of dismissal ordef: 
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s served upon some of the Appellant s 

December 8, 1980, the pen-down 
trike was called off on December 9, 
80. In sucha situation as was then 
evailing, prompt and urgent action 
as required to bring the situation under 
ntrol. As pointed out in Tulsiram 
te’s case (AIR 1985 SC 1416), somet- 
es not taking prompt action may 
sult in the trouble spreading and the 
uation worsening and at times beco- 
ing uncontrollabe, and may at times 


also construed by the trouble makers 
d agitators as a sign of weakness on 


e part of the authorities and encour- 
e them to step up the tempo, of their 
tivities or agitation. The affidavits 


ed in the High Court clearly show that | 


exactly what happend when the sus- 
nsion orders were issued and that what 
as required was prompt and urgent 
tion against those who were conside- 
d to be the ring leaders and that once 
ich action was taken the situation im- 
‘oved and started becoming normal. 
17. The next point which was ur- 


sd was that while eight employees were 
smissed for their part in the agitation 
hich took place in Delhi, in respect of 
e agitation which took place in the 
ucknow office of the RAW only two 
mployees of that office were dismissed 
id, therefore, there was no application 
Fmind onthe part of the disciplinary 
jthority. Itis very difficult to under- 


and this argument. We do now how 
lot know?) what precisely the situation 


-Lucknow was and how many emplo- 
es were actively engaged in leading 
ie agitation and the fact that it was 
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thounht fit to dismiss only two employ- 
ees of the Lucknow Office cannot lead 
to the conclusion that the Appellants 
were wrongly dismissed without any 
application of mind. 


18. The next point which was 
urged was that even on December 6,. 
1980, a suspension order was issued 
against one of the employees and that 
on December 9, 1980, suspension or- 
ders were issued against two other 
employees, and that the issuance of 
these suspension orders on the 6th and 
9th December show that the holding of 
the inquiry was reasonably practicable. 
As the charge-sheets issued against 
these three employees show, these emp- 
loyees were working in the R.K. 
Puram Office and are not alleged to 
have taken any leading part in the 
agitation or in bringing about the at- 
mosphere of violence, insubordination 
and indiscipline 

19. The next point wasethat it 
was not alleged by the authorities that 
anyone was physically iniured in the 
agitation. This is another argument 
which is difficult to understand. As 
held in Tulsiram Patel’s case (AJR 1185 
SC 1419) it will not be reasonably pra- 
cticable to hold an inquiry where an 
atmosphere of violence or of general 
indiscipline and insubordination preva- 
ils. It is, therefore, not necessary that 
the disciplinary authority should wait 
until incidents take place in which 
physical injury is caused to others be- 
fore dispensing with the inquiry. 

20. It was next submitted that 
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after the suspension orders, the Ap- 
pellants were prohibited from visiting 
any of the Cabinet Secretariat Offices 
except for the purpose of collecting. 
their dues and that to with prior per- 
mission and that, therefore, they could 
not have held any meeting or demons- 
tration inside the office premises. There 
is no substance in the submission The 
admitted position is that the Appel- 
lants were regularly coming to the office 
building and talking with other emp- 
loyees over the wall and at the gate 
twice a day at 1130 am. and 3.30 p.m. 
and were making inflammatory speec- 
hes and holding out threats. 


21. The point which was next 
urged in support of the contention that 
the impugned ordes were passed mala- 
fide was that even though co-workers 
may not have been available as witnes- 
ses there were police men and police 
officers, posted inside and outside the 
building and they were available to give 
evidence and that superior officer were 


also available to give evidence. The 
crucial and material evidence againt 


the Appellants would be that of their 
co-workers for these co-workers were 
directly concerned in and were eye- 
witnesses to the various incidents. 


Where the disciplinary authority feels 
that crucial and material evidence will] 


not be available in an inquiry because 
the witnesses who could give such 


Evidence are intimidated and would 
not come forward and the only evide- 
nee which would be available, namely, 
in this case, of policemen, police offi- 
cers and senior officers, would only be 
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peripheral and cannot relate to all th 
charges and that, therefore, leadin 
only such evidence may be assailed 1 

a Court of Jaw as bring a mere far 

of an inquiry and a deliberate attemp 
to keep back material witnesses, the 
disciplinary authority would be justifi- 
ied in coming to the conclusion that 
an inquiry is not reasonably practica- 
ble. The affidavit filed by the Joint 
Director, Research and Analysis Wing, 
Cabinet Secretariat, Hari Narain Kak, 
who had passed the impugned orders, 
sets out in detail the various acts of 
intimidation, violence and incitement 
committed by each of the Appellants. 
Copies of the written reason for dis- 
pensing with the inquiry in the case 
of the Appellants have also been ann- 
exed to the said affidavit. It is clear 
from a perusal of the said affidavit and 
its annexures that the police officers, 
policemen and senior officers could not 
have possidle given evidence with re- 
spect to all these acts. The said affid- 
avit further states that the senior offi- 
cers were also intimidated and were 
threatened with dire consequences if 
they gave evidence. Further, grievances 
were made against the senior officers 
of the RAW inthe said charter of de- 
mands submitted by the said Associat- 
ion and the evidence of senior officers 


would have been attacked as _ deing 
biased and partisan. There is thus no 


substance in this point also. 

22. The last point which was urged 
was that D.P. Vohra, the Appellants 
in Civil Appeal No.576 of 1982, was 
posted at Jammu and could not, there 


port No. 19, p. 31 


e, have taken any active part in the 
tation which took place in Delhi. 
s submission is completely belied 
the said affidavit of Hari Narain 
k. The said affidavit shows that 
‘ing the relevant time Vohra had 
en leave for personal reasons and 
i come down to Delhi and had play- 
an active role in the said agitation. 
made inflammatory speeches on the 
3rd, 4th and Sth December, 1980 
| had instgated the other employees 
continue the agitation and intimi- 
ed those who had not joined in the 
tation into doing so. In a speech 
de by him on December 4, 1980; he 
id tried to make public some of the 
) secret operations of the RAW 
iming to have special knowledge of 
se operations by virtue of having been 
sted earlier in a sensitive branch. 
was also actively engaged in colle- 
ig funds for continuing the agitation. 


23. We are, therefore, of the 
nion that Cl. (b) of the second pro- 
to Art. 311 (2) and Rule 19 of the 
tral Civil Services (Clasisfication 
Appcal) Rules, 1965, were properly 
lied to the case of each of the Appe- 
ts and the impugned orders of 
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dismissal were validly passed against 


them. 
Final Orders 


24. In the result, both these Appe- 
als fail are dismissed and the interim 
orders passed in these Appeals are here- 
by vacated. Ifany payment bas been 
made to any of the Appellants in pursu- 
ance of any interim order, such Appe- 
llant will not be liable to refund such 
amonut or any part there of. The Appe- 
llants have a right to file a departmental 
appeal under the Central Civil Services 
(Classification, Control and Appeal) 
Rules, 1985. In case they desire to fill 
suce an appeal, we give them time until 
October 31, 1985, to do so and we direst 
the appellate authority to codone in 
the exercise of its power under the 
proviso to Rule 25 of the said Rules 
the delay in filling the appeal and to 
hear and dispose of such appeals expe- 
ditiously subject to what has been“ laid 
down in Tulsiram Patel’s case (AIR 
1985 SC 1416) and summarized in the 
earlier part of this judgment. 


25. There will bs no order as to 
the costs of these Appeals. 


Order accordingly 


299% 
Gs ha be 


Report No 19 P. 32 


IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 


ort No. 20, p. 91 


ond de 
O. Chinnappa Reddy 
Judge 
Supreme Court of India 


OBSERVATION 


‘Equal pay for equal work’—Doctrine of, is required to be applied to persons 
loyed on a daily wage basis—They are entitled to same wages as are paid to simi- 
employed employees—Constitution of India, Art. 39. 


OBSERVED BY 


Q. Chinnappa Reddy and 
V. Balakrishna Eradi 


Hon’ble Judges Supreme Court of India. 


Writ Petn. (Civil) Nos. 59-60 and 563-70 of 1983 decided on 17-1-1986 between 
inder Singh and another, Petitioners v. The Engineer in Chief, C.P.W.D., and 


rs, Respondents. 


TEXT 


Chinnappa Reddy, J.—In_ these 
writ petitions, the petitioners who 
employed by the Central Public 


tks Department on a daily-wage 


is and who have been so working 

several years, demand that they 
uld be paid the same wages as perma- 
it employees employed to do identical 
rk’ They state that even if it is not 
sible to employ them on regular and 
manent basis for want of a suitable 
nber of posts, there is no reason 
atsoever why they should be denied 
ual pay for equal work’ In a simi- 
petition filed by employees of the 
hru Yuvak Kendras, Civil Writ Petns. 
Ss. 4821 and 4817 of 1883, Dhirendra 
ameli & Anr. v. State of UP.,a 
nch of this court consisting of Bhag- 
ti, CJ. and Amarendra Nath Sen, J. 
ued the following directions : 


‘“‘We, therefore, allow the writ peti- 
tions and make the rule absolute and 
direct the Central Government to 
accord to these persons who are emplo- 
yed by the Nehru Yuvak Kendras and 
who are concededly performing the 
same duties as class IV employees, the 
same salary and conditions of service 
as are being received by class 1V emplo- 
yees, except regularisation which can- 
not be done since there are no sanctio- 
ned posts. But we hope and trust that 
posts will be sanctioned by the Central 
Government in the different Nehru 
Yuvak Kendras, so that these persons 
can be regularised. It is not at all desir- 
able that any management and particu- 
larly the central Government should 
continue to employ persons on casual 
basis in organisations which have been 
in existence for over 12 years. The salary 
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and allowances of class IV employees 
shall be given to these persons emplo- 
yed in Nehru Yuvak Kendras_ with 
effect from the date when they were 
respectively employed.” 


Earlier the court also observed that it 
was a peculiar attitude to take on the 
part of the Central Government to say 
that they would pay only daily-wages 
and not the same wages as other simi- 
larly employed employees, though all 
of them did identical work. The court 
said : 


“This argument lies ill in the 
month of the Central Government for 
it isan all too familiar argument with 
the exploiting class and a Welfare State 
committed to a socialist pattern of soci- 
ety cannot be permitted to advance 
such as an argument. It must be remem- 
bered that in this country where there 
is so much unemployment, the choice 
for the majority of people is to starve 
or to take employment on whatever 
exploitative terms are offered by the 
employer. The fact that these employees 
accepted employment with full know- 
ledge that they will be paid only daily 
wages and they will not get the same 
salary and conditions of service as other 
class IV employees, cannot provide an 
escape to the Central Government to 
avoid the mandate of equality enshrined 
in Article 14 of the Constitution. This 
Article declares that there should be 
equality before law and equal protection 
of the law and implicit in it is the fur- 
ther principle that there must be 
equal Pay for work of equal value 
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Re x sa veresakt RIS ee a 
whether they are appointed in san 
ned posts or not. So long as they 
performing the same duties, they m 
receive the same salary and conditi 
of service as Class IV employees ” 
One would have thought that t 
judgement in the Nehru Yuvak Kendr 
case (supra) concluded furthe: ars 
ment on the question. However, § 
V.C. Mahajan, learned counsel for 1 
Central Government reiterated the sa: 
argument and also contended that 1 
doctrine of ‘equal pay for equal wo 
was amere abstract doctrine and tl 
it was not capable of being enforced 
acourt of law. He referred us tot 
observations of this court in Kish 
Mohanlal Bakshi v. Union of Ind 
AIR 1962 SC 1139. We are not a lit 
surprised that such an argument shot 
be advanced on behalf of the Cent 
Government 36 years after the pass! 
of the Constitution and 11 years af 
the Forty-Second Amendment proc 
iming India as a socialist republic. T 
Central Government like all organs 
the State is committed to the Directi 
Principles of State Policy and Art. 
enshrines the principle of equal pay | 
equal work. In Randhir Singh vy. U 
on of India, (1982) 3 SCR 298: (A 
1982 SC 879), this court had occasi 
to explain the observations in Kish¢ 
Mohad Lal Bakshi v. Union of Int 
(supra) and to point out how the prin 
ple of equal pay for equal work isn 
an abstract doctrine and how it i 
vital and vigorous doctrine accept 
throughout the world, particularly 
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| socialist countries. For the benefit 
‘those that do not seem to be aware 
‘it, we may point out that the decision 
-Randhir Singh’s case has _ been follo- 
ed in any number cases by this 
yurt and has been affirmed by a Const- 
ution Bench of this court in D.S 
akara v. Union of India, (1983) 2 SCR 
55. The Central Government, the State 
overnments and likewise, all public 
ctor under-takings are expected to 
inction like model and enlightened 
nployers and arguments such as those 
hich were advanced before us that the 
rinciple of equal pay for equal work 
an abstract doctrine which cannot be 
forced in a court of law should well- 
yme from the months of the State and 
fate Undertakings. We allow both the 
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writ petitions and d.rect the respon- 
dents, as in the Nehru Yuvak Kendra’s 
case (supra) to pay to the petitioners 
and all other daily rated employees, the 
same salary and allowances as are paid 
to regular and permanent employees with 
effect from the date when they were 
respectively employed. The respondents 
will pay to each of the petitioners a 
sum of Rs. 10CO/- towards their costs. 
We also record our regret that many 
employees are kept in service on a temp- 
orary daily-wage basis without their 
services being regularised. We hope 
that the Government will take appropri- 
ate action to regularise the services of 
all those who have been in continuous 
employment for more than six months. 

Petitions allowed. 
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Constitution of India, Arts. 341, 14—Constitution (Scheduled Castes) order, 
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ndicaps do not continue after conversion—Order is not discriminatory. 


OBSERVED BY 


P. N. Bhagwati, and R. S. Pathak 
and Amarendra Nath Sen 
Hon’ble Chief Justice and Judges supreme Court of India. 


Writ Petns. Nos. 9596 of 1983 and 1017 of 1984, decided on 30. 9. 1985 between 
osai etc., Petitioners v. Union of India and others, Respondents. 


And 


Movement for Protection of Human Rights of Marginalis Communities through 
Secretary, Petitioner v. Union of India and others, Respondents. 


TEXT 


Pathak, J. :—This and the connected 
it petitions raise the important ques- 
yn whether the Constitution (Schedu- 
i Castes) order, 1950 is constitution- 
ly invalid on the ground that only 
indu or Sikh members of the castes 
umerated in the Schedule to that or- 
tare deemed to be Scheduled Castes 
r the purposes of the Constitution of 
dia. 

2. The petitioner Soosai (in Writ 
tition No. 9596 of 1983) states that 
» belongs to the Adi-Dravida Commu- 
ty and is a convert to Christianity. 
e is acobbler by profession and works 
1 the roadside at one of the cross-ro- 
is Madras In May, 1982, the officers 
‘the Tamil Nadu khadi and village In- 
istries Board surveyed the sites on 


which cobblers were working, including 
the place occupied by the petitioner, 


and subsequently on July 27, 1982 sev- 
eral cobblers were allotted bunks free 


of cost by the Regional Deputy Direc- 
tor, khadi and village Industries Board. 
The petitioner was not. On enquiry 
the petitioner came to know that the 


allotment of bunks free of cost was con- 
sequent to a proposal under the special 


Central Assistance Scheme of the Gov- 
ernment of India for the welfare of Sch- 


eduled Castes. The funds for the pur- 
pose were provided from the special 
Centra] Assistance of the Government 
of India set up for giving effect to sch- 
ems exclusively intended for Scheduled 
Castes under G.O. Ms. No 580 Social 
Welfare Department dated February 13, 
1982. Itis pointed out that this Order 
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specifically states that persons belong- 
ing to the Scheduled Castes and conver- 
ted to Christianity are not eligible for 
assistance under the scheme. ‘The 
petitioners points out that the saied 
order has been made in consonanc-- 
with the Constitution (Scheduled Cas- 
tes) order, 1950, which specifically decl- 
ares that no person who professes a 
religion different from the Hindu or 
the Sikh religion shall be deemed to be 
amember of seheduled Castes. The 
petitioner assails the validity of that or- 
der on the ground that it violates, Art. 
14, 15 and 25 of the Constitution. 


3. The essence of the petitioner’s case 
is that he was a Hindu belonging to the 
Adi-Dravida caste and on conversion 
to Christianity he continues as a mem- 
ber of that caste. The Adi-Dravida 
caste is one of the castes enumerated in 
the Shedule to the Constitution (Sche- 
duled Castes) order, 1950. The petitio- 
ner alleges that he has been denied the 
benefit of welfare assistance intended 
for Scheduled Castes on the ground that 
he professes the Christian religion, 
and he contends that inasmuch as 
such discrimination has __ been 
effected pursuant to the provision 
contained in paragraph 3 of the Con- 
stitution (Scheduled Castes) Order, 
1950, that provision is constitutionally 
invalid. The petitioner invokes, Art. 
14, which is the Central provision in 
the Constitution guranteeing the right 
to equality before the law and 
equal protection of the law, and Cl. 
(1) of Art 15 which prohibts the 
State from discriminating against any 
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citizen on the ground only, 
others, of religion. It is pointed ou 
that when Cl. (4) of Art. 15 perm 
its the State, notwithstanding the pr 

hibition contained in Cl. (1) of Art 
15, to make special provision for the 
advancement of socially and educaiti- 
Onally backward classes of citizens and 
for the Scheduled Castes and Schedu- 
led Tribes, it envisages such special 
provision for the advancement of all 
members of such backward classes of 
citizens, Scheduled Castes and Sched. 
uled Tribes. If any discrimination is 
exercised between the members of a 
Scheduled Caste on the ground of 
religion only so as to promote the wel- 
fare of one group of members and 
deny itto the others the denial will 
be invalid. Reference has also been 
made to Art. 25 on the ground that 
a Christian convert will be tempted to 
reconvert to Hinduism or Sikhism in 
order to benefit from the constitutional 
provisions relating to Scheduled Castes 
and therefore paragraph 3 in its oper- 
ation denies him freedom of consci- 
ence and the right freely to profess, 
practise and propagate his religion. 


amon 


4. The framers of the Constitution 
have taken great care to ensure that 
sufficient is made for ameliorat- 
ing the conditions of certain back- 
ward classes found in India who suffer 
from social and ceonomic disubilities 
Art. 46 enjoins upon the State asa 
Directive Principle of State Policy, to 
promote with special care the educati- 
onal and economic interests of the 
weaker sections of the people, and in 
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cular of Scheduled Castes and 
duled Tribes, and to protect them 
social injustice and forms of ex- 
‘ation. In comsonance with this 
stive they enacted a number of 
isions in the Constitution, of 
o Ci. (4) or Art. 15 is one. Besi- 
although Cl. (1) of Art. 16 
antees equality of opportunity to 
tizens in matters relating to empl- 
snt or appointment to any office 
r the State, there is Cl. (4) of 
1 which lays down that not- 
in Art. 16 will prevent the State 
.making any provision for the re- 
ition of appointment or posts 
avour of any backward class of 
ens which, in the opinion of the 
>, is not adequately represented 
We services under the State Art. 
polishes ““Untouchability” and for- 
its practice in any form, and de- 
s that the enforcement of any dis- 
ty arising out of ‘Untouchability’, 
be an offence punishable in acc- 
ince with Law. There are other 
isions, such as Art. 330 which 
fides for the reservation of seats 
ne House of the People for Sched- 
Tribes and Art. 332 which makes 
lar provision for the reservation 
eats for them in the State Legis- 
e Assemblies. We are concerned 
: with the advantages and benefits 
saged by the Constitution in re- 
tt of members of the Scheduled 
tes. 


5. The expression ‘‘Scheduled 
tes” is defined in Cl. 24 of Art. 
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366 to mean “such castes, races or 
tribes or parts of or groups within 
such castes, races or tribes as are de- 
emed under Art. 341 to be Scheduled 
Castes for the purposes of this Con- 
stitution”. Clause (1) of of Art. 341 
enjoins upon the President to specify 
by public notification the castes, 
races or tribes, which for the purposes 
of the Constitution are deemed to be 
Scheduled Castes in relation to a State 
or Union territory. Once such notifi- 


cation is issued by the President it 
cannot be varied by any subsequent 


notification encept that, by virtue of 
Cl. (2) of Art. 341, Parliament may 
by law include in or exclude from the 
list of Scheduled Castes specified in 
the notification issued under Cl. (1) 
any caste, race or tribe or part 
of or group within any caste, race 
or tribe. In discharge of the 
obligation imposed by Cl. (1) of Art. 
341 the president issued the Constitution 
(Scheduled Castes) Order 1950. In its 
original form, paragraph 3 declared 
that‘..........mo0 person who _ peofesses 
areligion different from Hindu would 
be deemed to be a member of a Sche- 
duled Castes. There was a proviso 


to paragraph 3 which declared 
that every member, of the Ramdasi 


Kabirpanthi, Mazhabi_ or _ Sikli- 
gar caste resident in Punjab or the 
Patiala and East Punjab States Union 
would in relation to that State be deem- 


ed to bea member of the Scheduled 
Castes whether he professed the Hindu 


religion or the Sikh _ religion. 
Subsequenly, Parliament enacted the 
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Scheduled Castes and Scheduled 
Tribes Orders (Amendment) Act, 
1956 which substituted for the original 
paragrph 3the present paragraph, 
which declares: — 

“3. Notwithstanding anything 


contained in paragraph 2, no _ person 
who professes a religion different from 
the Hindu or the Sikh religion Shall be 
deemed to be a member of a Scheduled 
Caste.” 


It is apparent that for purposes of 
the Constitution the constitutional pro- 
visions relating to Scheduled Castes are 
intended to be applied to only those 
members of the castes enumerated in the 
Constitution (Scheduled Castes) Order, 
1950 who profess the Hindu or the Sikh 
religion. Clearly, if it can be contempl- 
ated that a Christian belongs to one of 
these castes, he is barred by reason of 
paragraph 3, from being regarded as a 
member of a Scheduled Caste and is, 
therefore, not entitled to the benefit of 
the constitutional provisions relating to 
Scheduled Castes. 


6. The main question debated 


us is whether a Hindu belonging toa 
Scheduled Caste retains his caste on 


conversion to Christianity. Cases 
decided by this Court and by 
the High Courts bearing on 


the point have cited on both sides of 
the line, and our attention has 
been invited to text books, Comm- 
entaries and Commission Reports, 
some of which contain the observa- 
tion that depressed groups and castes 
are to be found not only among Hindus 
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and Sikhs but also among Muslims 


Christians It appears to us un 
cessary in this case to enter u 


that question and to decide whet 
a Hindu belonging to the Adi Dray 
caste continues to be a mem 
of that caste on his conversion to 


Christian religion. We shall assu 
for the purposes of this case, that 


caste is retained on coversion from 

religion to the other. Thereal qu 
ion is whether on the material bef 
us it can be said that in confining 

declaration to members of the. Hin 
and the Sikh religions, paragraph 3 
the Constitution (Scheduled Cast 
Order, 1950 discriminates against me 
bers of the Christian religion. | 


7. Now it cannot be disputed th 
the caste system is a_ feature 
the Hindu social structure. It is 
social phenomenon peculiar to Hin 
society. The division of the Hin 
social order by reference at one time 
professional or vocational occupati 
was moulded into a structuural hie 
rchy which over the centuries crystal 
ed into a stratification where the ple 
ot the individual was by birth. The 
who occupied the lowest rung oft 
social ladder were treated as existi 
beyond the periphery of civilised soci 
and were indeed not even ‘‘touchab 
This social attitude committed the 
castes to severe social and econon 
disabilities and cultural and educatiot 
backwardness. And through most 


Indian history the oppressive natt 
of the caste structure has denied 


those disadvantaged castes the funda 
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ttals of human dignity, huraan self- 
spect and even some of the attributes 
‘the human personality. Both history 
nd later day practice in Hindu society 
‘ce heavy with evidence of this oppres- 
ve tyranny, and despite the afforts of 
veral noted social reformers, specially 
uring the last two centuries, there has 
een a crying need for the emancipation 
‘the depresses classes from the degrad- 
ig coditions of their social and econo- 
ic servitude. Dr. J. H. Hutton, a Cens- 
s Commissioner of India, framed a list 
f the depressed classes systematicatic- 
lly, and that list was made the basis of 
n order promulgated by the British 
tovernment in India called the Govern- 
rent of India (Scheduled Castes) Order, 
936. The Constitution (Scheduled Castes) 
Ider, 1950 is substantially modelled 
nthe Order of 1936 The Order of 
936 enumerated several castes, races 
rtribes in an attached Schedule and 
hey were, by paragraph 2 of the Order, 
eemed to be Scheduled Castes Para- 
taph 3 of the same Order declared 
hat the Indian Christians would not 
e deemed to be members of the Sche- 
uled Castes. During the framing of 
he Constitution, the Constituent 
issembly recognised ‘‘that the Sche- 
luled Castes were a backward section 
fthe Hindu community who were a 
iandicapped by the practice of untou- 
hability’’, and that ‘‘this evil practice 
f untouchability was not recognised 
yy any other relegion and the question 
f any Scheduled Caste belonging toa 
eligion other than Hinduism did not 
herefore arise.” B. Shiva Rao: the 
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Framing of India’s Constitution : A 
study p. 771. The sikhs however, dema- 
nded that some of their backward sec- 
tions, the Mazhabis, Ramdasias, Kabir- 
panthis and Sikligars, should be incl- 
uded in the list of Scheduled Castes. 
The demand was accepted on the basis 
that these sects were origionally Schedu- 
Caste Hindus who had only recently 
been converted to Sikh faith and ‘had 
the same disabilities as the Hindu Sche- 
duled Castes’’, Supra p. 771. The depre- 
ssed classes within the fold of Hindu 
Society and the four classes of the Sikh 
community were therefore made the 
subject of the original Constitution 
(Scheduled Castes) Order, 1950. Subse- 
quently in 1956 the Constitution Sche- 
duled Castes) Order, 1950 was amended 
and it was broadened to include all 
Sikh untouchables. 7 


8. It is quite evident that the 
President had before him all this mate- 
rial indicating that the depressed 
classes of the Hindu and the Sikh com- 
munities suffered from economic and 
social disabilities and cultural and edu- 
cational backwardness so gross in 
character and degree that the members 
of those castes in the two communities 
called for the protection of the Consti- 
tutional provisions relating to the Sche- 
duled Castes. It was evident that in 
order to provide for their amelioration 
and advancement it was necessary to 
conceive of intervention by the State 
through its legislative powers. It must 
be remembered that the declaration 
incorporated in paragraph 3 deeming 
them to be members of the Scheduled 
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Castes was a declaration made for the 
purposes of the Constitution. It was a 
declaration enjoined by clause (1) of 
Article 341 of the Constitution. To 
establish that paragraph 3 of the Cons- 
titution (Scheduled Castes) Order, 1950, 
discriminates against Christian members 
of the enumerated castes it must be 
shown that they suffer from a com- 
parable depth of social and economic 
disabilities and cultural and educational] 
backwardness and similar levels of 
degradation within the Christian com- 
munity necessitating intervention by 
the State under the provisions of the 
Constitution. It is not sufficient to 
show that the same continues after 
conversion. It is necessary to estab- 
lish further that the disabilities and 
handicaps suffered from such Caste 
membership in the social order of its 
origin—Hinduism—continue in their 
Oppressive severity in the new enviro- 
nment ofa different religious commu- 
nity. References have been made in 
the material before us in the most 


cursory manner to the character and inci- 


dents of the cates within the Christian 
fold, but no authoritative and detailed 
study dealing with the present condi- 
tions of Christian society have been 
placed on the record in this case. It is 
therefore, not possible to say that the 
President acted arbitrarily in the exer- 
cise of his judgment in enacting para- 
graph 3 of the Constitution (Scheduled 
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Castes) order, 1950. It is now we 
established that when a violation «¢ 


' Article 14 or any of its related proy 


sions is alleged, the burden rests o 
the petitioner to establish by clear an 
cogent evidence that the State has bee 
guilty of arbitrary discrimination Havj 
regard to the State of the record befor 
us, we are unable to hold that the pet 
tioner has established his case. Th 
challenge must, therefore, fail. 


9. Inthe connected writ petitio 
No. 1017 of 1984 the submissions hay 
proceeded substantially on the sam 
grounds, and relief has been sough 
additionally against a Circular Lette 
No. 21711/ADWH/80-26 dated, Augus 
16/25, 1983 issued by the Governmen 
of Tamil Nadu to the Tamil Nadu Publi 
Service Commission stating that ‘‘Sche 
duled Caste” Christians who revert t 
Hinduism and on that basis obtail 
appointments to reserved seats it 
Government services, and having don 
so change their religion once agai 
after their entry into Government ser 
vice are liable to have their  selectiot 
cancelled. On the considerations whic 
have prevailed with us in dismissing th 
earlier writ petition, this writ petition 
must also be dismissed. . 

10. The writ petitions are nismis 
sed but without any order as to costs 


Petitions dismissed: 
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| Probationer—Termination of his service prior to expiry of extended probationary 
lod —Non-payment of notice salary before termination—No illegality —Constitution 
ndia, Arts 309, 311(2)—Central Civil Services (Temporary Service) Rules (1965), 


5(1) (b) proviso (as amended in 1971). 
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Civil Appeal No. 1213 of 1982 decided on 23.1.1986 between Union of India 
| others, Appellants v. Arun Kumar Roy, Respondent. 


TEXT 


V. Khalid, J.:—This appeal by Sp- 
11 Leave is directed against the Judg- 
at rendered by a Division Bench of 
Calcutta High Court on 7-12-1981, 
ing aside, in appeal, the Judgment 
1 learned single Judge- The Union 
ndia and its Officers are the appell- 
s. The facts in brief necessary to 
lerstand the dispute involved in the 
e are as follows :— | 


The respondent joined the post of 


res Officer in the Department of the 
slogical Survey of India on July 30, 
5 He was placed on probation for 
years. Before the expiry of the pe- 
1 of probation of two years he recei- 
(a Memo dt. July 25, 1977, from 

Senior Administrative Officer, zoo- 
ical Survey of India, informing him 
tthe Government had decided to ex- 
dhis period of probation as Stores 


Officer by on year more from July 30, 


1977. OnJuly 27, 1978, the Dy. Secr- 
etary of the Government of India com- 


municated to him an Order of the Pre- 
sident of India by which he was infor- 
med that the President had terminated 
his service as a Stores Officer with effect 


from the afternoon of 29th July, 1978. 


This communication further stated that 
the respondent would be entitled to cla- 
imasum equal to the amount of his 
pay plus allowances in lieu of one mon- 
th’s notice at the same rates at which 
he was drawing them immediately be- 
fore the termination of his service. The 
respondent challenged this Order by 


filing Writ Petition No. 385 of 1981, 
before the Calcutta High Court. The 


main contention raised by him in the 
Writ Petition was that the Order of ter- 


mination was bad since a sum equival- 
ent to his pay plus allowances for the 
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notice period was not paid to him along 
with the notice as required under the 
terms of his appointment letter. The 
learned single Judge who heard the Writ 
Petition declined relief to the respond- 
ent and dismissed the Writ Petition. 
Aggrieved by the said Judgment the res- 
pondent filed an appeal. The Division 
Bench agreed with the respondent’s case 
that the termination order was bad in as 
much as the full amount of salary and 
allowarce for the notice period was not 
paid to him at the time of termination 
of his service and so holding set aside 
the Judgment of the single Judge and 
allowed the appeal and quashed the Or- 
der of termination and gave liberty to 
the Government to terminate his service 
in accordance with the terms of his app- 
ointment. Hence the appeal. 


2. The main question debated at 
the Bar by the respective counsel is 
whether in the case of the respondent 
it was incumbent upon the Authorities 
to pay notice salary along with the ter- 
mination notice or whether it was suffic- 
ient if he was informed that he was ent- 
itled to such salary on his termination. 
A resolution of this dispute depends 
upon consideration of the nature and 
terms of his appointment. To appreci- 
ate this, it is necessary to look into the 
order of appointment and relevant poi- 
nts of law governing the terms of service. 

3. The respondent strongly plea- 
ded that he was appointed to a substan- 
tive post since he was placed on probati- 
on, If his appointment was purely 
temporary it was not necessary to place 
him on probation. The case of the app- 
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ellant on the other hand was that 
Order of appointment itself indica 
that the respondent was appointed 
temporary hand and that he did 
become a regular hand simply beca 
he was put on probation. The termi 
ion in this case took place before 
expiry of the extended period of pro 
ion which the authority concerned 4 
entitled to do under the relevant ru 
4. We may, in passing indie 
as to what was the case of the resp 
dent before the High Court. Accord; 
to him after he took charge of the p 
of Stores Officer in the Department 
Zoological Survey of India he foy 
certain irregularities in the Stores, sp 
ficallyin the item of rectified spi 
According to him he brought such ir 
gularities to the notice of his super 
officer. He incurred, as consequence 
the displeasure of the officer senior 
him which resulted in the Order of t 
mination of his service during the peri 
of probation Even so we would like 
make it clear that neither before | 
learned single Judge nor before the Di 
sion Bench did the petitioner plead a 
case of mala fides. Nor did he do 
before us. 


5 The respondent appeared 
person before us. We find from t 
records that he argued his case betfo 
the High Court also. We felt sympat 
etic towards him and therefore suggest 
to the appellants counsel to tell the a 
pellants to accommodate him in sof 
place last, he, a young man, should wa 
his life without any employment. TI 
earaed Counsel for the appallants coul 
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yt give us any assurance but undertook 
convey our suggestions to the autho- 
ties concerned. 


6. Now coming tothe merits of 
e case the Order of appointment of the 
spondent is produced as Annexure A. 
nis shows that he was appointed ona 
mporary basis. It is made clear there- 
that though the post is temporary, it 
likely to continue indefinitely, that 
€ appointment will be liable to be 
rminated at any time on one month’s 
ytice given by either side, thus he will 
» on probation for a period of two 
ars which may be extended, if necess- 
y, and that the other conditions of 
rvice will be governed by the orders 
id rules in force from time to time. 
lause 2 (ii) of the Order of appoint- 
ent is important. It reads: 


“The appointing authority, however, 
serves the right of terminating services 
‘the appointee forthwith or before the 
piry of stipulate period of notice by 
aking payment to him of a sum equiv- 
ent to the pay and allowances for the 
riod of notice or the unexpired porti- 
1 thereof.” 


7. The Order of termination dt. 
th July, 1978, which is produced as 
onexure B reads as follows : 


‘In pursuance of the provisions 
yntained in para 2 (ii) and (iii) of this 
epartment’s C.M. No. F. 1-19/73-Sur. 
dt the 9th July, 1975 regarding appo- 
tment to the post of Stores Officer in 
e Zoological Survey of India, the Pres- 
ent of India hereby terminates with 
fect from the afternoon of 29th July, 
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1978, before the expiry of extended per- 
iod of probation the services of Shri 
Arun Kumar Roy, Stores Officer, Zool- 
ogical Survey of India, Calcutta and 
directs that he shall be entitled to claim 
asum equivalent to the amount of his 
pay plus allowances in lieu of one month 
of notice at the same rates at which he 
was drawing them immediately before 
the termination of his service. By Order 
and in the name of the president.” 


8. The learned single Judge who 
heard the Writ Petition, held that the 
respondent was a temporary Governm- 
ent servant and that he was governed by 
Rule 5 (1) of the Central Civil Service 
(Temporary Service) Rules, 1965, Rule 5 
(1) (b) as amended, provided in its pro- 
viso that on termination of a temporary 
Government Servant, one month’s notice 
has to be given and that he shall be enti- 
tled toclaim a sum equivalent to the 
pay and allowances for the period of his 
notice at the same rate at which he was 
drawing them immediately. The learned 
single Judge held that the order of termi- 
nation was valid. The Division Bench 
disagreeing with the learned single Judge 
held that the Order of termination was 
bad since one month’s salary and allow- 
ances was not paid or tendered to the 
appellant along with the notice. This is 
the only question that falls to be deci- 
ded in this appeal. 

9, It is not disputed that the salary 
and allowances for one month in lieu of 
notice was not paid or tendered to the 
appellant simultaneously with the termi- 
nation of his service. What is the legal 
consequence? To answer this question 
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it is necessary to refer to R. 5 (1) tb) of 
the Central Civil Service (Temporary 
Service) Rules, 1965. Rule 5 (1) in its 
amended from reads as follows : 

“5 (1) (a). The services of a tem- 
porary Govt. servant who is not in 
quasi permanent service shall be liable 
to termination at any time by a notice in 
writing given either by the Government 
servant to the appointing authority or 
by the appointing authority to the 
Government servant; 

(b) The period of such notice shall 
be one month, provided that the services 
of any such Govt. servant may be ter- 
minated forthwith and on such termina- 
tion, the Govt. servant shall be entitled 
to claim a sum equivalent to the amount 
of his pay plus allowances for the per- 
iod of the notice at the same rates at 


which he was drawing them immediately 


before the termination of his services, 
or as the case may be, for the period by 
which such notice falls short of one 
month.” 


10 The proviso to R 5 (1) (b), 
before it was amended, provided for 
the simultaneus payment of pay and all- 
owances along with the order of termi- 
nation. The amendment of the proviso 
to R- 5(1) (b) was made in 1971 with 
retrospective effect from May J, 1965. 
It is necessary to note that the appellant 
Was appointed to the post of Stores 
Officer on July 30, 1975, that is after 
the amended rules came into force. 

11. The learned single J udge relied 
Upon the amended proviso to R. 5 (1) 
(b) of the Rules and held that though 
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the pay and allowances were not pa 
or tendered simultaneously with ft 
service of the order of terminatio 
the same did not vitiate the termin 
tion of the appellant’s service. 
was this finding that was successful 
challenged before the Division Ben 
by the respondent. 

12 The Division Bench address 
itself to the question whether the ame 
ded provisions of the proviso to R. 
(1) (b) applied to the case of the respo 
dent or not. In coming to the conch 
sion that the order of termination w; 
bad, the Division Bench relied upon tl 
terms contained in the order of app 
intment and the Notification dt. 26- 
1967 which clarified the operation f 
R. 5 of the Rules. The Notificatio 
reads as follows : 5 


“Under R.5 of the Central Civ 
Services (Temporary Service) Rule 
1965, the services ofa a 
vernment servant, who is nota qua 
permanent service, can be terminate 
at any time by a notice in writing give 
either by the Government servant wh 
is not in quasi permanent service to th 
appointing authority or by the appoit 
ting authority to the Government Sei 
vant. A question has arisen whethe 
this rule should be invoked also in th 
case of persons appointed on probation 
where in the appointment letter speci 
fic condition regarding termination 0 
service without any notice during or a 
the end of period of probation (inclu 
ding extended period, if any) ha 
been provided. The position i 
that the CCS (TS) Rules do no 
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cifically exclude probationers or per- 
§ OD probation as such. However, 
view of the specific condition re- 
ding termination of service without 
‘notice during or at the end of the 
iod of probation (including extended 
iod, if any), it has been decided in 
isultation with the Ministry of Law, 
t in case where such a provision has 
mn specifically made in the letter of 
,0intment it would be desirable to 
minate the service of the probationer 
‘son on probation in terms of the 
ter of appointment and not under R. 
(1) of the Central Civil Services 
smporary Service) Rules, 1965.” 


13. The Division Bench relied 
on this Notification and held that 
. said Notification excluded the oper- 
on of R. 5(1) including the proviso 
reto in the case of the petitioner 
ose service was terminated during 
: period of probation. The Division 
nch did not agree with the contenti- 
of the Union of India that the Not- 
‘ation did not apply to the case of 
2 appellant Since in its view the 
‘ms of appointment clearly indicated 
at his services could be terminated 
ly if the salary and allowances for 
e month were either paid or tendered 
yng with the order of termination. 


14. We find that the approach 
ude by the Division Bench is not cor- 
st. We could first dispose of the 
ntention raised by the respondent 
at he was not a temporary hand. 
ve order of appointment itself makes 
clear that he will be on probation for 
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a period of two years which may be 
extended, if necessary. According to 
him, a temporary hand is_ not 
normally put on _ probation § nor 
is probation extended in the case 
of temporary hands. The fact that 
he was originally put on probation for 
a period of two years which was 
extended by one year itself indicates 
according to him that he is not a tem- 
porary hand. This contention need 
not detain us for long. The appoint- 
ment order makes it clear that the app- 
ointment will be on a temporary basis. 
The mere fact that he was put on prob- 
ation does not ipso facto make the 
appointment any the less temporary 
and for that reason his extended prob- 
ation also. Unless the respondent 
makes out a case based on some rule 
which requires confirmation to a post 
on the expiry of the period of probati- 
on, he cannot succeed on the mere gro- 
und of his being put on probation for a 
period of two years or by the fact that 
his probation was extended. He cannot 
rely upon the first clause in the order 
of appointment either which states that 
though the post is temporary it is likely 
to continue indefinitely. In any case, 
the order of termination was served on 
him before the expiry of the extended 
period of probation. As already indic- 


ated R. 5 (1) of the Rules was 
amended in 1971 with retrospective 
effect from May 15> 196G5e* ae 


respondent was appointed on July 30, 
1975. The amended rule, therefore, 
applied in his case. As per this Rule 
the payment of notice salary was nota 
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per-requisite for termination. The 
payment can be made after the order 
of termination is served on the emplo- 
yee. Reliance by the High Court on 
the Notification in preference to the 
rules is also misplaced. Even if strict 
adherence to the notification is to be 


made, ithas to be noted that it only 
states that ‘‘it would be desirable to ter- 


minate the services of probationer......’’. 
That is, this notification does not make 
it obligatory for tender or payment of 
salary along with the order of terminat- 
ion. 


15. A notification has no_ statu- 
tory force. It cannot override rules 
statutorily made governing the conditi- 
ons of service of the employees. The 
notification is dt. 26-3-1967 Rule 5 
(1) (b) was amended in 1971 with retro- 
spective effect from May |, 1965. The 
rule has necessarily to govern the sery- 
ice conditions and not the notification. 


16. The effect of R. 5 of the Rules 
fell to be considered by this Court in 
two decisions, viz. Senior Superintend- 
ent, R. M.S. v. K.V. Gopinath, (1972) 
3 SCK 930-5 (AIR “1972 “SC: 1487) 


and Raj Kumar v. Union of India, (1975) 


3SCR 963. The respondent relied 
strongly upon the following observations 
reported in (1972) 3 SCR 530 at p.532: 
es The proviso to sub-rule (b) 
however gives the Government an addit- 
ional right in that it gives an option to 
the Government not to retain the 
services of the emloyee till the expiry of 
the period of the notice: if it so chooses 
to terminate the service at any time it 
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can do so forthwith ‘by payment to hin 
of a sum equivalent to the amount o 
his pay plus allowances for the period. 
notices at the same rate at which he wa 
drawing them immediately before th 
termination of his service, or as the cas 
may be, for the period by which suel 
notice falls short of one month” A 
the risk of repetition, we may note tha 
the operative words of the proviso ar 


“the services of any such Governmen 
servant may be terminated forthwith br 


payment.’ To put the matter in a nut 
shell, to be effective the termination 0 
service has to be simultaneous with the 
payment to the employee of whatever t 


due to him. We need not pause t 
consider the question as to what woul 


be the effect if there was a bonafid 
mistake as to the amount which is to be 
paid. The rule does not lend itself to th 
interpretation that the termination o 
service becomes effective as soon as th 
order is served on the Government ser. 
vant irrespective of the question as t 
when the payment due to himis to be 
made. If that was the intention ol 
the framers of the rule, the proviso woul 
have been differently worded. As has oft 
en been said that if‘the precise words ust 
are plain and unambigous, we are bound 
to construe them in their ordinary sense 
‘and not to limit plain words in an Act 
of Parliament by considerations of poli¢! 
if it be policy, as to which minds may 
differ and as to which decisions may 
vary.” : 

This decision was rendered on Feb. 
18, 1972. It was the validity of aD 
Order dated Sept. 25, 1968, terminating 
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le respondent therein, that was in 
uestion in that case. We would 
ke to observe, with respect, that the 
mendment brought into R. 5 (1)-(b), 
ith effect from May 1, 1965, escaped 
ye notice of the Bench that decided 
lat case, error was _ subsequently 
strrected by another Bench of this 
‘ourt in the decision in Rajkumar v. 
Inion of India, (AIR 1975 SC 1116) by 
lating : 


pee atl: The effect of this amendment 
; that on Ist May, 1965, as also on 
5-6-1971, the date an which the appell- 
nt’s services were terminated forthwith 
fr was not obligatory to pay to hima 
um equivalent to the amount of his pay 
nd allowances for the period of the 


iotice at the rate at which he was 


rawing them immediately before the 


erminating of the services or as the 


ase may be for the period by which 
uch notice falls short. The Government 
ervant concerned is only entitled to 
Jaim the sums hereinbefore mentioned. 
ts effect is that the decision of this 
Sourt in Gopinath’s case (AIR 1972 SC 
1487) (supra) is no longer good law. 
There isno doubt that this ruleis a 
valid rule because it is now well establi- 
shed that rules made uder the proviso 
o Article 309 of the Constitution are 
egislative in character retrospectivey...” 


17. The question whether the 
erms embodied in the Order of appoin- 
ment should govern the service condit- 
ons of employees in Government service 
or the rules governing them is not an 


open question now. It is now well 
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settled that a Government servant 


whose appointment though origionates ina 


contract, acquires a status and thereafter 
is governed by his service rules and not 
by the terms of contract. The powers 
of the Government under Art. 309 fo 
make rules, to regulate the service 
conditions of its employees are very wi- 
de and unfettered. These powers can be 
exercised unilaterrlly without the cons- 
ent of the employees concerned. It 


will, therefore, be idle to contend 
that in the case of employees 
under the Government, the terms 


of the contract of appointment should 
prevail over the rules governing their 
service conditions. The origin of Gove- 
rnment service often times is contractual. 
There is always an offer and acceptance, 
thus bringing it to being a completed: 
Contract between the Government and its 
employees. Once appointed, a Governm- 
ent servant acquires a status and thereaf- 
ter his position is not one governed by 
contract of appointment. Public law 
governing service conditions steps in to 
regulate the relationship between the 
employer and employee. His emoluments 
and other service conditions are there- 
after regulated by the appropriate statut- 
ory authority empowered to do so. 
Such regulation is permissible in law 
unilaterally without reciprocal consent. 
This Court made this clear in two Judg. 
ments rendered by two Constitution 
Benches for this Court in Roshan Lal 
Tandon v. Union of India, (1968) 1 SCR 
185 and in State of Jammu and Kashmir 
v. Triloki Nath Khasa, (1974) 1 SCR 771. 
18. Thus it is clear and not open to doubt 
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that the terms and conditions of the 
service of an employee under the Gover- 
ment who enters service on a contract 
will, once he is appointed, be governed 
by the rules governing his service condi- 
tion It will not be permissible there- 
after for him to rely upon the terms of 
contract which are not in consonance 
with the rules governing the service. 


19 The powers of the Govern- 
ment under Art 309 of of the Constitu- 
tion to make rules regulating the service 
conditions of the government employees 
cannot, in any manner, be fettered by 
any agreement. The respondent cannot, 
therefore, succeed either on the terms 
of the cotract or on the notification on 
which the High Court has relied upon. 
Nor can he press into service the rule of 
estoppel against the Government. 


20. Now, we may usefully advert 
to cl. (v) of para to of the Orders of 


appointment. This clause reads as 
follows : 
“Other conditions of sevice will 


be governed by the relevant rules and 
orders in force from time to time. 


21. This clause was inserted by 
way of abundant caution making it 
clear that the conditions of service will 
be regulated by the rules, obtaining 
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from time to time regarding the service 
in question. 


22. The Division Bench of the 
High Court, in our considered view, 
erred in relying upon the notification 
in preference to R. 5(1) (b) and to hold 
that the Order of termination was wrong 
and in setting aside the Judgment of the 
learned single Judge. The Judgment 
under appeal has, therefore, to be set 
aside and we do so. The appeal is 
allowed with no order as to costs: 


23. We repeat what we have stated. 
adove, The respondent has been sent 
out for reasons which we cannot decide 
in the absence of necessary materials. 
We suggested to the learned Counsel. 
for the appellants, Mr. Tyagarajan,. to. 
provide the respondent with some job. 
The Counsel, in fairness, agreed to con- 
sult his clients. Though our Judgment 
was ready long ago, we gabe time to 
the appellants‘ Counsel here on three 
occasions, to explore the possibility of 
providing some job to the respondent. 
Nothing tangible has happened. We 
still hope that this young man will be 
provided with some job in the depart- 
ment. 


Appeal allowed. 
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OBSERVATION 


Expunction of derogatory remarks against witness—Remarks made by High 
rt while deciding appeal against conviction—For deciding appeal critical evalua- 
1 of evidence of witness not necessary—-Remarks are unjustified and need to be 
unged. (Prevention of Corrupticn Act (2 of 1947), Ss. 5, 8); (Penal Code (45 of 
0), S. 160)— Constitution of India, Art. 136, 


OBSERVED BY 


V. Balakrishna Eradi and S. Natarajan 


Hon’ble Judges Supreme Court of India 


Criminal Appeal No. 421 of 1985, decided on 11.4.1986 between Niranjan 
naik, Appellant v. Sashibhusan Kar and another, Respondents. 


TEXT 


Natarajan, J :— A peculiar feature 
this appeal by special leave is that it 


not an appeal against conviction or 


(inst acquittal but one preferred by 
prosecution witness for expunction 
several highly derogatory remarks 
de against him by a learned Judge of 
- High Court of Orissa while allow- 
‘Criminal Appeal No. 31 of 1982 on 
» file of the High Court of Orissa 


ri Niranjan Patnaik, the appellant 


‘ore us was examined as P.W. 8 in 
: trial of T.R. Case No. 6 of 1980 
the file of the Special Judge (Vigi- 
ce), Sambalpur against the first res- 
ndent. The trial ended in conviction 
4inst the first respondent and when 
> appeal filed by him came-to be 
ard by the High Court the appellant 
d become a Cabinet Minister in the 
ite of Orissa. Onaccount of the 
jparaging remarks made by the Appe- 


Nant Judge the appellant tendered his 
resignation and demitted office for 
maintaining democratic traditions. It 
isin that background this appeal has 
come to be preierred. 


2. Pursuant to a trap laid by the 
Vigilance Police on the complaint of 
the appellant’s Manager, Gopi Nath 
Mohanty (P.W.2) the first respondent 
was arrested on 26-4-79 for having 
accepted a bribe of Rs 2,000/- from 
Gopi Nath Mohanty. The marked 
currency notes M. Os. V to XXVI were 
recovered from the brief case M.O_II 
of the first respondent prior to the 
arrest. The prosecution case was that 
the first respondent had been extracting 
illegal gratification at the rate of Rs. 
1,000/- per month during the months 
of January, February and March, 1979 
from Gopi Nath Mohanty but all ofa 
sudden he raised the demand to Rs. 
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2,000/- per month in April 1979 and 
this led to Gopi Nath Mohanty laying 
information (Exhibit 1) before the Su- 
perintendent of Police (Vigilance) Act- 
ing onthe report, a trap was laid on 
26-4-79 and after Gopi Nath Mohanty 
had handed over the marked currency 
notes the Vigilance party entered the 
office and recovered the currency notes 
from the brief case and arrested the 
first respondent. The first respondent 
denied having received any illegal grati- 
fication but offered no explanation for 
the presence of the cu'rency notes in 
his brief case. 


3. Eleven witnesses including the 
appellant who figured as P.W8 were 
examined by the prosecution and the 
first respondent examined three witnesses 
D.Ws. | to 3 to substantiate the deft nce 
set up by him, viz, that the sum of Rs. 
2,000/- had been paid by way of donat- 
ion for conducting a drama and publis- 
hing a souvenir by the Mining Officers’ 
Club and also towards donation for 
Children’s Welfare Fund. The Special 
Judge accepted the prosecution case and 
held the first respondent guilty under S. 
5 (2) read with S 5(1) (d) of the Preven- 
tion of Corruption Act, 1947 (herein- 
after referred to as the Act’) and S. 161 
of the Indian Pena! Code (hereinafter 
referred to as the ‘Code’). The Special 
Judge awarded a sentence of rigorous 
imprisonment for one year for the 
conviction under the first charge but 
did not award any separate sentence 
for the conviction under S. 161 of the 
Code. 


4. Against the conviction and 
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sentence the first respondent preferre 
Criminal Appeal No. 31 of 1982 to th 
High Court of Orissa. A learned Judg 
of the High Court has allowed th 
appeal holding that the prosecution ha 
not proved its case by acceptable evid 
ence and besides, the first respondent 
explanation for the possession of th 
currency notes appeared probabk 
While acquitting the first responden 
the learned Judge has however, mad 
several adverse remarks about the cor 
duct of the appellant and about th 
credibility of his testimony and it 1 
with that part of the judgment we ar 
now concerned with in this appeal. — 


5. Mr F. S. Nariman, learne 
counsel for the appellant argued the 
the appellant’s limited role in the cas 
has been unnecessarily and unjusil 
magnified by the Appellate Judge an 
further more the legal presumption 
against the first respondent have bee 
failed to be applied and these errol 
have led the learned Judge to mak 
uncalled for caustic comments agains 
the appellant. Mr Nariman furthe 
argued that it was not at all necessar 
for the learned Judge to have dwelt e 
length on the value of the testimon 
of the appellant for allowing the appes 
of the first respondent Mr. Parasarat 
learned Attorney General participate 
in the debate pursuant to the notic 
issued to him and rendered assistane 
by placing before us certain earlie 
decisions laying down the principles t 
be followed if adverse comments aret 
be made by Court affecting the characte 
and reputation of litigants witness ami 
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ird parties. Mr. Jitender Sharma, 
arned counsel for the first respondent 
d not advance any arguments as no 
sturbance of the acquittal of the first 
spondent by the Appellate Judge is 
yught for in the appeal. 


6. Having regard to the limited 
ope of the appeal itis not necessary 
rus to traverse at length or refer in 
stail the circumstances under which 
trap was laid and the first re- 
yondent was arrested, Suffice it to 
yy that Shri Niranjan Patnaik, the 
ppellant was the licensee of an Iron 
fine known as Murgabada Mines at 
oda Gopi Nath Mohanty (P. W. 2) 
ad been employed by him as Manager 
fthe mines and he was attending 
9 the affairs of the Mines. The first 
espondent who was the Senior Mining 
Yfficer for Joda had insisted on pay- 
nent of Rs. 1,000 to him for allowing 
nining operations to be carried on 


yeacefully and Gopi Nath Mohanty 
ad complied with the demand paid 
¢s, 1,000/- every month during 


January to March, 1979. Unexpectedly 
when the first respondent raised the 
jemand to Rs. 2,000/-per month Gopi 
Nath Mohanty reported the matter to 
he Superintendent of Police ( Vigilance) 
and on his instructions a trap was laid 
on 26-4-1979 and marked currency 
notes M. Os. V to XXVI were passed 
yn to the first respondent and thereaf- 
ter the raiding party consisting of the 
Inspector of Police, Vigilance (P. W.10) 
and an Executive Magistrate (P. W.9) 
recovered the money from the first 
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respondent and arrested him. The first 
respondent was subjected to a chemical 
test of having his hands washed with 
Sodium Carbide solution. The solution 
turned pink in colour establishing his 
having handled the marked currency 
notes treated earlier with Phenolphtha- 
lein powder. 

7. The appellant was cited as a 
prosecution witness to speak to the fact 
that his Manager, Gopi Nath Mohanty 
(P.W.2) had informed him in March 
1979 of his having parted with a sum of 
Rs. 3,000-to the first respondent by 
way of bribe during the first three mon- 
ths of 1979 and subsequently about the 
trap that had been laid for the first res- 
pondent. The appellant was not, there 
fore a material witness in the case and 
had only been cited to corroborate the 
testimony of Gopi Nath Mohanty in 
some measure. As he was not a mate- 
rial or crucial witness the appellant 
did not evince any interest in the trial of 
the case. He, therefore, failed to app- 
ealin Court inspite of being summo- 
ned to attend the Court on 3-2-1981 
and again on 6. 3. 1981. His disregard 
of the summons from Court led to a 
third summons being issued on 17. 8. 
1981 with a warning that if he failed to 
appeai in Court on 7-9-1981 he would 
be compelled to attend Court by means 
of a warrant. It was on such compul- 
sion the appellant appeared in Court 
on 7-9-81 and gave his testimony, 
These facts are not controverted by an- 
yone but even so the appellant has filed 


an affidavit before this Court to subst- 
antiate these matters. 
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8. As earlier stated the first res- 
pondent did not deny his receiving the 
currency notes from Gopi Nath Moha- 
nty or the recovery of the notes from 
his brief case M.-OII He, however, 
stated that the money was given by way 
of donation for the welfare projects 
launched by the Mining Officer’s Club 
of the three defence witness examined 
by him D. Ws. 1 and 3 were Mines 
Inspectors while D. W. 2 wasa peon 
attached to the office of the First respon 
dent. D. Ws. 1 and 3 had however, 
to admit that the records produced to 
substantiate the case of donation had 
been prepared after the first respond- 
ent had been arrested and released on 
bail and the writing were made to the 
dictation of the first respondent. 


9. The trial Judge while assessing 
the merits of the prosecution case took 
note of the fact that since the first res- 
pondent did not deny the receipt of the 
money or the seizure of the currency 
notes from him the burden of proof sh- 
ifted to him under $4 (1) of the Act. 
The Special Judge was of the view that 
the explanation of the first respondent 
was belated and therefore, was not be 
lievable or acceptable and hence he con- 
victed and sentenced him. 


10. The learned Appellate Judge, 
while dealing with the appeal has failed 
to take note of S.8 of the Act and sec- 
ondly he has given recognition to the 
tule of presumption contained in S. 4 
(1) of the Act only at a belated stage 
of the judgment. These factors have 
to a large extent distorted the perspec- 
tive to be taken in the case. Section 8 


the first respondent in the commissioz | 
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of the Act which is extracted below 
confers immunity from prosecution un 
der S. 165A on persons who figure ag 
witnesses in any proceeding again 
a public servant for an office under 
161 or S. 165 or under S. 5(2) ) orm 
5(3A) of the Act. 


Notwithstanding anything conta- 
ined in any law for the time being in 
force, a statement made bya person 
in any proceeding against a public ser- 
vant foran offence under S. 161 or§. 
165 of the Indian Penal Code, or under 
sub-sec. (2) or sub-sec. (3A) of S.5 of 
this Act; that he offered or agreed to 
offer any gratification (other than legal 
remuneration) or any valuable thing to 
the public servant, shall not subject 
such person to a prosecution under §. 
165A of the said Code.” sf 

11. Oversight of this provision 
has made the Appellate Judge conclude 
that the appellant and Gopi Nath 
Mohanty (P W 2) are as much guilty aS 


of the offences and as such they stand 
self-condemned as accomplices to the 
crime and furthermore the two of them 
stood exposed to prosecution under Ss. 
165A of the Code. t 


12. Inso for as the rule of presu- 
mption under S. 4 (1) is concerned the 
learned Judge has no doubt recognised 
in the later portion of the judgment 
that even though S. (4) (1) would not 
apply to the charge §S. 5 (2) 
read with S. 5. (1) of the Ae 
it would undoubtedly 
cted to the charge : 
of the Code. If the learned Judge” 
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d visualized this position at the 
tset itself there would not have been 
y necessity for a microscopic exami- 
tion of the evidence of the appellant 
for making sweeping remarks agai- 
- him Mr. Nariman is, therefore, 
tified to some extent in contending 
it even though the Appellant Judge 
saware that for the charge under 
161 of the Code the first respondent 
s under an obligation to rebut the 
al presumption raised against him, 
s learned Judge has recognised this 
sition only after devoting the earlier 
ttion of the Judgment for decrying 
e appellant and Gopi Nath Mohanty 
: having willingly played the role of 
ibe-givers. 

43. Yet another serious infirmity 
the judgment of the Appellate Judge 
that the learned Judge has castigated 
e appellant and Gopi Nath Mohanty 
r having given bribes of Rs. 1,000/- 
+ month for three months to the 
st respondent and decried both of 
em for putting forth a false case 
hile at the same time holding that 
ereceipt of bribe of three thousand 
pees is not the subject-matter of 
arge and as such the first respondent 
as under no obligation to disprove 
e evidence of the appellant and Gopi 
ath Mohanty on that aspect of the 


atter. Since the payment of Rs. 
000/-during the earlier months was 
ot the subject-matter of charge there 
as no need or necessity for the lear- 
ed Judge to have critically examined 
se evidence of the appellant and Gopi 
jath Mohanty on that aspect of the 
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matter. Conversely if the learaed 
Judge felt the evidence relating to 
those payments had a material bearing 
on the case he should not have absolved 
the first respondent of any obligation 
to deny those allegations. The error 
that has crept in because of the differ- 
ent standards adopted can be seen 
from the conflicting expressions in the 
judgment extracted as under : 

In para 12 of the judgment it is 
stated as below :— 


“The statements made by Mr. 
Patnaik (P.W 8) and his Manager 
(P.W 2) with regard to willing parti- 
cipation in the matter of payments of 
bribe money to the appellant would 
bring about their own condemnation. 
These two persons, on their own show- 
ing were bribe givers. A _ bride-giver 
must be condendemned as much as 
a  bribe-taker. Givers of bribe 
amounts to public servants are undou- 
btedly accomplices to crime Being 


accomplices to the commission 
of crime because of their statements of 
payments of bribe money to the appellant 
for three months, the evidence of these 
selfcondemened persons, who on their 
own showing had thrown moral scru- 
ples and sense of honesty, if they had 
any to the winds for which instead of 
“refusing to meet the demand of the ap- 
pellant, they had willingly paid bribe 
amounts for three months, would be 
unworthy of credit without corrobora- 
tion in material particulars and through 
reliable sources.”’ 
14. However, in para 16 of the 
judgment it is held that the first respo- 
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ndent was under no _ obliatigon to 
meet the allegations relating to the 
payment of Rs. 3,000/- to him The 
relevant portion is worded as follows : 


“He had neither been charged under 
Ss. 5(2) and 5(1) (d) of the Act or under 
S. 161 of the Code for receiving illegal 
gratification during the months of Jan- 
uary to March, 1979 and had not been 
asked to meet these allegations. No 
person can be condemned unheard and 
for that reason the appellant could not 
be condemned on the basis of the state- 
ment made by P.W.2 and P.W.8 that he 
had been paid bribe amount for 3 mon- 
ths at the rate of Rs. 1,000/- per month.” 


15. Nevretheless the learned Judge 
has again reverted to his original pers- 
pective and commented in para 17 as 
under; 


“If as submitted by the defence, the 
evidence of P.W.s. 2 and 8 with regard 
to the monthly payment of bribe money 
at the rate of Rs 1,090/- per month and 
the increased demand of Rs. 2,000/-is 
not accepted for the aforesaid reasons, 
it would expose the utter falsity of the 
evidence of P. Ws. 2 and 8”’. 


16. Over and above all these, the 
learned Judge has failed to consider 
whether a detailed examination of the 
testimony of the appellant was really 
called for in order to allow the appeal 
of the first respondent and set aside his 
convictions, from what has already been 
Stated it will be apparent that what fell] 
for consideration was whether a sum of 
Rs. 2,000/-which was admittedly reco- 
vered from the first respondent had been 
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received by him by way of bribe or by 
way of donation. For this limited ques- 
tion the appellant was not a material 
witness in the case. It was only his 
Manager, Gopi Nath Mohanty (P.W.2) 
who claimed to have made the earlier 
payments to the first respondent as well 
as to have given a report and participa- 
ted in the trap proceedings when the 
first respondent raised the demand of 
bribe from Rs. 1,000 to Rs. 
month The assumption of the Appell- 
ate Judge that Gopi Nath Mohanty 
would not have paid any sum of money 
to the first respondent or given the FIR 


(Exhibit P!) against him without secur 
ing the prior approval of the appellant 


is only based on conjecture and not on 
evidence. The learned Judge has also 


overlooked the fact that the appellant 
had not exhibited any anxiety to depose 


against the first respondent and on the 
other hand he appeared in Court and 
gave evidence only after being warned 
in the summons issued for the third time 
that a warrant would be issued against 
him if he failed to respond to the sum- 
mons. If all these factors had been per- 


ceived it would have been clear that 
there was no need whatever for a minute 


examination of the appeilant’s testimo- 
ny or a critical inquistion of his char- 
acter and conduct and the judgment of 
acquittal could have as well been rende- 


2,400 per 


red with reference to the failings in the | 
evidence of Gopi Nath Mohanty and 
the acceptable features in the explana- 
tion of the first respondent for his posse- : 


ssion of the currency notes. 
XXVI series. 


17. The defective approach made | 


M.Os. V to 


7. .| 


| 


; 
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ye Appellate Court bas resulted in 
graphs 9 to 17 being devoted to an 
jation and criticism of the appella- 


evidence out of the total 36 paragr- 
; contained in the judgment. In these 


graphs the Appellant Judge has 
rely criticised the appellant and has 
e harsh remarks which are not sou- 
to be expunged. They are extracted 
Ww: 

‘“These two persons, on their own 
wing, were bribe-givers......... Being 
ymplices to the commission of crime 
use of their statements of payments 
© moneys to the appellant for three 
iths, the evidence of these of two self- 
Jemned persons, who, on their own 


ving, had thrown moral scruples and 
e of honesty, if they had any, to the 


is for which instead of refusing to 
t the demand of the appellant, they 


willingly paid bribe-amounts for 


e months, would be vnworthy of 
lit without corroboration in material 
iculars and though reliable  sour- 
° (Para 12) 


= ...1n which case both P Ws. 2 


8 would be liable tor abetment of 
mission of the said offence by the 


ellant ... The acts of P Ws. 2 and & 


iid also be culpable under S; 165-A 
mee Code:,::..... both P.Ws. 2 and 8 


eliableto be punished under S. 
-A of the Code. The investigating 
acy did not choose to prosecute the 
ellant and P.Ws. 2 and 8 for commi- 
n of these offences.”’ (Para 13) 


“Undoubtedly, P. Ws. 2 and 8 be- 
g to the first category.” (Para 14) 


“< . these two accomplices, 


wae? 
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namely......... (Para 15) 
“While, as observed by me, P Ws. 
2 and 8 have condemned themselves as 


_ habitual bribe-givers by their own state- 


ments and for this, they have to blame 
none but themselves. ,.(Para 15) 


18. It will be apposite to mention 
here that the appellant has nowhere 
stated in his evidence that Gopi Nath 
Mohanty made the payment of Rs. 
3,000 for the three months in question 
after obtaining his permission or appr- 
oval. Onthe other hand he has only 
deposed that in March 1979 Gopi Nath 
Monanty had informed him of the 
payment of these amounts and in order 
to balance the accounts he had given 
directions for the amount being shown 
as impressed cash with the Manager. 
The Appellate Judge has also proceeded: 
on the assumption that the appellant 
was holding a public office at the relev- 
ant time while in fact the appellant had 
neither joined the Ministry nor even 
became a Member of the Legislative 
Assembly when the first respondent was 
trapped and arrested. 


19. We may pow refer to certain. 
earlier decisions where the right of 
Courts to make free and fearless comm- 
ents and observations on the one and 
the corresponding need for maintaining 
sobriety, moderation and restraint rega- 
rding the character, conduct integrity 
credibility, etc of parties, witnesses and 
others are concerned. 

20 In State of Uttar Pradesh vy. 
Mohammad Naim, (1964) 2 SCR 
363 it it was held as follows : 
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“If there is one principle of cardinal 
importance in the administration of 


justice, it is this the proper freedom 


and independence of Judges aad Magis- 
trates must be maintained and they 
must be allowed to perform their funct- 
ions freely and fearlessly and without 
undue interference by any body, even by 
this Court. At the same time it is equally 
necessary that in expressing their opin- 
ons Judges and Magistrates must be 
guided by considerations of justice, fair 
play and restraint. Itis not infrequent 
that sweeping generalisations defeat 
the very purpose for which they are 


made. It has been judicially recognised 
that in the matter of making 
disparaging remarks against 


persons or authorities whose conduct 
comes into consideration before Courts 
of law in cases to be decided by them. 
it is relevant to consider (a) whether 
the party whose conduct is in question 
is before the Court or has an-opportunity 
of explaining or defending himself :(b) 
whether there is eviderce on record 
bearing on that conduct justifying the 
remarks; and (c) whether it is necessary 
for the decision of the case, as an inte- 
gtal part thereof. to animadvert on 
that conduct. It has also been recogn- 
ised that judical pronouncements must 
be judicial in nature. and should not 
normally depart from sobriety, moder- 
ation and reserve.” 


> 


21. Vide also in R.K. Lakshmanan 
Vs. A.K. Srinivasan, (1975) 1SCR 
204: (AIR 1975 SC 1741) wherein 
this ratio has been referred to. 


S. Natarajan 

Judge 

Supreme Court of 
22. In Panchanan Banerji 


Upendra Nath Bhattacharji, AIR | 
all 193 Sulaman, J held as follows :7 
“The High Court, as the Supren 
Court of revision, must be deemed” 
have power to see that Courts bel 
not unjustly and without any 
excuse take away the character 


party or ofa witness or ofa cc 
before it.” 


23. It is, therefore, settled law th 
harsh or disparaging remarks are not 
be made against persons and authoriti 
whose conduct comes into consideraf 
before Crurts of law unless it is 
necessary for the decision of the | 
aS an Integral part thereof to anima 
or that conduct. We hold th 
adverse remarks made against the 
liant were neither justified nor calle 

24. Having regard to the lin 
controversy in the appeal to the 
Court.and the hearsay nature of 
ence of the appellant it was not 
necessary for the Appellate Judg 
have animadverted on the condué 
the appellant for the purpose of 
ing the appeal of the first respon 
Even assuming that a serious ev 
of the evidence of the appellant 
really called for in the appeal the 
arks of the learned Appellate Judge 
uld be in conformity with the sett 
practice of Courts of observe sobi 
moderation and reserve. We need 
remind that the higher the foru 
the greater the powers, the greaft 
need for restraint and the mored 
owed the reproach should be. 


: 
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OBSERVATION 


Age restriction in promotion—Appoiutment of Assistant Judges by promo- 
2 amongst members holding posts of Civil Judges—Provisions are irrational, 
itrary and unreasonable—Gujarat Judicial Service Recruitment Kules (1961) 
amended in 1979) —Constitution of India Art. 14, 16, 309, 234. 


OBSERVED BY 


A. P. Sen, E S. Venkataramiah 
And B, C. Ray, 


Hon’ble Judges Supreme Court of India. 


Civil Appeal No. 2588 of 1915 decided on 19-3-1986 between Indravadan 
Shah, Appellant v. State of Gujarat and another, Respondent. 


TEXT 


Ray, J. :—This appeal raises a very 
ort though important question as to 
e validity and vires of the provisions 
Rule 6(4) (i) and Rule 6(4) (iii) (a) 
the Gujarat Judicial Service Recru- 
nent (Amendment) Rules 1979. The 
levant rules are quoted hereinbelow : 

(i) Appointment to the post of an 
ssistant Judge shall be made by the 
overnor in consultation with the High 
ourt by promotion of a person from 
nongst such persons (comprising of 
ose holding the posts of Civil Judges 
unior Division) and those in the cad- 
» of Civil Judges (Senior Division) 
hose name have been entered in the 
elect List referred to in Clause (ii) 


efore they have reached the age of 41 
ears and continue in that list on the 


ate of appointment; 
Provided that no person shall be 


eligible for such appointment unless the 
has :- 


(a) served for a period of not lees 
than seven years asa Civil Judge (Ju- 
nior Division); or 

(b) worked on civil side for a per- 
iod of not less than three years if he 
belongs to the cadre of Civil Judge 
(Senior Divison). 

(ii) A Select List of members who 
are considered fit for appointment by 
promotion to posts of Assistant Judges 
shall be prepared annually by Govern- 
ment in consultation with the High 
Court. The selection shall be based on 
merit, but seniority of the member 
shall be taken into account as far as 
possible. 


(iii) (a) The name ofa candidate 
entered in the Select List shall be str- 


iu 
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uck out of it on his reaching the age 49 
years if during the interval, he is not 
appointed as an Assistant Judge. 


2. The appellant was born on 6- 
4-1934 and in accordance with the 
provisions of Gujarat Judicial Service 
Recruitment Rules 1961 as amended 
in 1964 to 1969, the appellant being in 
the cadre of Civil Judge (Senior Divisi- 
on) was considered for selection for 
inclusion in the select list to be consi- 
dered for appointment by promotion to 
the post of Assistant Judge in the years 
1980-81 and 1981-82, but he was not 
found suitable. He was, however, 
found suitable and his, rame appeared 
in the Selection List prepared for the 
year 1982-83. 
up and the Select List lapsed with the 
expiry of 30-4-1983. On that date as 
had already completed 48 years, his 
name was not put on the select List 
for the following year, namely 1983 
84. Itis against this non-appearance 
of his name in the Select List of 1983- 
84, the appellant assailed the validity 
of the aforesaid provisions of Rules 
6 (4) (i) and 6 (4) (iii) (a) of the 
Gujarat Judicial Service Recruitment 
Rules, 1961 as amended up to 1979 on 
the ground that they were unreasonable, 
arbitrary, discriminatory and violative 
of Articles 14 and 16 of the Constitution 
of India by a Writ Petition in the High 
Court of Gujarat being Civil Appin. 
No. 2332 of 1984, whereon a rule was 
issued on December 17, 1984. The said 
rule after notice to the parties was disch- 
arged and it was held that the impugned 
rules were not arbitrary, unreasonable 


His turn did not come 
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or irrational and they are not af 


discriminatory. 

3 The Governor of Gujarat frame 
the Gujarat Judicial Service Recruitmer 
Rules 1961 under proviso to Article 3 
of the Constitution of India read wit 
Article 234 of the Constitution layin 
down the mode of recruitment to th 
Gujarat Judicial Service. These rule 
as amended up to 1979 provide that tk 
Gujarat Judicial Service shall consist ¢ 
two branches namely (i) Junior Brane 
and (ii) Senior Branch. The junic 
branch shall consist of two classes, i. | 
(a) Class I comprising the cadre of Civ 
Judges (Senior Division) (b) the Judge 
of the Court of Small Causes and (« 
Class II comprising Civil Judges (Junio 
Division) and Judiclal Magistrates ¢ 
First Class. In accordance with ti 
amended recruitment Rules 1979 th 
cadre of Civil Judge (Senior Divisigg 
shall consist of :— 


(a) all Judicial Officers holding 0 
the said date, the post of :— 

(i) Civil Judge (Senior Divisio 

(ii) Chief Judicial Magistrate; 
and : 
(11) Metropolitan Magistrate 


(b) Officers recruited to the sai 
cadre under sub-rule (i) of Rule 4. 


4. The Senior Branch shall consist 0 
District Judges, principal Judges 0 
Ahmedabad City Civil Court the Chie 
Metropolitan Magistrate, the Chie 
Judge of Small Causes Court, Ahmed 
abad, the Additional Chief Metropolit 
an Magistrate, Ahmedabad and the 
Assistant Judges, Rules 6 (4) (i) and 6 @ 
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i)(a) clearly provide that a Civil Judge 
enior Division) after completing 48 
sars of age will not be eligible for con- 
deration for promotion to the post of 
ssistant Judge and his name appearing 
select list will be struck out from the 
lect list on his completion of 48 years, 
e. on reaching 49 years of age. 


5. The only question for consider- 
‘ion is whether the provisions of afore- 
iid Rules 6 (4) (i) and 6 (4) (iii) (a) of 
ve Gujarat Judicial Service Recruit- 
ent Rules 1961 as amended up to 1979 
re invalid being arbitrary, irrational, 
nreasonable and in contravention of 
he equality clause envisaged in Articles 
4 and 16 of the Constitution of India. 
‘o decide properly this question, it is 
elevant to consider in this connection 
tule 6 (2) (i), which provides for appo- 


ntment to the post of District Judge. © 


‘he relevant excerpt of the said rule is 
juoted hereinbleow : 


_ The appointment to the post ofa 
Yistrict Judge shall be made by the 
sovernor :— 

(a) in consultation with the High 
Court from amongst the members of the 
Junior Branch who have ordinarily ser- 
ved as Assistant Judges; or 


(b) on the recommendation of the 
High Court from amongst members of 
the Bar who have practised as Advo- 
cates or Pleaders for not less than seven 
years in the High Court or Court subor- 
dinate thereto :— 


Provided that a person recruited at 
the age of not more than 45 years 
(except in the case of a person belong. 


gad 
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ing to a community recognised as Back- 
ward by Government for the purpose 
of recruitment in whose case at the age 
not more than 48 years shall before he 
is appointed as a District Judge, be 
appointed in the first instance to be an 
Assistant Judge for such period as may, 
on the recommendation of the High 
Court, be decided by Government on 
the merits of his case. 


6. It appears that regarding appo- 
intment to the posts of District Judges 
by promotion from amongst members of 
the Junior Branch who have ordinarily 
served as an Assistant Judge, there is no 
limit or bar of age unlike that of the 
appointment of an Assistant Judge by 
promotion from the members of Civil 
Judges (Senior Division) or from mem- 
bers of Civil Judges (Junior Division) 
or from members of Civil Judges (Junior 
Division). It is only in the case of dir- 
ect recruitment from amongst the mem- 
bers of the Bar to the post of District 
Judges there is an age limit of 45 years 
which is relaxed to 48 years in the case 
of recruitment of persons belonging to 
the community recognised as backward 
by the Government. It was tried to be 
justified on behalf of the respondents 
particularly by the High Court of Guja- 
rat by filing counter that this age restri- 
ction for promotion to the post of Assi- 
stant Judge was in vogue since 1924 or 
so even in the erstwhile State of Bombay, 
though there was no age limit for selec- 
tion to the post of District Judge from 
the Bar. It has been further stated that 
the rationale underlying the age restric- 
tion for recruitment to the post of Assis- 


oS V4 
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tant Judge is that such Assistant Judges 
should have sufficient number of years 
left before they reach the age of super- 
annuation, so that their service can be 
utilized as District Judges. There would 
be no point in selecting them as Assis- 
tant Judges if they have to retire only 
as Assistant Judges. It has been further 
stated therein that the present pay scale 
of Civil Judges (Senior Division) is Rs. 
1300-1700/- p.m. and the same is the 
scale for the post of an Assistant Judge 
So if an incumbent is taken as an Assis- 
tant Judge at an advanced stage he may 
have to retire only as an Assistant Judge 
with the result that he will not have any 
pecuniary gain by being promoted as an 


_ Assistant Judge from the post of Civil 


Judge (Senior Divison). It has been 
further stated that the law making au- 
thority might have considered that a 
Civil Judge (Senior Division) or Civil 


Judge (Junior Division) who completes 


48 years of age may not be fully equip- 
ped with the physical and mental crlibre 
for that higher post calling for essentia- 
lly different type of duties, namely con- 
ducting Sessions cases, appeals, etc 
The High Court duly considered. this as- 
pect of the case and thereafter the rules 
in question were framed. No rejoinder 
has, however, been filed on behalf of the 
State. 

7. Similar contentions were made 
before us by the learned counsel who 
appeared on behalf of the High Court 
to support the rationale behind the lay- 
ing down of the age bar for the purpose 
Or promotion to the post of Assistant 


Judge in case of persons already in 
service, 


B C. Ray 
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8. The Division Bench of th 
Gujarat High Court held that this sys. 
tem was in vogue for many decades 
even in the bilingual State of Bombay, 
Though there was no restriction regar 
ing age for selection from the members 
of the Bar to the post of District Judge, 
there was age limit for selection and 
appointment by promotion from the 
members of Junior Branch to the posts 
of Assistant Judges. This age restriction 
provided by the recruiting authorities 
for different cadres of posts is not repu- 
gnant to Article 14 of the Constitution. 
It was also observed that members of 


the Bar have got free atmosphere to 


work and there was enough scope for 
them to better develop their mental 
faculty. If in the interest of an impor 
tant post like that of a District Judge 
a member of the Bar is to be recruited 
in order to enthuse fresh blood at that 
important position of the service cadre, 
itcan be said to be a different class 
altogether. As such there was no discr- 
imination by introducing age bar in the 
recruitment rules so far as appointment 
to the post of Assistant Judges by pro- 
motion is concerned. The Class of Assis- 
tant Judges and the Class of District 
Judges for this purpose constitute tv 
different classes. | 


9 This reasoning given by i 
High Court is totally unsustainable for 
the simple reason that if a person hold- 
ing the post of Civil Judge (Senior 
Division) who has completed 48 years of 
age is considered to be nat fully equip 
ped with the physical and mental caliber 
for being appointed to the higher post of 
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sistant Judge, then on the same anal- 
y how amember of the Bar will be 
nsidered at the age of 48 years to be 
yst Suitable for being oppointed to the 
yher and responsible post of District 
dge and such appointees will infuse 
sh blood at that important service. On 
e other hand it is well established that 
ith the coming of age and experience, a 
dicial officer becomes more suited and 
Il equipped to perform and discharge 
e higher duties and responsibilities 
tached to the higer posts of Assistant 
dge and that of District Judge. 


10. The posts of Assistant Judge 
well as of District Judge are included 
Senior Branch of Gujarat Judicial 

tvice. It is incomprehensible how 
ose two cadres of Assistant Judges and 
istrict Judges can be treated as two 
fferent classes altogether, thereby jus- 
ying the introduction of age restrict- 
n in regard to selection and appoint- 
ent by promotion to the post of 
ssistant Judge while doing away with 
yy such sort of age limit or restric- 
yn in respect of appointment to the 
yst of a District Judge by promotion 
9m amongst the members of the 
inior Branch who have served as Assi- 
ant Judges. Articles 14 and 16 of the 
onstitution ensure that there should 
ot be any discrimination in the matter 
f appo ntment in service, nor there will 
e any arbitrariness or unreasonbleness 


| the rules of recruitment providing for 
ppointment to the service either by 


romotion or by direct recruitment. 
here is no nexus to the object sought 
9 be achieved by introducing the age 
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restriction as regards the promotion by 
appointment to the post of Assistant 
Judge from amongst the members of the 
Gujarat Judicial Service (Junior Branch’, 
as provided in Rules 6 (4) (i) and 6 (4) 
(iii) (a) of the said rules. But in respect 
of appointment to the higher post of a 
District Judge by promotion from 
amongst the members of the Junior 
Branch who have served as Assistant 
Judges, on such restriction of age has 
been provided in Rule 7 (2) (i) (a) and 
(b) of the said rules. There is obviously 
no rationale nor any _ reasonableness 
for introduction of this age bar in regard 
to appointment by promotion to the 
post of an Assistant Judge. That rule, 
is, therefore, arbitrary and it violates the 
salutary principles of equality and want 
of arbitrariness in the matter of public- 
employment as guaranteed by Articles 14 
and 16 of the Constitution. It is pertin- 
ent to refer in this connection to the 
observation of this Court in the case of 
EP. Royappa v State of Tamil Nadu 
(1974) 2 SCR 348 at P. 386 which arein 
the following terms: — 


“Though enacted as a distinct and 
independent fundamental right because 
of its great impotance asa principle 
ensuring equality of opportunity in 
public employment which is so vital 
to the building up of the new classless 
society envisaged in the Constitution, 
Art. 16 is only an instance of the 
application of the concept of equality 
enshrined in Art. 14. In other words 
Art. 14 is the genious while Art. 16 isa 
species, Art. 16 gives effect to the doctr- 
ine of equality in all matters relating to 
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public employment. The basic princi- 
ple which, therefore, informs both Arts 
14 and 16 is equality and inhibition 
against discrimination............ 

Equality is a dynamic concept with 


many aspects and dimensions and it 


~ cannot be “cribbed, combined and confi- 
ned” within traditional and doctrinaire 
limits. From a positivistic point of 
view, equality is antithetic to arbitrar- 
iness. In fact equality and arbitrariness 
are sworn enemies; one belongs to the 
rule of Jaw in a republic while the other, 
to the whim and caprice of an absolute 
monarch. Where an act is arbitrary, 
it is inplicit in it that it 1s unequal 
both according to political logic and 
constitutional law ......” 


11. Similar observations have been 
made in the case of Maneka Gandhi 
v. Union of India (1978) 2 SCR. 621 
It has been observed that :— 


‘Article 14 strikes at arbitrariness 
in State action and ensures fairness 
and equality of treatment. The princi- 
ple of reasonableness, which legally as 
well as philosophically, is an essential 
element of equality or non-arbitrariness 
pervades. Article 14 like a brooding 
omnipresence”. 


12. The reach and ambit of Arti- 
cle 14 has been very succinctly reiter- 
ated again by this Court in the case 
of R.D. Shetty v. International Airport 
Authority of India (1979) 3 SCR 1014: 
(AIR 1979 SC 1628) as follows :— 


“It is now well settled that Article 
14 strikes at arbitrariness in State act- 
ion and ensures fairness and equality 
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of treatment. It requires that Sta 
action must not be arbitrary but m 
be based on some rational freley 
principle which is non-discriminatory 
it must not be guided by any extraneo 
Or irrelevant considerations, becaus 
that would be denial of equality. Th 
principle of reasonableness and ration 
ality which is legally as well as philos 
ophically an essential element of equal 
ity or non-arbitrariness is projected by 
Article 14 and it must characteris 
every State action whether it be unde 
authority of law or in exercise of ex 
ecutive power without making of law.” 


13. We have already stated here 
inbefore that the provisions — 
Rules 6 (4) (i) read with 6 (4) 
(a) are irrational arbitrary and w 
reasonable inasmuch as there is fi 
nexus to the object sought to be 
achieved by introducing the neal 

? 


striction in regard to appointment 
Assistant Judge by promotion fron 


amongst members holding posts o 
Civil Judges (Junior Division) and 
those in the cadre of Civil Judge 
(Senior Division) whose names hav 
been entered in the select list. We have 
also held that though the post of Assi 
stant Judge as well as the post of Dis 
trict Judge belong to the Senior Branch 
of Gujarat Judicial Service, yet in the 
higher cadre of District Judge no sul 
age bar has been introduced. Mote 
over, as has been stated by the lear- 
ned counsel appearing on behalf of 
the High Court of Gujarat that this rule 
regarding age restriction which wa 
originally introduced in the recruit 
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snt rules of Judicial Services in the 
lingual State of Bombay has subsequ- 
tly been deleted and discontinued 
the relevant Recruitment Rules of 
aharashtra Judicial Service, it is 
rious that this archaic, unreasonable 
d irrational rule which is ex facie 
bitrary and discriminatory has been 
lowed to continue in the Gujarat 


dicial Service Recruitment Rules 1961 . 


amended up to 1979. 


14. We wish to make it clear that’ 
mde hereinbefore: « « 


ir observations 
ould not be construed to mean that 
ere cannot be any fixation of age of 
perannuation in different grades of 
her services namely armed forces, air 
rce and naval force. In such services 
e fixation of different age of super- 
muation in different grades may be 
ade in public interest in order to 
sure excellence in service as well as 
erit and effiiciency which to a great 
‘tent depend on physical fitness apart 
om merit. 


15. Inthe premises aforesaid, the 
rovisions of Rule 6 (4) (i) and Rule 6 
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(4) (iii) (a) of the Gujarat Judicial Ser- 
vice Recruitment (Amended Rules), 1979 
are invalid and had as it are unreason- 
able, irrational, arbitrary and discri- 
minatory, and violating the equality 
clause envisiaged in Articles 14 and 16 
of the Constitution of India. 


16. These rulesin so faras they 
impose age restriction in the matter of 


promotion to the post of Assistant 
Judge are liable to be quashed and set 


aside and the judgment of the High 
Court of Gujarat is also set aside. We 
direct that the. name of this appellant 
shall be deemed to have been continued 
in the select list of 1983-84 and his 
case for appointment to the post of 
Assistant Judge shall be considered on 
that basis by the authorities concerned. 
If he is so appointed to the post of As- 
sistant Judge, he shall get his due sen- 
iority and all retiral benefits reckoning 
his service on that basis. The appeal is 
accordingly allowed. There will be no 
order as to costs. 


Appeal allowed. 
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Civil Appeal No. 


3165 of 1981 decided on 14-12-1982 between R.P. Bhatt, 


pellant v. Union of India and others, Respondenents. 


TEXT 


Order:—The short point involved 
this appeal by special leave froma 


gment and order of the Delhi High 


urt dated November 20, 1980 dismiss- 
in limine the writ petition filed by 
appellant, is whether the Appellate 
jer passed by the Director-General, 
rder Roads Organisation dated 
roder 14, 1980, is in conformity with 

requirements of R. 27 (2) of the 
ntral Civil Services (Classification, 
ntrol and App al) Rules, 1965 
tules’ for short) which have been 
de applicable to the personnel of the 
rder Road Organisation. 


2. The facts are that the appell- 
f was appointed as Supervisor (Barr- 
ks and Stores) Grade I attached to 60 
ad Construction Company, General 
serve Engineering Force on probat- 
1 for a period of two years by an 


order dated July 7, 1976. Before the 


expiry of the probationary period, the 
Chief Engineer (Project) Dantak by an 


order dated June 24, 1978, terminated 
the services of the appellant. The order 
of termination however could not be 
served on the appellant ashe absented 
himself without leve. Thereupon the 
Officer Commanding by a movement 
order dated June 27, 1978 transferred 
the appellant to 19 Border Roads 
Task Force. On July 1, 1978 the Officer 
Commanding forwarded the order of 
termination issued by the Chief Engi- 
neer, but on representation by the 
appellant, the Director-General, Border 
Roads Organisation by order dated 
November 17, 1978 cancelled the order 
of termination presumably on a misap- 
prehension that the period of probation 
having expired, no order of termination 
could be made. He however directed 


2604 


Report No. 26, p. 92 


the taking of disciplinary action against 
the appellant as a deserter since he had 
obsconded from service to evade the 
service of the order of termination. 
After a regular departmental inquiry, the 
appellant was served with a show cause 
notice under Art 311 (2) of the Consti- 
tution and after considering the repres- 
entation made by him, the Chief Engi- 
neer (Project), Dantak imposed on the 


appellant the punishment of removal — 


from service in exercise of the powers 
conferred by R. 12 read with R 11 
(viii) of the Rules with effect from June 
10. 1980. Against the order of remo- 
val, the appellant preferred an appeal 
under R. 23 of the Rules before the 
Director-General, Border Roads Organ- 
isation. The Director-General by the 
impugned order dismissed the appeal 
observing : 


“After thorough examination of 
the facts brought out in the appeal, the 
DGBR is of the opinion that the puni. 
shment imposed by the CE (P) Dantak 
vide his Order No. 10527/762/EIR dated 
24 June 78 was just and in accordance 
to the Rules applicable. He has accor- 
dingly rejected the appeal.” 

3. Having heard the parties, we 
are satisfied that in disposing of the 
appeal the Director-General has not ap- 
plied his mind to the requirements of 
R. 27 (2) of the Rules. The relevant 
provisions of which read as follows : 


27(2). In the case of an appeal 
against an order imposing any of the 
penalties specified in Rule 11 or enha- 
Ncing any penalty imposed under the 
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said Rules, the appellate authority sha 
Consider : 


(a) Whether the procedure  laj 
down in these rules has deen complie 
with and if not, whether such non-¢ 
mpliance has resulted in the violatio 
of any provisions of the Constitution ¢ 
India or inthe failure of justice; 


(b) whether the findings of the d 
sciplinary authority are warranted b 
the evidence on the record; and 4 


(c) whether the penalty or th 
enhanced penalty imposed is adequat 
inadequate or severe; a 
and pass orders- i 

(i) confirming, enhancing, reduc 
ing, or setting aside the penalty: or a 

(ii) remitting the case to the au 
thority which imposed or enhanced 
penalty or to any other authoril 


with such direction as it may deem fi 


ae: 


in the circumstances of the case.’’ 


4. The word ‘consider’ in R. 2 
(2) implies ‘due application of mind. 
It is clear upon the terms of R. 27(2 
that the Aappellate authority is requife 
to consider (1) whether the proceday 
laid down in the Rules has been com 
plied with; and if not, whether su 
non-compliance has resulted in Vi 
olation of any provisions of the Com 
stitution or in failure of a 
whether the findings of the discipli i 
authoirty are warranted by the evi 
nce on record; and (3) whether the pe 
nalty imposed is adequate; and there 
after pass orders confirming, enhame 
ing ete. the penalty, or may . 
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ick the case to the authority which im- 
sed the same. Rule 27 (2) castsa 
ity on the appellate authority to co- 
sider the relevant factors set forth in 
Is. (a), (b) and (c) thereof. 

5. There is no indication in the 
apugned order that the Director-Gen- 
al was satisfied as to whether the 
‘ocedure laid down in the Rules 
ad been complied with; andif not, 
hether such non-compliance had res- 
ted in violation of any of the provi- 
ons of the Constitution or in failure of 
istice. We regret to find that the Di- 
sctor-General has also not given any 
nding on the crucial question as to 
hether the findings of the disciplina- 
y authority were warranted by the 
vidence on record. It seems that he 
nly applied his mind to the require- 
ent of Cl. (c) of R. 27(2). viz. whe- 
yer the penalty imposed was adequ- 
te or justified in the facts and circu- 
istances of the present case. There 
eing non-compliance with the requir- 
ments of RK. 27(2) of the Rules, the 
mpugned order passed by the Direc- 
or-General is liable to be set aside. 


6. It is not the requirement of 
\rt. 311(2) of the Constitution of 
ndia or of the Rules of natural justice 
hat in every case the appellate auth- 
ity should in its order state its 
ywn reasons except where the appell- 
te authority disgrees with the findings 
yf the disciplinary authority. In State 
»f Madras v. A.R. Srinivasan, AIR 1966 
$C 1827 a Constitution Bench repelled 
he contention that the state Govern- 
nent’s order compulsorily retiring the 
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delinquent from service was bad as it 


did not give reasons for accepting the 
findings of the inquiring tribunal and 
observed as follows : 


“Mr. Setalvad for the respondent 
attempted to argue that the impugned 
order gives no reasons why the appell- 
ant accepted the findings of the Trib- 
unal Disciplinary proceedings taken 
against the respondent, says Mr. 
Setalvad, are in the nature of - 
quasi-judicial proceedings and when 
the appellant passed the impugned order 
against the respondent, it was acting in 
a quasi-judicial character. That being 
so, the appellant should have indicated 
some reasons as to why it accepted the 
findings of the Tribunal; and since no 
reasons are given, the order should be 
struk down on that ground alone”. 


We are not prepared to accept this 
argument. In dealing with the question 
as to whether it is obligatory on the 
State Government to give reasons in 
support of the order imposing a penalty 
on the delinquent officer, we cannot 
overlook the fact that the disciplinary 
proceedings against such a definquent 
officer begin with an enquiry conducted 
by an officer appointed in that behalf 


That enquiry is followed by a report and 


the Public Service Commission is consu- 
Ited where necessary. Having regard to 
the material which is thus made availa- 
ble to the State Government and which 
is made available to the delinquent off- 
cer also, it seems to us somewhat unrea- 
sonable to suggest that the State Gover- 
nment must record its reasons why it 
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accepts the findings of the Tribunal. It 
is conceivable that if the State Govern- 
ment does not accept the findings of the 
Tribunal which may be in favour of the 
delinquent officer and proposes to im- 
pose a penalty on the delinquent officer, 
it should give reasons why it differs 
from the conclusions of the Tribunal, 
though even in such a case, it is not 
necessry that the reasons should be 
detailed or elaborate. But where the 
State Government agrees with the findi- 
ngs of the Tribunal which are against 
the delinquent officer, we do not think 
as a matter of law, it could be said that 
the State Government cannot impose 
the penalty against the delinquent offi- 
cer in accordance with the findings of 
the Tribunal unless it gives reasons to 
show why the said findings were accep- 
ted by it. The proceedings are, no doubt, 
quasi-judicial; but having regard to the 
manner in which these enquiries are 
conducted, we do not think an_ obliga- 
tions can be imposed on the State 
Government to record reasons in every 
case. 


7. In Som Datt Datta v. Union 
of India (1969) 2 SCR 177: (AIR 1969 
SC 414), a Constitution Bench of this 
Court rejected the contention that the 
order of the Chief of the Army Staff 
confirming the proceedings of the Court 
Martial under S. 164 of the Army Act 


mre ree et 
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and the order of the Central Goverp. 
ment dismissing the appeal of the delin- 
quent under S. 165 of the Army Aet 
were illegal and ultra vires as they did 
not give reasons in support of the ord. 
ers, and summed up the legal position 
as follows : if 
“Apart from any requirement 
imposed by the statute or a 
rule either expreessly 
necessary implication, there 
legal obligation that the statutory r 
na] should give reasons for its decisiag 
There is also no general principle or a 
rule of natural justice that a statutom 
tribunal should always and in every cas 
give reasons in support of its decision” ; 
8. To the same effect is the i 
sion in Tara Chand Khatri v Municipal 
Corpn, of Delhi, AIR 1977 SC 567. 
9. Accordingly, the appeal must 
succeed and is allowed. The impugned 
order passed by the Director-General, 
Border Roads Organization is set aside 
and he is directed to dispose of the 
appeal afresh after applying his mind 
to the requirements of R. 27(2) of the 
Central Civil Services (Classification, 
Control and Appeal) Rules, 1965, with 
advertence to the points raised by the 
appellant in his petition of leave. a 
10. There shall be no order as to 
costs. 4 


Appeal allowea 
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llenging validity of competitive exam as not held as per law—Petitioner appearing 
examination without protest — Petition filed on realisation that he would not succe- 
Relief ought not to degranted to petitioner 1985 All CJ 541, Reversed. (Para 23) 


OBSERVED BY 


A P. Sen, E. S. Venkatramiah and B. C. Ray, 
Hon’ble Chief Justice and Judges Supreme Court of India. 


IN 


Civil Appeal No. 2999 of 1985, decided on 18-3-1966 between Om Prakash 
ikla, Appellant v Akhilesh Kumar Shukla and others, Respondents. 


TEXT 
Venkatramiah, J :—This appeal of Kanpur in September, 1981 for sele- 
special leave is filed against the ting candidates for appointment to the 
igment and order of the High Court vacancies in Grade III of the ministerial 


Allahabad dated April 12, 1985 in staff in the Subordinate Courts in the 
fit Petition No. 3961 of 1982 by District of Kanpur. 

lich the High Court of Allahabad 9. Before the commencement of 
shed the results of the competitive the Constitution, recruitment to the 
amination held by the District Judge ministerial establishment in the Subord- 
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inate Civil Courts of the United Provin- 
ces was regulated by the Subordinate 
Civil Courts Ministerial Establishment 
Rules’). The said Rules were promulg- 
ated by the Governor of the United 
Provinces on August 1, 1947. The expr- 
ession ‘Ministerial Establishment’ was 
defined by R. 2 (c) of the 1947 Rules as 
the staff of the Subordinate Civil Courts 
consisting of ministerial servants as 
defined in Fundamental Rule (17), 
Financial Handbook, Vol. II, Part 
II. According to _ the definition 
miven tt ih 2 2 te) of the 
1947 Rules the expression ‘Subordinate 
Civil Courts’ included the Courts of 
District and Sessions Judge, Additional 
District and Sessions, Judge Civil and se- 
ssions udges, Civil Judges, Additional 
Civil and Sessions Judges, Civil Judges 
Additional Civil Judges, Munsifs, Addit- 
ional Munsifs, and Courts of Small 
Causes subordinate to the High Court 
of Judicature at Allahabad or the Chief 
Court of Oudh at Lucknow. R.5 of the 
1947 Rules prescribed the academic 
qualifications which a person should 
possess for being a candidate to a post 
in the ministerial establishment. it 
reads as follows : | 


“5. Academic qualifications-No 
person who is not already on the staff 
attached to a subordinate civil court 
Shall be appointed to a post in the 
ministerial establishment unless; 


(a) he has passed at least the High 
School examination conducted by the 
Board of High School and Intermediate 
Education, United Provinces or any 


in typewriting.”’ 


(1) Compulsory subject 350 marks Tota 
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other examination which has beeng 
may be declared by the Governor to be 
equivalent thereto ; 

(b) he possesses a thorough kno 
edge both of Urdu and Hindi ; 

(c) he possesses in the case o 
candidate for the post of stenograpk 
a diploma or certificate from a Univer 
ity or a recognised shorthand 
typewriting institution, showing that} 
possesses a speed of at least 100 wore 
in shorthand and 35 words per minut 


— 


. inte Pe eer 
a a oo ae oo ” ail . 


3. Rule 1) of the 1947 Rules whi 
is relevant for the purposes of this ca 
reads as follows :— 

‘11. The recruitment shall 
based on the results of a competitive 
examination, and an interview by the 
District Judge at the headquarters al 
the judgeship the examination and an 
interview shall be held in the manner 
laid down in Appendix II. 

Provided that the District Judge 
may delegate any one or more of the 
functions other than the function of 
intarviewing the candidates to a senior 
civil judge or senior munsif in resp ct 
of the examination held under i 
rule.”’ ; 


“ 
it ie a es > ms “Dacke 4 


4. Appendix II of the 1947 Rul cs 
which contains the details regard 
the manner in which the competiti 
examination was to be held reads thus 

“APPENDIX II 
(VIDE RULE II 


The examination shall be in thr ee d 
parts. 


‘ 
H 
ee 
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Optional subjects 50 marks 500 
Interview 100 marks 

Compulsory subjects shall be— 

(a) Translation from English 
» Urdu 
(b) Translation from English 
) Hindi 
-Total 

(c) Translation from Urdu 
0 English 

200 

(b) Translation from Hindi 
o English 

(e) Precis writing 50 
(f) Dictation 100 

Optional subjects— 

Shorthand and typewriting 50 

In the optional subjects no marks 
ll be awarded to any candidate -who 
25 not reach the minimum standard 
nired in the note to R. 14. 

Any clerk who is already on the 
ablishment and is not qualified as a 
nographer may sit for the examinati- 
in typewriting and shorthand alone 
d will be eligible for appointment as 
nographer if he qualifies ”” 

5. By virtue of the provisions ol 
ticle 313 and of Article 372 of the 
stitution, the 1947 Rules continued 
be in force even after the commence- 
nt of the Constitution. But on July 
- 1950 the Governor of Uttar Pradesh 
omulgated rules for the recruitment of 
nisterial staff to the subordinate 
Fces inthe State of Uttar Pradesh 
sluding the offices of subordinate 
vil Courts in exercise of the powers 
nferred on him by the proviso to 
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Article 309 of the Constitution of India 
in supersession of all existing rules and 
Orders on the subject. These rules 
were called the ‘Rules for the Recruit- 
ment of Ministerial Staff to the ‘Subord- 
inate Offices, 1950’ (hereinafter referred 
to asthe 1950 Rules’). Rule 2 of the 
1950 Rules defined the term ‘Subordinate 
Office’ as including all offices under 
the control of the Governor of Uttar 
Pradesh other than those of the Secret- 
ariat, the State Legislature, the High 
Court and the Public Service Commiss- 
ion, Rule 3 of the 1950 Rules provided 


that the recruitment to the lowest grade 
of the ministerial staff in a subordinate 


office shall be made on the basis of a 
competitive test. Rules 5,6 and 7 of 
the 1950 Rules read as follows :-- 


“5. Tests to be held annually— 
The competitive tests shall be held at 
least once a year and at the time speci- 
fied in the Schedule by each head ofa 


subordinate office for posts not requir- 


ing technical knowledge, e.g. stenogr- 
aphy : 

Provided that if the strength of any 
office does not warrant annual recruit- 
ment, or recruitment in a particular 
year, a competitive test shall be held 
whenever it becomes necessary to recruit 
a ministerial servant to the office. 


6. Subjects of the tests— (1) The 
competitive tests shall comprise a writ- 
ten test as well as an oral test. 


(2) The subjects of the tests and 
the maximum marks on each subject 
shall be as follows : 


2b6b 
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Subjects Marks 
eo ale Oral ne eee 
(i) Personality 25 
(ii) General Knowledge and suitability 
for the particular post 25 
Written 
(i) Simple drafting 50 
(ii) Essay and Precis writing 50 
(iii) Hindi 50 
Optional 


(i) Typewriting andshorthand 50 
(ii) English 50 


Note :-- A candidate must take one of 
the two optional subjects and may 
take both. . 


7. Selection of candidates - (1) 
_ On the results of the test the head of 
the subordinate office shall select a 
number of candidates sufficient to fill 
the number of vacancies as ascertained 
in R. 3 and offer to them appointments 
as and when the vacancies occur, 
according to the order of merit disclo- 
sed at the test. 


(2) No one who has not been 
selected in accordance with sub-rule (1) 
shall be appointed to any vacancy 


unless the list of selected candidates is 
exhausted. 


(3) Casual vacancies may be filled 
up by appointing persons who have not 
taken the test but their further retention 
Shall dep2nd oa their taking the next 
test and being selected in it. 


6. In the Schedule attached to the 
1950 Rules it was provided that for the 


al 


Ps 
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offices of the subordinate Civil Co ts 
the competitive examination should be 
held in August second week every year, 
The relevant entry in that Schedule 
reads as follows : — 4 

‘Judicial (A) Department 4 

(1) Offices of Subordinate Ciyil 

Courts—August second week” 

7. The 1950 Rules did not. how. 
ever, expressly say that the 1947 R es 
had been superseded by these Rules. 
But it is significant to note that the 1950 
Rules clearly stated that the Governor 
had framed them in supersession of all 
existing rules and orders on the subjec 
for recruitment to the ministerial estab- 
lishment of subordinate offices under his 
control. The clear effect of the 1950 
Rules therefore was that the 1947 Rule 
stood superseded by the 1950 rules” rt 
regards the subjects prescribed for the 


: 

: . Y $ 
test and the manner of the examination 
= 
x 
% 


‘Ope 


to be held for the purpose of selecting 
candidates for the ministerial staffin 
the Civil Courts of the State of Uttar 
Pradesh. To te precise, Rr. 9 to 12 
and Appendix II of the 1947 Rules wert 
superseded. The two reasons in sup: 
port of the above view are: (i) tha in 
the definition of the expression ‘Subor 
dinate Office’ only the offices of the 
Secretariat, the State Legislature, the 
High Court and the Public Servite 
Commission stood excluded and (ii) the 
offices of the Subordinate Civil Coutts 
were included in the Schedule to thos 
Rules. On its administrative side thé 
High Court also understood that 
1950 Rules were applicable insofaré 
recruitment of the ministerial staff 


} 


~ 
4 


t 
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vil Courts was concerned. This 
dent from a letter written by Shri 
Singh, Joint Registrar of the High 
tof Ailahabad to all the district 
6s in the State of Uttar Pradesh 
sbruary 12, 1973 which is as under: 
) 

M.P. Singh, B.A., LL.B. 

joint Registrar, 

High Court of Judicature at 

A \lahabad. 


All the District Judges, 
Subordinate to the High Court 
of Judicature at Allahabad. 
CIRCULAR LETTER 
No. 14/ve-4 Dated Allahabad 
February 12, 1973 


ect : —Recruitment to the establish- 
- of the Subordinate Civil Courts. 


It has been brought to the notice 
1e court that many Distrcit Judges 
a lot of difficulties at the instance 
Employment Exchange in making 
jitments to their establishments. 
idly speaking the difficulties pointed 
by them are as under : 

1. Quite often the District Judges, 
the list of approved candidates 
ng exhausted, have to recruit candi- 
s directly without subjecting them 
regular test prescribed under the 
s for filling up casual vacancies and 
meeting the requirements of newly 
ted additional courts at short notice 
such candidates continue in the 
yjloyment of the cibil courts for a 
siderable time, but when a test is 
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held for recruitment, the Employment 
exchange either refuses to sponsor the 
names of those candidates or withholds 
their applications for one reason or the 
other and consequently such candidates 
are prevented from taking up the test. 


2. Some times the Employment 
Exchange, while forwarding the appli- 
cations of candidates, withholding appl- 
ications of such candidates who appear 
to be deserving and suitable to 
the District Judges without assigning 
any reason and this compel the Dist- 
rict Judges to recruit candidates only 
from amongst the candidates whose 
applications are forwarded by the 
Employment Exchange. 

In order to obviate the difficulties, 
the court has examined the whole sc- 
heme and the rules and within frame 
work of the existing rules and Govern- 
ment orders on the subject, the follow- 
ing procedure is laid down for our 
guidance :— 

While following the procedure laid 
down in existing rules, published under 
Government Notification No O-111/xI 
-8-50 dated July 11, 1950 (which was 
adopted in supresession of Rr. 9 to 12 
of the U.P. Subordinate Civil Courts 
Ministerial Establishment Rules 1947) 
and amplified in G.O. No O-2248/II-8- 
11-1950 dated August 30, 1950 the 
District Judge should in addition him- 
self advertise his requirement under in- 
timation to the Employment Exchange 
and while doing so he should take care 
to make it clear that all applications 
are to be addressed to him and routed 
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through the Employment Exchange. 
The District Judge should further req- 
uire that candidates should, send adva- 
nce copies of their applications direct 
to the District Judge which would go 
to ascertain whether all applications have 
been forwarded to him by the Employ- 
ment Exchange or not. However, if on 
receiving the applications from the 
Employment Exchange, it is found that 
applications of certain suitable candida- 
tes have been withheld by the Employm- 
ent Exchange, the District Judge may in 
his discretion, permit such candidates to 
take the test as contemplated in parag- 
1aph 7 of the G.O. dated August 30, 
1950 referred to earlier. 

In the case of candidates who are 
appointed to fill up casual vacancies 
without appearing in the regular test 
prescribed under the rules and are al- 
ready working on the staff of the Civil 
Court concerned, they should be treated 
as departmental candidates and should 
be allowed to take the test without 
any reference to the Employment Exch- 
ange in order to enable them to qualify 
for regular appointment. 

Yours. faithfully, 
Sd/- 
M.P. Singh 
Joint Regisrtar 


8 From the above letter it is 
clear that the High Court understood 
that Rr.9 to 12 of the 1947 Rules 
including R 11 whicn prescribed the 
manner of examination (and Appendix 
II to the 1947. Rules which prescribed 
details regarding the subjects in the 
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examination had to be held) had be 
superseded by the 1950 Rules. 


9. In the meanwhile in exercise 
his powers under proviso to Artic 
309 of the Constitution, the Govern, 
had promulgated by the Subording 
Civil Courts Ministerial Establishme 
(Amendment) Rulcs, 1969 on Septen 
ber 20, 1969 amending the 1947 Ruj 
(hereinafter referred to as ‘the 19 
Amending Rules’). The 1969 Amen 
ing Rules read as follows : | 


“No. 49 (1)/69 Nyaya (Ka-2) i 


September 20, | 
In exercise of the powers und 


the following rules with a view to an 
end the Subordinate Civil Court 


lished with Government nore 
No 2494/VII-612-40 dated August, 
1947. 3 
RULES 

1. Short title and commencement 

(i) These Ruls may be called th 
Subordinate Civil Courts Rael 


in the Gazette. 


2. Amendment of R. 5:In th 
Subordinate Civil Courts Ministefi 
Establishment Rules, 1947 (hereinafte 
referred to as the said rules); for th 
rules as set out in Column 1, the rulea 
set out in column 4 shall be substitute 


(See table on next page) 
10 The existence of thess Am 
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ng Rules of 1969 was not taken note of 
yy the High Court when the letter of the 
oint Registrar dated February 12, 1973 
yas addressed to all the District Judges. 
t appears from the said letter that the 
igh Court was following the 1950 Ru- 
es even after the promulgation of the 
969 Amending Rules for purposes of 
olding the competitive examination for 
ecruitment to be ministerial staff in the 
“ivil Courts. Then came the Subordi- 
ate Offices Ministerial Staff (Direct Re- 
ruitment) Rules, 1975 (hereinafter refe- 
red to as the 1975 Rules’) promulgated 
y the Governor under the proviso to 
\tticle 309 of the Constitution. The said 
Zules were promulgated in supersession 


Column 1 


5. Academic qualifications: — No 
erson who is not already on the staff 
ttached to a subordinate civil court 
hall be appointed to a post in the 
ninisterial establishment unless: — 

(a) he has passed at least the High 
School Examination conducted by the 
3oard of High Schoo! and Intermediate 
3ducation United Provinces or any 
Yther examination which has been or 
nay be declared by the Governor to be 


quivalent thereto ; 
(b) he possesses a thorough know- 


edge both of Urdu and Hindi; 

(c) he possesses in the case of a 
‘andidate for the post of Stenographer, 
1 diploma or certificate from a Univer- 
sity of a recognised Shorthand and 
Typewriting Institution, showing that he 
possesses a speed of at least 100 words 
yer minute in Shorthand and 35 words 
Der minute in typewriting 
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of all existing rules and orders on the 
subject. R2 of the 1975 Rules which 
dealt with their application read as 
follows : 


“2. Application of these rules. (1) 
These rules shall govern recruitment to 
all the ministerial posts of the lowest 
grade, other than the posts of stenogra- 
pher (which are required to be filled by 
direct recruitment and which are outside 
the purview of the publice Service Com- 
mission) in all subordinate offices under 
the control of the Government but excl- 
uding the Secretariat, the offices of 
State Legislature, Lokayukt, Public 
Service. 


Column 4 


Academic qualification : No person who 
is not already on the staff attached toa 
subordinate Civil Court shall be appo- 
inted to a post in the ministerial establ- 
ishment unless:— 

(a) he has passed at least the Inte- 
rmediate Examination conducted by the 
Board of High School and Intermediate 
Education, U. P. or any other examina- 
tion which has been or may be declared 
by the Governor to be the equivalent 
thereto; | 

(b) he possesses a thorough know- 
ledge both of Urdu and Hindi: 

(c) he possesses in the case ofa 


candidate for the post of Stenographer 
a diploma or certificate from a Univer- 
sity or a recognised Shorthand and type- 
writing Institution showing that he 
possesses a speed of at least 100 words 
per minuie in typewriting (sic). 
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AMENDMENT OF APPENDIX I] 
Coumn | 


Existing Appendix Il Marks 
The examination shall be in three parts: 


1. Compulsory subjects 350 
2. Optional subjects 50 
3. Interview 100 
Total 500 

Compulsory subjects shall be 
(a) Translation from English 

to Urdu 50 
(b) Translation from English 

to Hindi 
(c) Translation from Urdu to 

English 50 
(d) Translation from Hindi to 

English 50 
(e) Precis writing 50 
(f) Dictation 100 
OPTIONAL SUBJECTS : 
Shorthand & Typewriting 150 


In the optional subject no marks shall 
be awarded to any candidate who does 
not reach the minimum standard re- 
quired in the note rule 14. 

Any clerk who is alredy on the Esta- 
blishment, and is not qualified asa 
stenographer may sit for the examina- 
tion in typewriting and_ shorthand 
alone and will be eligible for appoint- 
ment as stenographer if he qualifies. 

5 In the said Rules for the Appendix as 
set out in column 1 the Appendix as 
set in column 2 shall be substituted. 
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Column II 


Appendix as hereby substituted Mark 
The Examination shall be in 
three parts : 


Compulsory subjects 
2. Optional subjects 
3. Interview 


Total 50 


Compulsory subjects shall be 
‘a) Translation from English 


to Hindi 
(b) Translation from Hindi 

to English 50 
(c) Hindi Drafting (Added) 50 
(d) Hindi Precis writing 50 
(ec) English Drafting (Added) 50 
(f) Dictation 1C0 
OPTIONAL SUBJECTS : 
Shorthand & Typewriting 50 


In the optional subject no marks 
shall be awarded to any candidate 
who does not reach the minimum 
standard required in the note to 
rule 14. 


Any clerk who is already on the Estab- 
lishment & is not qualified .as a Steno- 
grapher may sit for the examination in 
typewriting and shorthand alone and 
will be eligible for appointment 4s 
Stenographer if he qualifies ”’ 
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‘ommission, Uttar Pradesh, High 


‘ourt, the Subordinate Courts under 
re control and superintendence of the — 


figh Court, the Advocate General, 
Jttar Pradesh and of the establishments 
nder the control of the Advocate 
yeneral,” 


11. From R.2 of the 1975 Rules 
hich is set out above, it is clear that 
he said Rules were not made applica- 
le to the Secretariat, the offices of the 
tate Legislature, Lokayukta, public 
ervice Commission, High Court, the 
ubordinate Courts under the Control 


nd Superintendence of the High Court 


ndall the establishments under the 
ontrol of the Advocate General. The 
975 Rules prescribed the qualifications 
nd the pattern of a competitive ex- 
mination for purposes of recruitment 
n substitution of what had been pre- 
cribed by the 1950 Rules in respect 
f subordinate offices to which the 1975 
tules applied. Sub-rule (1) of &. 20 of 
he 1975 Rules expressly provided 
hus : 

“20. Repeal and validation :—(1l) 
The Rules for the recruitment of mini- 
terial staff in the Subordinate offices 
Sublished under notification No. O- 
1119/[U-8-50, dated July 11, 1950 as 
imended from time to time, shall be, and 
Xe deemed to have been repealed with 
effect from June, S, 1974’. 


12. It was after the promulgation 
of the 1975 Rules that the competitive 
examination, with which we are con- 
cerned, was held by the District Judge 
of Kanpur. The said examination was 


gi 
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held in September 1981 and its results 
were announced on July 25, 1983. 
Respondent No. 1 and many others 
appeared in the said examination. The 
competitive examination was, however, 
held in accordance with the 1950 Rules. 
The 1969 Amending Rules were not, how- 
ever, followed. Respondent No. 1 who 
had appeared for the competitive exami- 


nation was not successful. Aggrieved 
by the result of the examination he filed 


the writ petition before the High Court 
of Allahabad, out of which this appeal 
arises. His principal contention before 
the High Court was that the competitive 
examination which had been held in 


accordance with the 1950 Rules was an 
unauthorised one and that it should 


have been held in accordance with the 
1947 Rules as amended by the 1969 
Amending Rules The High Court held 
that it was evident that the intention of 
promulgating the 1950 Rules was only 


to prescribe a syllabus different from 
what had been prescribed in the 1947 


Rules but the modification made by the 
1950 Rules did not, however, modify the 
rest of the 1947 Rules. The High Court 
was of the opinion that ‘'therefore, 


it follows that the 1950 Rules being 
later in time superseded 1947 Rules to 


the extent of its inconsistency. After 
the enforcement of 1950 Rules competi- 


tive tests for holding selection for appo- 
intment to the Ministerial Establishment 


of Subordinate Courts was required to 
be held in accordance with the syllabus 


of 1950 Rules and not in accordance 
with Appendix If of 1947 Rules. In 


other respects the 1947 Rules continued 
to be effective.” 


9 
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13. The High Court then found 
that on the promulgation of the 1969 
Amending fules the syllabus by the 
1950 Rules could not be followed. The 
High Court observed on this question 
as follows: 


‘The question, however, arises what 
was the effect of Subordinate Civil 
Courts Ministerial Establisment (Amen- 
dment) Rules, 1969. As noted earlier, 
the Rules of 1969 were framed by the 
Governor, amending Appendix I of 
1947 Rules. The notification dated 
September 20, 1969, under which the 
Rules were enforced, does not contain 
any reference to 1950 Rules It appears 
that while amending the 1947 Rules, the 
Governor failed to notice that Append- 
ix Il of 1947 Rules had already been 
superseded by Rule 6 of 1950 Rules. 
However, it is evident that the intention 
was to prescribe different syllabus than 
that presribed by 1950 Rules. There is 
no doubt that by the 1969 Rules, the 
Governor intended to lay down a sylla- 
bus for holding competitive examination 
for selection and appointment to the 
ministerial establishment of Subordinate 
Courts which was quite different from 
the syllabus prescribed by R. 6 of 1950 
Rules as well as Appendix II of 1947 
Rules. The 1969 Rules were also 
framed by the Governor in respect of 
the same subject matter as laid down 
R. 5 of 1950 Rules. Since 1969 Rules 
were framed later in time by the 
same authority on the same subject, it 
must be held that the syllabus prescrib- 
ed by the Amending Rules superseded 
the earlier rules on the subject. 
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14. The High Court gave one m 
reason for holding that the 1950 Ru 
were no longer in force in the year 1 
The High Court was of the view t 
the 1950 Rules having been repealed 
R. 20 of the 1975 Rules they were 
longer effective from June 5, 1974. 
observed thus: 
‘The 1969 Rules, no doubt purpor 
to amend Rule 5 and Appendix LI of 1 
Rules. The language of the Rules 
1969 indicates that apart from the ru 
being inthe nature of an amendme 
the Governor intended to lay doi 
specific rules precribing educatioz 
qualifications and syllabus for holdi 
the examination for recruitment to t 
Ministerial Staff of the Subordin: 
Courts. Even if the 1969 Rules cot 
not effective during the period t 
1950 Rules were in force, the sai 
would be fully effective after June 5, 1 
on the repeal of 1950 Rules. We, thers 
ore, hold that in any event after June 
1974 recruitment to the ministerial st 
of the Subordinate Courts could be he 
only in accordance witi 1947 Rules rea 
with 1969 Rules and not in accordan 
with 1950 Rules. | 
15. The High Court was oft 
view that since within the judgesh 
of Kanpur the examination had not bee 
held in accordance with the syllabus pre 
cribed by the 1947 Rules as amended t 
the 1969 Amending Rules all those wi 
were successful and selected for app 
intment had no legal right to be app 
inted. It accordingly quashed fl 
exmination held in 1981 by the Dis 
rict Judge of Kanpur, the results « 
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which had been announced in 1983 by 
its judgment dated April 12, 1985. 
The High Court clarified that all the 
condidates who had applicd for the 1981 
examination were, however entitled to 
appear for the fresh examination to be 
held by the District Judge of Kanpur. 
It further observed that in the other 
Districts of Uttar pradesh where exa- 
minations had been held under the 1950 
Rules and which had not been challe- 
nged the selection and appointment 
made in pursuance thereof should be 
treated as valid and would not be re- 
ndered invalid on the ground that any 
other view would cause great hardsh- 
ip ‘which will not be in the public 
interest’. The result of the judgment 
was that only those who had been 
selected or appointed on the basis of 
the competitive examination held by 
the District Judge, Kanpur lost their 
appointments or the right to be app- 
ointed but all other candidates who 
had been selected on the basis of ex- 


aminations held in accordance with the 
1950 Rules in the rest of the State of 


Uttar Pradesh containued in _ their 
posts. 

16 Aggrieved by the judgment 
of the High Court, the appellant who 
was one of the selected candidates in 
the Kanpur examination, has filed this 
appeal by special leave. 

, 17. Inthis case the deficiencies 
in the drafting of the rules and the 
inadvertence on the part of the High 
Court in complying with them pose 
Some difficulty in arriving ut a just 
Selution. There is no dispute that the 


jal establishments 
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1947 Rules made appropriate provisi- 
ons regarding the recruitmeat of can- 
didates to the posts in the ministerial 
establishment in the Subordinate Courts 
in the former United Provinces and 
they continued to be in force till July 
11, 1950. On July 11, 1950 the 1950 
Rules were promulgation. They were 
applicable not merely to the minister- 
in Civil Courts but 
to the ministerial establishments in se- 
veral other offices. They were prom- 
ulgated in supersession of all existing 
rules and orders on the subject. They 
prescribed that recruitment to the min- 
isterial staff in a subordinate office to 
which the said rule were applicable 
should be made on. the basis of a co- 
mpetitve test and also provided for 
the made of calculation of vacancies, 
the period during which competitive 
examinations should be held the subjects 
for the test and the marks assigned to 
each of them and the method of selec- 
tion of successful candidates. They 
also. provided that appointments 
to higher posts in the ministerial 
staff of those offices should be mads 
by promotion Rules 9 to 12 of the 
1947 Rules and Appendix I{[to it 
which dealt with above topies thus 


stood superseded. The other parts of 
the 1947 Rules which dealt with the 


nationality, domicile and residence of 
the candidates, their academic qualifii- 
cations, character and physical fitness, 
the appointing authority, probation 
and confirmation, seniority, punishm- 


ent, rate of pay, transfers and regul- 
atiens of conditions of service rema- 


ined itnact since the 1950 Rules did 


~ / 
27% 


Report No. 27, p. 12 


not make any provision asregards these 
topies. Hence we do not agree with 
the argument urged on behalf of the 
appellant that the 1947 Rules stood 
superseded in their entirety by the 1950 
Rules relying upon the opening words 
of the 1950 Rules which read thus : 


‘In exercise of the powers confer 
red by Article 309 of the Constitution 
of India and in supersession of all exi- 
sting rules and orders on the subject..’ 

(Emphasis supplied) 

“18 ‘In supersession of all existing 
rules and orders on_ the subject’ can 
only refer to those matters in the exist- 
ing rule which correspond to the mat- 
ters dealt with by the 1950 Rules. We 
have explained earlier the other subjects 
in the 1947 Rule which were not cover- 
ed by the 1950 Rules. Hence the argu- 
ment based on the assumption that the 
entire. 1947 Rules had been repealed by 
implication and no amendment could 
be made to the 1947 Rules has to be 
rejected The High Court was, there- 
fore, right in observing that the whole 
of the 1947 Rules did not cometo an 
end on the promulgation of the 1950 
Rules. The problem, however, does not 


set solved thereby as we shall presently 
show. 


19. The 1969 Amending Rules 
specifically amended the 1947 Rules. 
These 1969 Amending Rules appear to 
have been made after consultation with 
the High Court as can be seen from the 
letter dated November 30, 1968 written 
by the Joint Registrar of the High 
Court to the Joint Legal Remembranc o 


E. S. Venkatramaih 
Judge 
Supreme Court of India 


of the Government of Uttar Prades 
The 1969 Amending Rules were publis 
hed in the Uttar Pradesh Gazette date 
October 9, 1969. By these Rules, rul 
5 of the 1947 Rules was amended. Rul 
5 dealt with the minimum academi 
qualification which a cand date for 
post in the ministerial establishment i 
a Subordinate Civil Court should poss 
ess. The other amendment related t 
the substitution of the former Appendi 
Il which related to the subject preser: 
bed for the competitive examination an 
the marks assigned to each of thema 
it obtained before the 1950 Rules cam 
into force by a new Appendix whic 
has already been set out above. 


20. Rule 11 of the 1947 Ruk 
which required the District Judge t 
hold the examination in accordance wit 
the former Appendix Il of the 194 
Rules which also stood superseded b 
the 1950 Rules in view of rules 5 and 
of the 1950 Rules which dealt with tk 
same subject, was however not replace 
nora corresponding rule authorisin 
the District Judge to hold the compet 
tive examination in accordance with th 
new Appendix II was introduced by th 
1969. Amending Rules into the 194 
Rules simultaneously. The result wa 
that while the new Appendix II agai 
reappeared in the 1947 Rules prescril 
ing certain subjects and marks assigne 
to them, the authority who should holl 
the competitive examination was no 
again prescribed in the 1947 Rules. | 
was necessary to re-enact rule II of th 
1947 Rules because it also stood repe 
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by the 1950 Rules which had made 
vision with regard to the topic con- 
ed in the former rule 11. The legal 
ition that by the promulgation of 
1950 Rules, the former rules 9 to 
of the 1947 Rules stood repealed by 
essary implication is accepted even 
he High Court in its letter dated 
ruary 12, 1973 referred to above. 
refore the former rule J1 should 
e been re-enacted either in the same 
n or with modification and brought 
k to life to give effect to the new 
pendix IL reintroduced in the 1947 
es. Without such reintroduction of 
11, the mere reintroduction of App- 
‘ix [lin the 1947 Rules by the 1969 
ending Rules would be meaningless 
| ineffective as the authority who can 
d the examination remained unspeci- 
|| The method of selection of candi- 
es also remained unspecified The 
thod of selection of candidates also 
wained unspecified In effect what- 
t was provided in ru’es 9 to 12 of the 
7 Rulcs which was needed for con- 
ting the examination and selecting 
didates was however unavailable. It 
not correct to assume that the old 
es 9to 12 also automatically revived 
ng with Appendix If without an 
Mess provision reintroducidg them 


me we are not trying to be 
hnical. Itis to be noted that the 


59 Amending Rules do not expressly 
te that the 1950 Rules would no 
ager be applicable to the ministerial 
ablishments of the Subordinate Civil 
urts. They also did not repeal the 
m referring to the Judicial Depart- 
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ment—Subordinate Civil Courts, which 
founda place in the schedule to the 
1950 Rules The discontinuance of the 
application of the 1950 Rules to the 
ministerial estrblishments of the Subor- 
dinate Civil Courts can only be inferred 
by relying upon the rule of implied 
repeal provided the said rule is applic- 
able. An implied repeal of an earlier 
law can be inferred only where there is 
the enactment of a later Jaw which had 
the power to override the earlier law 
and is totally inconsistent with the 
earlier law, that is, where the two laws- 
the earlier law and the later law—can- 
not stand together. This is a logical 
necessity because the two inconsistent 
laws cannot both be valid without con- 
travening the principle of contradiction. 
The later laws abrogate earlier contrary 
laws. This principle is, however, 
subject to the condition that the later 
law must be effective. If the later law 
is not capable of taking rhe place 
of the earlier law and for some reason 
cannot be implemented, the earlier law 
would continue to operate. To sucha 
case the rule of implied repeal is not 
attracted because the application of the 
rule of implied repeal may result ina 
vacuum which the law making authority 
may not have intended Now, what 
does Appendix II contain. It contains 


a list of subjects and marks assigned to 
each of them But who tells us what 


that list of subjects means It is only 
in the presence of rule 11 one can under- 
stand the meaning and purpose of 
Appendix II. In the absence of an 
amendment re-enacting rule 11 in the 
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1947 Rules, it is difficult to hold by the 
application of the doctrine of implied 
repeal that the 1950 Rules have ceased 
to be applicable to the ministerial esta- 
blishments of the Subordinate Civil 
Courts. The High Court overlooked 
this aspect of the case and proceeded to 
hold that on the mere reintroduction of 
the new Appendix Il into the 1974 
Rules, the examinations could be held 
in accordance with the said Appendix. 
We do not agree with this view of the 
High Court. 

21. There is also no material be- 
fore the Court to show that after the Rules 
of 1969 Amending Rules, examinations 
were beld in the different districts Uttar 
Pradesh in accordance with. the 1947 
Rules as amended _ by the 1969 Amend 
ing Rules. No body including the High 
Court appears to have taken notice of 
the amendment. On. the other 
hand examinations. have been 
held according to the 1950 Rules 
even after the above 1969 amendment 
The District Judge has filed a counter- 
affidavit stating that the examinations 
were held in 1981 in this case in accord- 
ance with the 1950 Rules and not in 
accordance with the 1947 Rules as amen- 
ded by the 1969 Amending Rules. The 
letter of the High Court dated February 
12, 1973 shows that it treated the 1950 
Rules as the existing Rules in 1973 even 
after the 1969 Amending Rules. came 
into force because it is stated in that 
letter as follows :— 

“While following the procedure 
laid down in the existing rules, publis- 
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hed under Government Notification No 
O-1119/XI-8-50 dated July I1, 195€ 
(which was adopted in supersession of 
rules 9 to 12 of the U.P. Subordinate 
Civil Courts Ministerial Establisbment 
Rules 1947) and amplified in GG O-No O 
2248/11-8-I11-1960 dated August 30, 
1950, the District Judge should.......”§ 

(Emphasis added) 


Further it appears that in the year 
1981 in some other districts of Uttar 
Pradesh examinations were held as _ per 
the 1950 Rules. This is borne out by 
the observation of _ the High 
Courts in its judgment where it has 
expressed its reluctance to set aside 


the results of the examinations in the 
other districts and confined the. opera- 


tion of its judgment to Kanpur District 


only. The 1969 Amending Rules appear 
to have been ignored by some District 


Judges. In the circumstances having 
regard to the lacuna created by the non- 
repromulgation of rule 11 of the 1947 
Rules it has to be held that there was 
no effective substitution of the 1950 
Rules brought about by the 1969 
Amending Rules. The 1950 Rules 
should therefore be held to be operating 
even in the year 1981. Hence the exa- 
minations held according to them can- 
not be held to be bad. 


22. We do not agree with the view 
of the High Court that the 1950 Rules 
have been repealed by the 1975 Rules 


insofar as the Subordinate Civil Courts 
are concerned. It is true that rule 20 


of the 1975 Rules clearly stated that the | 
1950 Rules .haue been repealed But the 
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175 Rules did not apply to the subo- 
inate courts under the control and 
iperintendence of the High Court. 
ence the 1950 Rules insofar as they 
yplied to the subordirate courts conti- 
ied to be in force. The finding of the 
igh Court on this question is errone- 
us and is liable to be set aside. 


23. Moreover, this is a case where 
ie petitioner in the writ petition should 
yt have been granted any relief. He 


ad appeared for the examination with- © 
ut protest. He filed the petition only 
‘ter he had perhaps realised that he’ 


ould not succeed in the examination. 
he High Court itself has observed that 
le setting aside of the results of exami- 
ations held in the other districts would 
ause hardship to the condidates who 
ad appeared there. The same yard- 
ick should have been applied to the 
andidates in the District of Kanpur 
lso. They were not responsible for the 
onduct of the examination 


24. For the foregoing reasons we 
sel that the judgment of the High Court 
hould be set aside. We accordingly 
et aside the judgment of the High Court 
nd dismiss the Writ Petition. The 
ppellant and all other successful candi- 
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dates at the 1981 examination held in 
Kanpur shall be appointed in accor- 
dance with the Rules. We _ further 
direct that they shall be given the 
salary, allowances, increments and seni- 
ority to which they would have been 
entitled but for the judgment of the 
High Court. But they will not be entit- 
led to any salary and allowances for the 
period during which they have not actu- 
ally. worked., We also make it clear 


_that ifin any other centre, selections 


and appointments have been made on 
the basis of the 1969 Amending Rules 
they shall remain undisturbed. 


25. The order passed by the High 
Court in the connected writ petition 
No. 10224 of 1983 on its file is also set 
aside. Similarly the order passed in writ 
petition No. 5073 of 1984 on the file of 
the High Court is also reversed. There 
shall be a common order in these conn- 
ected cases as directed in this appeal. 

26. The appeal is accordingly allo- 
wed No costs. 


27. The High Court may take steps, 
ifit so desires, to promulgate a fresh 
set of Rules of recruitment for the staff 
in the subordinate courts early. 


Appeal allowed. 
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IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 


ord 
port No. 28 p. O1 A.P. Sen 
Judge 


Supreme Court of India 


OBSERVATION 


(A) Constitution of India, Arts. 309 Proviso; 311; 226—Railway Servants 
iscipline and Appeal) Rules (1968), Rr. 22 (2), 6 (vil), 10 (5), 18 (ii) —Railway 
rvant—Penalty of removal under R. 6 (viii)—Appeal before Railway Board 
der K. 18 (ii)—Dismissal of appeal—Mechanical reproduction of phraseology 
R. 22 (2) —Held, there was non-compliance with requirements of R 22 (2)— 
pellate order must be set aside—Natural justice—Right to make representation 


proposed penalty taken away by Forty Second Amendment—A. pellate autho- 
y, all the more, must pass reasoned order—L P. A. No. 178 of 1983 D/- 15-2-1984 


elhi) Reversed. 


(B) Interpretation of Statutes—Pari materia—Rule 27 (2) of the Central Civil 
rvices (Classification, Control and Appeal Rules, 1965 is in pari material with 
22 (2) of the Railway Servants (Discipline and Appeal) Rules, 1968 — (Para 4) 


OBSERVED BY 


A. P. Sen and B. C. Ray 
Hon’ble Judges Supreme Court of India 
IN 


Civil Appeal No. 1621 of 1986 decided on 2-5-1986 between Ram Chander, 
ypellant v. Union of India and others, Respondents. 


TEXT 


_A.P. Sen, J :— The Central ques- 
n in this appeal is whether tae impu- 
ed order passed by the Railway 
ard dated March 11, 1972 dismis- 
ig the appeal preferred by the appe- 
nt, was not in conformity with the 
juirements of R. 22 (2) of the Rail- 
y Servants (Discipline and Appeal) 
ies, 1968. 

At the hearing on Feb. 13, 1986, 
immed counsel for the Union of In- 
atook time to enable the Railway 
yard to reconsider its decision as to 
© quantum of punishment. At the 
sumed hearing on March 13 1986 we 


were informed by the learned counsel 
that there was no question of the 
Railway Board reconsidering its deci- 
sion. Arguments were accordingly 
heard on the question as to whether 
the impugned order of the Railway 
Board was sustainable in law. We 
heard the parties and allowed the app- 
eal by order dated March 13, 1986 
directing the Railway Board to hear 
and decide the appeal afresh on merits 
in accordance with law in conformity 
with the requirements of R. 22 (2) of 
the Rules. We now proceed to give 
reasons therefor. 
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2. The Facts. The appellant Ram 
Chander, Shunter, Grade B at Loco- 
Shed Ghaziabad was inflicated the pen- 
alty of removal from service under 
R. 6 (viii) of the Railway Servants 
(Discipline and Appeal) Rules, 1968 
by order of the General Manager, 
Northern Railway dated Aug. 24 
1971. The gravemen of the charge was 
that the appellant was guilty of mis- 
conduct in that he had on Oct. 1, 1969 
at 7.30 p.m. assaulted his immediate 
superior Banarsi Das, Assistant Loco 
Foreman while he was returning after 
performing his duties. The immediate 
cause for the assault was that the appe- 
lant had on Sept 30, 1969 applied 
for medical leave for one day i. e. for 
Oct. 1, 1969. On that. day, ,there 
was a shortage of shunters and he accor- 
dingly asked Banarsi Das to resume 
his duties but Banarsi Das refused to 
cancel the leave already granted and 
therefore the appellant nursed a grouse 
against him because he was thereby 
deprived ot the benefit of one day’s 
additional wages for October 2, 1969 
which was a national holiday. Appa- 
rently, Banarsi Das lodged a report 
with the police but no action was 
taken thereon. More than a month 
later i.e) on November 17, 1969 Bana- 
rasi Das made a complaint against 
the appellant to his superior officers and 
this gave rise to a departmental procee- 
ding. The Enquiry Officer fixed the 
date of enquiry on May 11, 1970 at 
Ghaziabad. The enquiry could not be 
held on that date due to some adminis- 
trative reasons and was then fixed for 
July 11, 1970 The appellant was duly 
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informed of the date but he did 
appear at the enquiry. The En 
Officer accordingly proceeded ex | 
and examined witnesses By his re 
dated May 26, 1971, the Enquiry O 
found the charge proved. The Ge 
Manager, Northern Railway agreed 
the report of the Enquiry Officer 
came to the provisional conclusion 
the penalty of removal from se 
should be inflicted and issued a: 
cause notice dated May 26, 197] 
compliance the appellant showed ¢ 
but his explanation was not acce 
by the General Manager who bi 
order dtd. August 24, 1971 imp 
on the appellant the penalty of rem 
from service. The appellant pref 
an appeal before the Railway B 
under R. 18 (ii) of the Railway Sers 


(Discipline and Appeal) Rules, 


but the Railway Board by the impu 
order dated March 11, 1972 dismi 
the appeal Thereafter, the ap 
moved the High Court by a pet 
under Art. 226, of the Constitutio 
learned Single Judge by his order c 
Aug 16, 1983 dismissed the writ pet 
holding that since the Railway 
agreed with the findings of the Ge 
Manager there was no duty cast 0 
Railway Board to record reasons 
its decision. The appellant ther 
preferred a Letters Patent Appeal. 
a Division Bench by its order ¢ 


limine. 
3 Rule 22(2) of the Railway, 
vants Rules provided as follows :— 


‘*22(2) In the case of ana 
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against an order imposing any of the 
penalties specified in Rule 6 or enhan- 
cing any penalty specified in Rule 6 or 
enhancing any penalty imposed under 
the said rule, the appellate authority 
_ shall consider — 

(a) whether the procedure laid 
_ down in these rules has been complied 
with, and if not, whether such non- 
compliance has resulted in the violation 
of any provisions of the Constitution 
of India or in the failure of justice; 

(b) whether the findings of the 
disciplinary authority are warranted 
by the evidence on the record; and 

(c) whether the penalty or the 
enhanced penalty imposed is adequate, 
inadequate, or severe; 
and pass orders — 

(i) confirming, enhancing; redu- 
cing or setting aside the penalty; or 

(ii) remitting the case to the 
authority which imposed or enhanced 
the penalty or to any other authority 


with such directions as it may deem 
fit in the circumstances of the case.” 


4. The duty to give reasons is an 
incident of the judicial process. So, in 
RP. Bhatt v. Union of India (C A No. 
3165/81 decided on Dec. 14, 1982) : 
(reported in 1986 Lab IC 790) this 
Court, in some what similar circum- 
stances, interpreting R 27(2) of the 
Central Civil Services (Classification, 
Control and Appeal) Rules, 1965 which 
provision is in pari materia with R 22 
(2) of the Railway Servants (Discipline 
and appeal) Rules, 1968, observed : 

“It is clear upon the terms of R. 27 
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(2) that the appellate authority is 
required to consider (1) whether the 
procedure laid down in the rules had 
been complied with; and if not, whether 
such non compliance has resulted in 
violation of any of the provisions of the 
Constitution of India or in the failure 
of justice; (2) | whether the 
findings of the disciplinary authrity 
are warranted by the evidence on re- 
cord; and (3) whether the penalty 
imposed is adequate, inadequate or 
servere, and pass orders confirming, 
enhancing, reducing of setting aside 
the penalty, or remit back the case to 
the authority which imposed or enhan- 
ced the penalty, etc.” 

It was held that the word ‘consider’ 
in R. 27(2) of the Rules implied ‘due 
application of mind.” The Court emp- 
hasized that the Appellate Authority 
discharging quasi-judicial functions in 
accordance with natural justice must 
given reasons for its decision. There 
was inthat case, as here, no indica- 
tion in the impugned order that the 
Director-General, Border Road Organ- 
isation, New Delhi, was satisfied as to 
the aforesaid requirements. The Court 
observed that he had not recorded 
any finding on the crucial question as 
to whether the findings of the disci- 
plinary authority were warranted by 
the evidence on record. In the present 
case, the impugned order of the Rail- 
way Board is in these terms : 

“(1) In terms of Rules 22(2) of 
the Railway Servants (Discipline and 
Appeal) Rules 1968, the Railway Board 
have carefully considered your appeal 
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against the orders of the General 
Manager, Northern Railway, New 
Delhi, imposing on you the penalty of 
removal from service and have obse- 
reved as under : 

(a) by the evidence on record, 
the findings of the disciplinary author- 
ity are warranted; and 

(b) the penalty of removal from 
service imposed on you is merited.” 

(2) The Railway Board have there- 
fore rejected the appeal preferred by 


99 


you. 


5. To say the least, this is justa 
mechanical reproduction of the phras- 
eology of R. 22 (2) of the Railway 
Servants Rules without any attempt 
the part of the Railway Board either to 
marshall the evidence on record with 
a view to decide whether the findings 
arrived at by the disciplinary autho- 
rity could be sustained ornot There 
is also no indication that the Railway 
Board applied its mind as to whether 
the act of misconduct with which the 
acpellant was charged together with 
the attendant circumstances and the 
past record of the appellant were such 
that he should have been visited with 
the extreme penalty of removal from 
service for a single lapse ina span of 
24 years of service. Dismissal or re- 
moval from service is a matter of grave 
concern to a civil servant who after 
such a long period of seivice, may not 
deserve such a harsh punishment. 
There being non-compliance with the 
requirements of R. 22 (2) of the Rail- 
way Servants Rules, the impugned or- 
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der passed by the Railway Board is 
liable to be set aside. 

6. It was not the requirement of 
Art... 3)1:.(2)6) lof She ae 
tution prior to the Constitution 
(Forty-Second Amendment) Act, 1976 
or of the rules of natural justice, that 
in every case appellate authority should 
in its order state its reasons except 
where the appellate authority disag- 
reed withthe findings of the discipli- 
nary authority In State of Madras y. 
A. R. Srinivasan, AIR 1966 SC 1827 
Constitution Bench of this Court 
while repelling the contention that the 
impugned order by the State Govern- 
ment accepting the findings being in 
the nature of quasi-judicial proceed- 
ings was bad as it did not give re- 
asons for accepting the findings of 
the Tribunal, observed as follows: — 


“In dealing with the question as to 
whether it is obligatory on the State 
Government to give reasons in sup- 
port of the order, imposing a penalty on 
the delinquent officer. we cannot over- 
look the fact that the disciplinary proce- 
edings against sucha delinquent officer 
begin with an enquiry conducted by an 
officer appointed in that behalf. The 
enquiry is followed by report and the 
Public Service Commission is consulted 
where necessary. Having regard to 
the material which is thus made avail- 
able to the State Government and which 
is made available to the delinquent 
officer also, it seems to somewhat 
unreasonable to suggest that the State 
Government must record its reasons 
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thy it accepts the finding of the Tri- 
nal. It is conceivable that if the 
state Government does not accept the 
indings of the Tribunal which may be 
n favour of the delinquent officer and 
yroposes to impose a penalty on the 
lelinquent officer, it should give reasons 
why it differs from the conclusion 
yf the Tribunal, though even in such 
1 case, it is not necessary that the rea- 
ons would be detailed or elaborate. 
But where the State Government agrees 
with the findings of the Tribunal which 
ure against the delinquent officer, we 
do not think as a matter of law, it 
sould be said that the State Govern- 
ment cannot impose the penalty against 
the delinquent officer in accordance 
with the findings of the Tribunal unless 
it gives reasons to show why the said 


findings were accepted by it. The pro 
ceedings are, no doubt quasi-judicial; 
but having regard to the manner in 
which these enguries are conducted, 
we do not think an obligation can be 
imposed on the State Government to 
record reasons in every case.” 


7. Again, in Som Datt Datta v. 
Union of India, (1969) 2 SCR 177, a 
Constitution Bench of this Court rejec- 
ted the contention that the order of 
the Chief of the Army Staff confirming 
the proceedings of the General Court 
Martial under S. 164 of the Army Act, 
1950 and the order of the Central Gove- 
rmment dismissing the central appeal of 
the delinquent officer under S. 165 of the 
Act were illegal and ultra vires as they 
did not give reasons in support of the 
orders and summed up the legal position 
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in these words : 

“Apart from any requirement im- 
posed by the statute or statutory rules 
either expressly or by necessary impli- 
cation, there is no legal obligation that 
the statutory tribunal should give rea- 
sons for its decision. There is also no 
general principle or any rule of natural 
justice that a statutory tribunal should 
always and in every case give reasons 
in support of its decision.” 


8. Soalso in Tara Chand Khatri 
v. Municipal Corpn. of Delhi (1977) 
2 SCR 198 : (AIR 1977 SC 567), . this 
Court observed that there wasa vital 
difference between an order of reversal 
by the appellate authority and an order 
of affirmance and the omission to give 
reasons for the decision may not by 
itself be a sufficient ground for passing 
such order, relying on the test Jaid 
down by Subha Rao J in Madhya 
Pradesh Industries Ltd. v. Union of 
India (1966) 1 SCR 466 : 


“Ordinarily, the appellate or revi- 
sional authority shall give its own rea- 
sons succinctly; but in a case of affir- 
mance where the original tribunal gives 
adequate reasons, the Appellant Tribu- 
nalmay dismiss the appeal of the 
revision, as the case may be, agreeing 
with those reason.” 


9. These authorities proceed upon 
the principle that in the absence ofa 
requirement in the statute or the rules. 
there is no duty cast on an appellate 
authority to give reasons where the 
order it one of affirmance. Here, R. 
22 (2) of the Railway Servants Rules 
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in expiess terms requires the Railway 
Board to record its findings on the 
three aspects stated therein. Similar 
are the requirement under R. 27 (2) of 
the Central Civil Services (Classifica- 
tion, Control and Appeal) Rules, 1965. 
R. 22 (2) provides that in the case of 
an appeal against an order imposing 
any of the penalities specified in R. 6 
or anhancing any penalty imposed 
under the said rule, the appellate autho- 
rity shall considcr’ as to the matters 
indicated therein. The word ‘consider’ 
has different shades of meaning 
and must in R. 22 (2), in the con- 
text in which it appears, mean 
an objective consideration by the Rail- 
way Board after due application of 
mind which implies the giving of rea- 
sons for its decision 

10. After the amendment of cl. 
(2) of Art. 311 of the Constitution by 
the Constitution (Forty-Second Amen- 
ment) Act, 1976 and the consequential 
change brought about in R. 10 (S) of 


the Railway servants (Discipline and 
Appeal) Rules, 1968, substituted by 
the Railway Servants (Discipline and 


Appeal) (Third Amendment) Rules, 
1978, it is no longer necessary to afford 
a secand opportunity to the delinquent 
servant to show cause against the 
punishment. The Forty-Second Amen- 
dment has deleted from cl (2) of Art. 
311 the requirement of a reasonable 
Opportunity of making representation 
on the proposed penalty and, further, 
ithas been expressly provided inter 
alia in the first proviso to cl. (2) that : 
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“Provided that where it is proposed 


after such inquiry, to impose upon 
him any such penalty, such penalty 


may be imposed on the basis of the 
evidence adduced during such inquiry 


and it shall not be necessary to give such 
person any opportunity of making 


representation on the penalty proposed.” 


11. After the amendment, the 
requirement of cl. (2) will be satisfied 
by holding an inquiry in which the 
Government servant has been informed 
of the charges against him and given 
a reasonable opportunity of being 
heard. But the essential safeguard of 
showing his innocence at the second 


stage i.e after the disciplinary autho- 
rity has come toa tentative conclusion 
of guilt upon a perusal of findings 


reached by the Inquiry Officer on the 
basis of the vidence adduced, as also 
against the proposed punishment, has 
been removed to the detriment of the 


delinquent officcr. In view of the said 
amendment of Art. 311 (2) of the 


Constitution, R 10(5) of the Railway 
Servants Rules has been sustained to 
bring it in conformity with cl. (2) of 
Art. 311, as amended. R_ 10(5), as 
substituted, provides as follows : 

“10(5) If the disciplinary autho- 


rity, having regard to its findings on all 
or any of the article of charge and on 


the basis of the evidence adduced 
during the inquiry, is of the opinion 
that any of the penalties specified in 
clause (v) to (ix) of rule 6 should be 
imposed on the railway servant, it shall 


make an order imposing such penalty 
and it shall not be necessary to give 


port No. 28, p 07 


_ railway servant any opportunity 
making representation on the penalty 
yposed to be imposed: 


Provided that in every case where 
s necessary to consult the Commi- 
on, the record of the inquiry shall 

forwarded by the disciplinary 
thority to the Commission for its 
vice and such advice shall be taken 
9 consideration before making an 
ler imposing any such penalty on the 
lway servant.” 


12. Wemay here mention thata 
responding change in the Central 
“il Services (Classification, Control 
d Appeal) Rules. 1965 has _ been 


yught by substituting R. 15 (4). 


ing away the procedural safeguard 
making a representation at the 
ond stagei.e. before imposing 
nishment on the dasis of the evidence 
the inquiry. 


13. In Union of India v. Tulsiram 
tel (1985) 3 SCC 398, a five-Judge 
nch by a majority of 4: 1 held that 
ere a departmental inquiry was wholly 
pensed with in the three situations 
der the second provisoto Art. 311 
, the only right to make a represent- 
on on the proposed penalty which 
Sto be found incl. (2) of Art. 311 
the Constitution prior to its amend- 
mt having been taken away by the 
institution (Forty-Second Amend- 
nt) Act, 1976, there is no provision 
law under, which a Government 
rvant can claim this right. This Court 
if week in the Secretary, Central 
ard of Excise & Customs v. K. S. 


14d 
A. P. Sen 
Judge 
Supreme Court of India 


Mahalingam (C. A. No, 1279/86 decided 
on April 24, 1986) after referring to the 
constitutional changes brought about 
observed: 


‘After the amendment, the 
requirement of cl. (2) will be satisfied 
by holding an inquiry in which the 
Government servant has been informed 
of the charges against him and given a 
reasonable opportunity of being 
heard.” 


13A. After the majority decision in 
Tulsiram Patel’s case, it can no longer 
be disputed that the right to makea 
representation on the proposed pena- 
lty which was to be found in cl (2) 
of Art. 311 of the Constitution having 
been taken away by the Forty-Second 
Amendment, there is no provision of 
law under which a Government servant 
can claim this right. | 


14. It seems to be purely academic 
to refer to the vintage decision of the 
Privy Council in High Commissioner 
for India v.I.M. Lall, 75 Ind App 
225 and that of this Court in khem 
Chand v. Union of India, 1958 SCR 
1080: (AIR 1958 SC 300) following 
it or the plethora of decisions. there- 
after which have now become otiose 
after the Forty Second Amendment by 
which the words ‘‘a reasonable oppor- 
tunity of showing cause against the 
action proposed to be taken in regard 
to him’’ were deleted at the end of 
cl. (2) of Art. 311 and proviso to cl. 
(2) substituted, with the object of do- 
ing away with the second opportua- 
ity of making representation at the 
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stage of imposing penalty i.e. at the 
conclusion of the inquiry. It 1s how- 
ever necessary to refer to these two 
decisions briefly with the object of 
showing the prejudicial effect on such 
delinquent Government servants. More 
so, because the majority decision in 
Tulsiram patel’s case (AIR 1985 SC 
1416) seeks to justify the amendment 
effected by the Forty-Second Amend- 
ment of cl. (2) of Art. 311 by ob- 
serving that ‘cl. (2) of Art. 311 as 
originally enacted ard the legislative 
history of that clause wholly rule out 
the giving of any opportunity.’ We 
have our own reservations about the 
correctness of this proposition. It is 
not quite accurate to suggest that the 
opportunity of showing cause before 
a Government servant was dismissed, 
removed or reduced in rank was not 
contemplated by law nor justified by 
the legislative history. 


15. InI. M. Lall’s case, Lord Than- 
kertion while interpreting the words 
‘a reasonable opportunity of showing 
cause against the action proposed to 
be taken in regard to him in sub-s. 
(3) of S. 240 of the Government of 
India Art. 1935 speaking for the 
Judicial Committee of the Privy Coun- 
cil, observed : 


“In the opinion of their Lordships, 
no action is proposed within the mean- 
ing of the sub-section until a definite 
conclusion has been come to on the 
charges, and the actual punishment to 
follow is provisionally determined on. 
Before (prior to?) that Stage, the char- 
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ges are unproved and the suggest 
punishments are merely hypothetical.” 


(Emphasis supplied) 


That very distinguished Judge we 
on to say: 

‘It is on that stage reached th 
the staute gives the civil servant tl 
opportunity for which sub-s. (3) mak 
provision. 

and then added : 


‘Their Lordships would only a 
that they see no difficulty in the ste 
utory opportunity being reasonably a: 
orded at more than one stage. If t 
civil servant has been through ane 
quiry under Rule 55, it would not! 
reasonable that he should ask fora rt 
petition of that stage, if duly carri 
out but that would not exhaust k 
Statutory right, and he would still 
entitled to represent against the pur 
shment proposed as the result of tl 
findings of the inquiry.”’ 


16. The phrase ‘a reasonable o 
portunity of showing cause against t 
action proposed to be taken in rega’ 
to him, appearing in sub-s. (3) of 
240 of the Government of India A 
1935 was reproduced incl. (2) of A 
311 of the Constitution as origina! 
enacted i.e. prior to its amendm 
by the Constitution (Fifteenth Ame 
ment) Act, 1963. It would appear t 
in the original Art. 311 (2) as it sto 
before the Fifteenth Amendment, t! 
obligation to afford an 
nity at two stages, namely, att 
stage of inquiry into the charges 
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again, at the stage of awarding punish- 
ment, was not explicitly stated in the 
Article itself It merely required that 
opportunity must be given to show 
cause against the ‘action proposed’. 
As already stated, the obligation to 
offer such opportunity at two stages was 
however deduced judicially by the privy 
Council in I. M. Lall’s case. 


17. In Khemchand’s case, (AIR 
1958 SC 300) the Court following the 
Judgment of the Privy Council in I. M. 
Lall’s case came to the same conclusion 
from the word ‘reasonable’. The Gover- 
nment servant not only be given an 
opportunity but such opportunity must 
be a reasonable one. In order that the 
opportunity to show cause against the 
proposed action may be regarded asa 
reasonable one, it is quite necessary that 
the Government servant should have the 
opportunity, to say, if that be his case, 
that he has not been guilty of any 
misconduct to merit any punishment 
at all and also that the particular 
punishment proposed to be given is 
much more drastic and severe than 
he deserves. It referred to the above 
passages from the judgment of the Privy 
Council in I.M. Lall’s case, and obser- 
ved: 

‘Further opportunity is to be given 
to the Government servant after the 
charges have been established against 
him and a particular punishment is 
proposed to be meted out to him.”’ 

In short, the substance of the protecti- 
on provided by Rules, like R. 55 referred 
to above, was bodily lifted out of the 
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rules and together with an additional 
Opportunity embodied in S 240 (3) of 
the Government of India Act, 1935 so 
as to give a statutory protection to the 
Government servants had now been 
incorporated in Art. 311 (2) so as to 
convert the protection into a constitu- 
tional. The legal consequence therefore 
was that: 


“At the second stage, the delinquent 
Government servant was _ therefore 
entitled to contend-- 

(a) That the inquiry at which the 
findings were arrived at was vitiated 
by a breach of the principles of natural 
justice. 

(b) That the findings were not 
supported by the evidence in the 
proceedings, or that the evidence 
against him was not him worthy of 
credence or that he was not guilty of 
any misconduct to merit any punish- 
ment at all. 

(c) That the punishment propoed 
could not be properly awarded on the 
findings arrived at, that is to say, the 
charges proved did not require the 
particular punishment proposed to be 
awarded.” 

18. After Parliament frustrated 
the attempt of the Government to delete 
the constitutional safeguard as evolved 
by this Court at Khem Chand’s case 
following the principles laid down in 
the Privy Council decision in I.M. 
Lall’s case by deletion of the words ‘a 
reasonable opportunity of showing 
cause against the action pioposed to be 
taken in regard to him’ by the Constitu- 


Report No. 28, p. 10 


tion (Fifteenth Amendment) Act, 1963, 


it seems somewhat strange that after 
more than a decade the Government of 


the day thought it fit to remove this 
valuable safeguard by the Forty-Second 
Amendment. It is particularly impor- 
tant to notice how closely Members of 
Parliament scrutinised the motives of 
the Government while discussing the 
Fifteenth Amendment Bill and it is 
profitable to read the debates leading 
to the passing of the Fifteenth Amend- 
ment. There could scarcely be a better 
example of the principle that the constit- 
uent powers to amend the Constitution, 
however permissibie, must be used 
with scrupulous attention to their true 
purpose and for reasons that are 
relevant and proper. A_ determined 


attempt on the part of the Government 
to unsettle the law as laid down by 


this Court was successfully frustrated 
on that occasion. Although the clause 
as Originally in the Amendment Bill 
was deficient insofar as it conferred 


no express protection as regards the 
second stage i.e. the stage of punish- 


ment, but the Fifteenth Amendment 
Act as passed, introduced the require- 
ment of giving a reasonable opportunity 
On the penalty proposed, after the con- 
clusion of the inquiry into the charges 
and after a penalty had been provision- 
ally determined. After considerable 
debate in Parliament, Shri Asoke Sen. 
Law Minister, intervened, in deference 
to the concern expressed by members 
tepresenting all sections of the House 
over the Amendment Bill by which the 
Government was seeking to remove the 
Opportunity at the second stage, and 
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gave an assurance that he would mov 
an amendment, making it clear that thi 
second opportunity in regard to th 
punishment proposed would be retaine¢ 
but such opportunity shall be only or 
the basis of the evidence adduced durin; 
the inquiry. The Government accord 
ingly moved the following amendment 


“And where it is proposed, afte 
such inquiry, to impose on him an} 
such penalty, until he has been given¢ 
reasonable opportunity of making repr. 
esentation on the penalty proposed 
but only onthe basis of the evidence 
adduced during such inquiry.” 

19. We may recall the words of 
the Law Minister on that occasion while 
intervening in the debate on the original 
draft. 


“Now, Sir, as I explained, whe 
the motion was first before the Hous 
and before it went to the Joint Commi 
ttee it was never the intention of th 
Government to vary Rule 25 of th 
Civil Service Rules which provided fo 
representation by the civil servant aga- 
inst the penalty proposed. The poin 
taken was that in future some irresponsi 
ble Government might do away wit 
Rule 25 ignoring the assurance given t 
Parliament. Well, then I told the repr: 
esentatives of the civil servants anc 
other representatives of the INTUC wh 
had: come to see me to give mea drafi 
which would make it quite clear that th 
repersentation against the penalty pro 
posed would not include any right t 
insist on further hearing and furthe 
evidence being given. They gave m 
that draft which | have accepted with < 
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sht modification. 

I, therefore, dispel any idea, if there 
iny, that there has been any deviat- 
1 from the ideals of democracy and 
servation of the vital rights not only 

civil servants but of the citizens. 
lope we shall never deviate from that 
urse because it is our great strength 
d it is through the processes of demo- 
acy that we are functioning, not thro- 
h the processes of fear or force (Lok 
bha Debates, 3rd Series, Vol. XVIII, 
63, 4th Session, P- 13152-54). 

20. The Fifteenth Amendment, 
fact, clarified the legal position under 
e existing law by requiring that oppor- 
nity must be given to the delinquent 
overnment servant not only at the 
st stage to be heard in respect of the 
arges but also at the second stage oken 
ter the disciplinary authotity had come 
ya tentative conclusion of guilt at the 
ynclusion of the inquiry and had deci- 
ed upon the punishment proposed to 
e inflicted. It was a necessary and 
nflicient sufeguard against arbitary 
nd excessive executive action written 
ito the Constitution. Unfortunately, 
ow the Forty-Second Amendment has 
chieved what the Fifteenth Amendment 
ould not. By the constitutional amend- 
nent, the Government be taken away 
he essential constitutional safeguard. 


21. It is a fundamental rule of law 
hat no decision must be taken which 
vill affect the rights of any person with- 
ut first giving him an opportuuity of 
Utting forward his case. Both the 
Privy Council as well as this Court have 
in a series of cases required strict adhe- 
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rence to the rules of natural justice 
where a public authority or body has to 
deal with rights. Unfortunately the first 
proviso tocl. (2) of Art. 311 has elimin- 
ated the rule audi alteram partem at the 
second stage i. e. observance of the rules 
of natural justice and the requirement 
of a reasonable opportunity of making 
representation on the proposed action. 
The question still remain as to the state 
when the delinquent Government ser- 
vant would get the opportunity of show- 
ing cause against the action taken 
against him. Where does he get an 
opportunity to exonerate himself from 
the charge unless he is allowed to show 
that the evidence adduced at the inquiry 
is not worthy of credence or considera- 
tion? Does he ever get aright to show 
that he has not been guilty of any 


‘misconduct so as to deserve any punish- 


ment, or that the charges proved 
against him are not of such a character 
as to merit the extreme penalty of 
dismissal or even of removal or reduc- 
tion in rank and that any of the lesser 
punishment ought to have been suffi- 
cient in his case? But we are bound 
by the majority decision in Tulsiram 
Patel’s case. 

22. After the constitutional change 
brought about it seems that the only 
stage at which now a civil servant can 


exercise this valuable right is by enfor- 
cing his remedy by way of a departmen- 


tal appeal or revision, or by way of 


judicial review. In Tulsiram Patel’s case 
(AIR 1985 SC 1416), the majority decis- 


ion has pointed out that even after 
tci:e Forty-Second Amendment, the 
inquiry required by cl. (2) of Art. 311 


2 9H 


Report No. 28 p. 12 


would be the same except that it would 
not be necessary to give toa civil ser- 
vant an Opportunity to make represent- 
ation with respect to the penalty pro- 
posed to be imposed on him. In 
such a case, a civil servant who has 
been dismissed, removed or reduced 
in rank by applying to his case one of 
the clauses of the second proviso to 
Art 311 (2) or the analogous Service 
Rule has two remedies available to 
him. These remedies are : (i) the 
appropriate departmental appeal pro- 
vided for in the relevant Service Rules, 
and (ii) if still dissatisfied, invoking 
the Court’s power of judicial review. 
In Satyavir Singh v. Union of India 
(1985) 4 SCC 252: (AIR 1986 SC 555) 
there is an attempt made to analyse 
the rationes decidendi of the majority 
decision in Tulsiram Patel’s Case and 
the nature of the remedies left to the 
civil servant at Pp 276-281 (of SCC) 
of the report. If that beso, in acase 
governed by one of the clauses of the 
second proviso to Art. 311 (2) or an 
analogous Service Rule, there is still 
all the more reason that in case not 
governed by the second proviso, a civil 
servant subjected to disciplinary punish- 
ment of dismissal, removal or reduction 
in rank under cl. (2) of Art. 311 would 
have these remedies left to him. Virtu- 
ally this is tantamount to a post-decisio- 
nal hearing. 


23. There has been considerable 
fluctuation of judicial opinion in Eng- 
land as to whether a right of appeal 
is really a substitue for the insistence 
upon the requirement of a fair hearing 
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or the observance of natural just 
which implies ‘the duty to act judicial] 
Natural justice does not require t 
there should be a right of appeal fr 
any decision. This is an inevita 
corollary of the fact that there is 
right of appeal against a_ statuto 
authority unless the statute so provid 
Professor HWR Wade in his Admini 
trative Law, Sth edn., at P. 4870 
serves : 

‘“‘Whether a hearing given on app 
is an acceptable substitute for a heari 
not given, or not properly given, befo 
the initial decision is in some cases 
arguable question. In principle the 
ought to be an observance on natur 
justice equally at both stages ........ 
natural justice is violated at the fir: 
stage, the right of appeal is not so muc 
a true right of appeal asa correcte 
initial hearing : instead of fair tric 
followed by appeal, the procedure | 
reduced to unfair trial followed b 
fair trial.” 

After referring to Megarry, J. 
dictum in a trade union expulsion cas 
holding that, as a general rule, a failur 
of natural justice in the trial body can 
not be cured by a sufficiency of natura 
justice in the appellate body, the learne 
author observes : 

‘Nevertheless it is always possibl 
that some statutory scheme may impl 
that the ‘appeal’ is to be the only heat 
ing necessary.’ 

24. Professor de Smith at Pf 
242-43 refers to the recent greate 
readiness of the Court to find a brea¢ 
of natural justice ‘cured’ by a subse 
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t hearing before an appellate trib- 
In Swadeshi Cotton Mills v. 
yn Of India, (1981) 2 SCR 533 


ugh the Majority held that the 
ession ‘‘that immediate action is 


ssary” in S. 18 AA (1) (a) of the 
stries (Development and Regulat- 
Act, 1951, does not exclude ab- 
ely, by necessary implication, the 
ication of audi alteram  partem 
Chinnappa Reddy, J. dissented 


the view and expressed. that the . 


ession ‘immediate action’ may in 


lin situations mean exclusion of 
ippliceation of the rules of' natural 


ce and a post decisional hearing 
ided by the statute itself may bea 
cient substitute. It is not necessary 
Jur purposes to go into the vexed 
tion whether a post decisional hear- 
isa substitute of the denial of a 
tof hearing at the initial stage or 


observance of the rules of natural | 


ce since the majority in Tulsiram 
Vs case (AIR 1985 SC 1416) un- 
vocally lays down that only stage 
which a Government servant gets 
easonabie opportunity of showing 
e against the action proposed to 
taken in regard to him’ i.e. an 
ortunity to exonerate himself from 
charge by showing that the evid- 
‘adduced at the inquiry is not 
thy of credence or consideration 


hat the charges proved against him 
not of such a character as to 


it the extreme penalty of dismis- 
or removal or reduction in rank 


that any of the lesser punishments 
ht to have been sufficient in his 


2, is at the stage of hearing of a 
attmental appeal. Such being the 
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legal position, it is of utmost impor- 
tance after the Forty-Second Amend- 
ment as interpreted by the majority 
in Tulisram Patel’s case that the Ap- 
pellate Authority must not only give 
hearing to the Government servant con- 


cerned but also pass a reasoned orver de- 
aling with the contentions raised by him 


in the appeal. We wish the emphasize 
that reasoned decisions by tribunals, 
such as the Railway Board inthe pre- 


“sent case, will promote public confi- 
dence in the administrative 


process. 
An objective consideration is possible 


‘only if the delinquent servant is heard 


and given a chance to satisfy the Auth- 
ority regarding the final orders that 
may be passed on his appeal. Consi- 
derations of fair-play and justice also 
require that such a personal hearing - 
should be given. 

25. In the result. the appeal must 
succeed and is allowed. The judgment 
and order of a learned single Judge 
of the Delhi High Court dated Aug. 
16, 1983 and that of the Division 
Bench dismissing the Letters Patent Ap- 
peal filed by the appellant in limine 


by its order dated Feb. 15, 1984 are 
both set aside, so also the impugned 


order of the Railway Board dated 
March 11, 1972. We direct the Rail- 


wag Board to hear and dispose of the 
appeal after affording a personal hear- 


ing to the appellant on merits bya 
reasoned order in contormity with the 
requirements of R 22 (2) of the Rail- 
way Servants (Discipline & Appeal) 
Rules, 1968, as expeditiously as possi- 


ble, and in any event, not, later than 
four months from today. 
Appeal allowed 


—_—_ _— 
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OBSERVANCE 


Constitution of India, Arts. 309 Proviso, 311—Punjab Government National 
ergency (Concessions) Rules (1965) &r 4 (ti) 2—Seniority—'etermination of — 
army personnel—Military service rendered by him during period of emergency 
y could be taken into account and not entire military service —Military service 
dered subsequent to lifting of emergency could not be taken into account for 
koning seniority in civil post. (Paral) | 


OBSERVED BY 
O. Chinnappa Reddy and V. Balakrishna Eradi 
Hon’ble Judges Supreme Court of India. 
IN 
Review Petitions Nos. 107, 107-A & 107-B of 1986 decided ‘on 10-4-1986 


tween Ex-Capt. A.S. Parmar and others, Appellants v. State of Haryana and 


ners, Respondents. 
TEXT 


O. Chinnappa Reddy, J. :—These 
titions have been filed by the State 
Haryana to review an order made 
/ us in CMP Nos. 
d 24308 of 1985 in Civil Appeals 
9s. 3095-96 of 1980 and Writ Peti- 
yn No.8328 of 1981. Ex-Captain 
S. Parmar & others were the appe- 
ints in Civil Appeals Nos. 3095-96 
1980 and Hawa Singh Dhillon was 
€ petitioner in Writ Petition No. 
28 of 1981. These civil appeals and 
it petitions along with some other 
vil appeals and writ petitions were 
sposed of by a judgment pronounced 
y us on April 26, 1984 : (reported 
(1984 Lab IC 1015). The grievance 
’the appellants and the petitioners 
erein was that by an amendment of 
i¢ Punjab Natioual Emergency (Con- 
ssions) Rules, 1965 made in 1976, 


37521 of 1984. 


certain benefits which had been given 
to persons,who had volunteered for 
military service during the external 
emergency had been illegaally taken 
away. This court granted the follow- 
ing relief : 

“The impugned Rule 4 (ii) of the 
Punjab Government National Emer- 
gencncy (Concessions) Rules, 1965, as 
amended by the Haryana Government 
Gazette Notification No. GSR-77/Con- 
st/Art. 309/Amend/(1)/76 dated March . 
22, 1976 and the Notification No. 
GSR-182/Const/Art. 309/Amend/(2)/ 
76 dated August 9, 1976 amending the 
definition of the expression ‘military 


service’ in Rule 2, are declared to be 
ultra vires the Constitution in so far 


as they affect prejudicially persons 
who had acquired rights as_ stated 
above. A writ in the nature of man- 
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damus issued directing respondents 
| and 2 to prepare the seniority list 
afresh in the light of the decision of 
this Court taking into consideration the 
military service rendered by the petiti- 
oners as well as the appellants.” 
Alleging that the State of Haryana 
was notimplementing the judgment 
of the court, the appellants in Civil 
Appeals Nos. 3095-96 of 1980 and the 
petitioners in writ petition No 8328 
of 1981 filed petitions praying that 
the court may proceed against the 


State of Haryana for contempt of 
court. On July 29, 1985, an order was 


made by this court directing the re- 
spondents to give credit of the entire 
military service, of the petitioners in 
reckoning their seniority and to give 
them all benefits accruing thereon. The 
order was directed to be carried out 
within three months from that day. 
The State of Haryana has filed the pre- 
sent applications for reviewing our or- 
der. Itis pointed out that under the 


rules,both prior to and after the 1976 
amendment, the service for which 


credit could be given to ex-army per- 
sonnel was the service during the period 
of emergency only and not any 
period of service subsequent to the lift- 
ing of the emergency on January 10, 
1968. The submission of the State of 
Haryana appears to be correct. Rule 
4(ii) of the Punjab National Emergency 
(Concession) Rules, 1965 before it was 
amended in 1976 said, ‘the period of 
military service mentioned in clause 
(i) shall be taken into consideration 
for the purpose of determining the 
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seniority of a person who has rendered 
military service.”” Military service was 
defined by Rule 2 as follows : 

“For the purposes of these rules, 
the expression ‘military service’ means 
enrolled or commissioned service in any 
of the three wings of the Indian Armed 
Forces (including service asa Warrant 
Officers) rendered by aperson during 
the period of operation of the proclama- 
tion of emergency made by the President 
under Article 352 of the Constitution 
of India on October 26, 1962 or such 
Other service as may hereafter be decla- 
red as military service for the purpose 
of these rules. Any period of military 
training followed by military service 
shall also be reckoned as military ser- 


vice.” 
The words emphasised by us clearly 


show that it is only the service rendered 
during the period of emergency that 
could be taken into account and not 
any other period. No doubt there is 
provision for other service also being 
declared as military service, but no 
order of the Government making any 
such declaration has been brought to 
our notice. Shri Shanti Bhushan, Jear- 
ned counsel for the respondents, argues 
that earlier the Government themselves 
had counted the entire military service 
as service for the purpose of reckoning 
seniority but it was Only after the 1976 
amendment that the Government went 
back upon the rule which they were 
hitherto following and refused to give 
credit to service rendered after the lift: | 
ing of the emergency. He invited our 
attention to the principal judgment 
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ed April 26. 1984 : (reported in 1984 
IC 1015) and urged that the judg- 
nt also proceeded onthe basis that 
vas the 1976 amendment that pur- 
‘ted to bring about a change. Though 

doubt, as urged by Shri Shanti 
ushan, the judgment appears to pro- 
das if the change was broughi about 
1976 even in regard to the length of 
itary service to be taken into acco- 
, that question was not actually 
ided. On the other hand in Randhir 


gh Dhull v. Bhambri (1981) 2 SCC 
3 referring to Rule 2, it was expressly 
ted by this court that conecssion in 
ard to seniority was admissible in 
pect of the military service rendered 
ring the operation of Emergency only 
d not for any military service after 
» termination of the Emergency. 
ri Shanti Bhushan invited our atten- 
nto a circular of the Government 
which it was said that the period of 
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apporved military service will count 
for increments, seniority and pension 
in the civil employment. But para 4 
of the very circular makes it clear that 
the concessions will apply in the case 
of all persons, who have joined or join 
military service during the Emergency 


‘and will be in respect of approved 


military service rendered during the 
emergency and for such period there- 
after as the Government may prescribe. 
Jt is therefore, clear that military ser- 
vice rendered subsequent to the lifting 
of emergency cannot be taken into 
account for the purpose of reckoning 
the seniority in the civil post. We, there- 
fore, review our order dated July 29, 
1985 and direct that credit will be for 
the military service rendered up to the 
date of the lifting of emergency only and 
not the entire military service.. 


Petition allowed. 


ORO on CERES ET 
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OBSERVATION 


(A) Constitution of India, Art. 


311-—-Seniority—Fixation of—Mamlatdars pro- 


ted to posts of Deputy Collectors in 1960-62—Some of the posts though initially 
ated as temporary post in the cadre continuing since then—They are entitled to 
e their seniority fixed vis-a-vis direct recruits on basis of continuous officiation. 
|. Civil Appin. No. 1407 of 1978, D/—19-3-1980 (Guj), Reversed. 


(B) Constitution of India, Art 226—Writ Petition—Principle of res judicata is 
licable even though S. 11, C. P. C. in terms does not apply (Civil P. C. (5 of 1908), 


11). 


(para 18) 


(C) Constitution of India, Art 141—Decision of Supreme Court—Division 
ch of High Court cannot sit in appeal over it—High Court should take the words 
the judgment in the sense in which they were used and apply to the facts before it 


(Para 19) 


OBSERVED BY 


R. S. Pathak, A. P. Sen and 
D. P. Madon 
Hon’ble Judges, Supreme Court of India 


- Civil Appeals Nos. 2359 and 1816 of 1980 decided on 6-4-1986 between G. K. 
udani, and others, Appellant v. $8.D. Sharma and others, Respondents. 


TEXT 


Madon, J.:.— On January 26, 1950, 
hen the Constitution of India came 
ito force, under Art. 1 read with the 
irst Schedule to the Constitution, In- 
ia became a Union of States consisting 
f nine Part A States, nine Part B States 
ndten Part C States, Under Art. 3, 


arliament has the power by law to 
orm a new State by separation of terri- 
wry from any State or by uniting two 
rt more States or of States or by uniting 
ny territory to a part of any State; in- 
rease the area of any State; diminish 
he area of any State; alter the bounda- 


ries of any State; or alter the name of 
any State. By reason of repeated reoe- 
ganizations of State, the Union of In- 
dia tody consists of twenty-two States 
and nine Union territories and it is 
difficult to visualize when this process 
of fragmentation of India will end and 
the practice of sacrificing the sense of 
oneness in being an Indian on the altar 
of parochial and linguistic chauvinism 
will stop. These reorganizations have 
resulted in benefit to some, detriment to 
others and bewilderment to many. 
Each reorganization has brought in its 
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wake a host of problems mostly relating 
to these in services of the States, many 
of them stil] unsolved. 

2. Weare concerned in these Ap- 
peals only with the reorganization effe- 
cted by the Bombay Reorganization Act 
1960 (Act No. 11 of 1960), which divi- 
ded the State of Bombay into the State 
of Maharashtra and the State of Guja- 
rat. At the commencement of the Con- 
stitution, the territory of the State of 
Bombay comprised the territories which 
before the commencement of the Cons- 
titution were comprised in the Province 
of Bombay. Saurashtra was then a Part 
B State and Kutch a Part C State. Un- 
der the States Reorganization Act, 1956 
(Act No. 37 of 1956), certain territories 
of the State of Bombay were transferred 
to other states, parts of the territorites 
of other States were transferred to the 
State of Bombay and the territories of 
the State of Saurashtra and the Staff of 
Kutch were comprised in the new 
State of Bombay which emerged 
as a result of this reorganization. 
Part X of this Act consisting of 
sections 114 to 118 made provisions 
with respect to All-India Service 
and other services. Section 115 made 
provisions relating to other services. 
Under it, allotment of personnel of the 
State services serving in a reorganized 
State as existing on the date of the 
reorganization of States was to be made 
either toa successor State or to the 
original State in the manner provided 
therein. 

3. Each Act providing for reorga- 
nization of States contains similar pro- 
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visions. Thus, a transfer of territorie 
results in a transfer of service personne} 
Those who have been so transferre 
have found themselves higher or lowe 
in seniority in the same cadre than j 
their original State. The question ¢ 
corresponding post and ‘“‘the deeme 
date of apoointment” has been a knott 
one and much administrative ingenuit 
has been applied in unravelling the tan 
gle created by political expediency. Solu 
tion to this question have resulted i 
giving an advantage to some in promo 
tional matters while the hopes of pro 
motion of others have foundered bet 
ween the Scylla of p litical expendiency 
and the Charybdis of administrativ 
ingenuity. Subsequent reorganization: 
involving the same States have led tc 
these problems multiplying like Pelior 
piled on Ossa. The second reorganiza- 
tion of tlie State of Bombay by the Bom: 
bay Reorganization Act, 1960, has no! 
proved an exception to this rule and the 
problems raised by it have reached this 


Court but even the judgments of this 
Court have failed to provide a final 
solution as is illustrated by the present 
Appeals. | 

4. As we are concerned in these 
Appeals with services other than All 
India Services, we need refer only to 
those provisions of the Bombay Reorga- 
nazation Act which concern these ser- 
vices. Sub-sections (1) to (3) and (6) of 
section 81 of the said Act provide as 
follows : 

81. Provisions relating to other 
services'— 

(1) Every person.who, immediat: 
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before the appointed day, is serving 
connection with the affairs of the 
te of Bombay shall, as from that day, 
Visionally continue to serve in con- 
‘tion with the affairs of the State of 
tharashtra, unless he is required, by 
eral or special order of the Central 
Vvernment, to serve provisionally in 
nection with the affairs of the State 
Gujarat. 

(2) As soon as may be after the 
sointed day, the Central Government 
ull, by general or special order deter- 
nc the State to which every person 
yvisionally allotted to the State of 
tharashtra or Gujarat, shall be finally 
otted for service and the date with 
ct from which such allotment shall 
e effect or be deemed to have taken 
ect. 


(3) Every person who is finally 
otted under the provisions of sub- 
tion (2) to the State of Maharashtra 
Gujarat shall, if he is not already ser- 
g therein, be made avaiable for ser- 
gin that State from such date as 
y be agreed upon between the two 
ite Governments or, in default of 
+h agreement, as may be determined 
the Central Government. 


X x x Xx 


(6) Nothing in this section shall 
deemed to affect, after the appointed 
y, the operation of the provisions of 
apter V of Part XiV of the Constitu- 
N in relation to the determination 
the conditions of service of persons 
ving in connection with the affairs 
the State of Maharashtra or Gujarat: 

Provided that the conditions of 
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service applicable immediately before 
the appointed day to thecase of any 
erson provisionally or finally allotted 
to the State of Maharashtra or Gujarat 
under this section shall not be varied 
to his disadvantage except with the 
previous approval of the Central 
Government.”’ 


Section 82 of the said Act provides 
as follows : 


‘*82. Provisions as to continuance 
of officers in same post— 


Every person who, immediately 
before the appointed day, is holding or 
discharging tbe duties of any post or 
office in connection with the affairs 
of the State of Bombay in any area 
which on that day falls within the State 
of Maharashtra or Gujarat shll conti- 
nue to hold the same post or office in 
that State and shall be deemed. as from 
that day, to have been duly appointed 
to the post or office by the Government 
of, or other appropriate authority in, 
that State : 


Provided that nothing in this sec- 
tion shall be deemed to prevent a com- 
petent authority, after the appointed 
day, from passing, in relation to such 
person, any order affecting his continu- 
ance in such post or Office.’ 


Under Section 87, ali laws which 
were in force in the territories of the 
State of Bombay prior to the coming 
into force of the said Act continue to 
apply both in the State of Maharashtra 
and the State of Gujarat until other- 
wise provided by the competent Legis- 
lature or other competent authority 
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The term ‘law’ is defined in clause (d) 
of section 2 as follows: 


‘(d) ‘law’ includes any enactment, 
ordinance, regulation, order, bye-law, 
rule, scheme, notification or other ins- 
trument having immediately before the 
appointed day, the force of law in the 
whole or in any part of the State of 
Bombay.” 

Under clause (a) of section 2 the 
expression ‘appointed day” means ‘“‘the 
Ist day of May, 1960.” 


5. The dispute in these Appeals 
relates to the inter se seniority between 
direct recruits and promotes to the cadre 
of Deputy Collectors formerly designa- 
ted as ‘‘Bombay Civil Service Executive 
Branch: Deputy Collectors (Upper Divi- 
sion)’ and now designated as “Gujarat 
Civil Service Class II.” this cadre is 
recognised for recruitment to the Indian 
Administraive Service by the relevant 
Recruitment Rules, : 


6. The State of Bombay prior to 
its division into the State of Maharas- 
htra and the State of Gujarat, for pur- 
pose of revenue administration, was 
divided into divisions which were sepa- 
rate units for promotional prospects, 
incidence of transfer, ete., of Deputy 
Collectors. In the predecessor Province 
of Bomday, the source of recruitment 
to these posts used to be Mamlatdars 
who were transferred to these posts by 
promotion In 1939 a different recruit- 
ment policy was evolved and suitable 
candidates were directly recruited. The 
creation of two sources of appointment 
to the cadre of Deputy Collector requi- 


D. P. Madon 
Judge 
Supreme Court of Ind 


red a rule to determine the inter se ser 
ority between the promotees and tf 
direct recruits. Accordingly, the Gove 
ment of Bombay, Political & Servi 


Department, issued a Resolution date 
November 21,1941... Ehele 
Resolution p;ovided as follows : 


“Government is pleased to dire 
that the following principles should t 
Observed in determining the seniori 


of direct recruits and promoted office 
in the provincial services (except tl 


Bombay Servicss of Engineers, Class | 


(i) In the case of direct recruit 
appointed substantively on probatior 
the seniority should be determined wit 
reference to the date of their appoin 
ment on probation. 

(ii) In the case of officers promc 
ted to substantive vacancies, the senio: 
ity should be determined with referen 
to the date of their promotion tot 
substantive vacancies, provided the 
Las been no break in service priort 
their confirmation in those vacancies.” 

7. Thereafter, the promotee officers t 
ough their Association made a represen 
ation to the Government that since dir 
recruits were confirmed immediately 0 
the expiration of their probation aD 
promotees were not so confirmed, 1 
would adversely effect their prospects 
promotion. By its reply dated Janua 
11, 1949, the Government replied t 
the said Association as under: 

“Confirmation of direct recruitst 
the cadre Collectors : 


The officers appointed by directT 
cruitments and _ those appointed 
promotion are confirmed in vacan¢i 
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served for their respective classes. If, 
erefore, aclear vacancy in the cadre 
Deputy Collectors reserved for dir- 
t recruit occurs earlier, itis natural 
at such a recruit should be confirmed 
rlier. The seniority of sucha direct 
sruit vis-a-vis a promoted officer is 
yt, however, determined according to 
e principles laid down in Govern- 
ant Resolution, Political and Services 
spartment No. 4283/34 dated the 2\st 
svember 1941 ie. with reference to 
e date of first appointment on proba- 
yn in the case of direct recruits and 
continuous offication in the case of 
e promoted officers. The promo- 
ed officers, therefore, can have no 
jevance in this behalf” 


8. From 1950 until 1959. the 
heme of direct recruitment to the 
dre of Deputy Collectors was adand- 
ved but it was again revived in 1959 
ya Resolution dated July 30, 1959, 
sued by the Government of Bombay, 
evenue Department The said Reso- 
tion was as follows : 


“Government had for sometime 
ader consideration the question of re- 
iving the system of direct recruitment 
» the cadre of Deputy Collectors It 
as now been decided that in the inter- 
st of administration the revival of that 
ystem is quite necessary. Government 
;accordingly pleased to cancel the or- 
ers contained in Government Resolu- 
ion No. 9313/45, dated 6th February, 
950 and those in Government Resolu- 
ion No. 9313/45, dated the 24th July, 
951, inso far as they relate to the re- 
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cruitment of Bombay Civil Service Ex- 
ecutive Branch Deputy Collectors \Up- 
per Division) and to direct that, as far 
as practicable, 50 per cent of the sub- 
stantive vacancies occurring in the 
cadre with effect from Ist January, 1959 
should be filled in by nominiation of 
candidates to be selected in accordance 
with the rules appended herewith. 


2. The Political and Services 
Department should be requested to is- 
Sue necessary correction slips to the 
Bombay Civil Services. Classification 
and Recruitment Rules.” 


The rules appended to the said Re- 
solution dated July 30, 1959, were 
called the ‘“‘Recruitment Rules for the 
Posts of Deputy Collectors’. Rule 
1 is as follows: 

“Appointment to the posts of De- 
puty Collectors shall be made either 
by nomination or by promotion of suit- 


able Mamlatdars : 


Provided that the ratio of appoint- 
ment by nomination and by promotion 
shall as far as practicable be 50 : SO: ; 

Provided further that the vacan- 
cies reserved for appointment by pro- 
motion shall be filled by directly re- 
cruited Mamlatdars who have put in 
at least seven years service in the posts 
including the period sent on proba- 
tion 

Rule 2 provided for appointment by 
nomination. Such nomination was to 
be made on the result of a competitive 
examination to be held by the State 
Public Service Commission in accord- 
ance with the rules in respect thereof 
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appended as Annexure I to the Recrul- 
tment Rules. The said Rule 2 also pre- 
scribed the qualifications for candida- 
tes desiring to appear in the said exa- 
mination. Amongst the qualifications 
so prescribed was that the candidates 
should ‘‘possess adequate knowledge of 
Marathi or Gujarati’. Rules 3 and 4 
of the Recruitment Rules were as 
follows : 


‘3, Candidates appo nted by nomin- 
ation shall be on probation for a period 
of two years, the probation being regula- 
ted according to the rules appended 
hereto as Annexure II. 


4, After appointment as Deputy 
Collector, whether by nomination or by 
promotion, the _ selected candidate 
will have to pass the prescribed exami- 
nations in Hindi and in a regional 
language according to the prescribed 
Ties 


9. Following upon the reorganiz- 
ation of the States, Revenue Divisions 
were abolished and by a Circular of the 
Government of Bombay dated February 
3, 1960, the legal fiction of “deemed 
dates on the commencement of service’’ 
for the purpose of inter se seniority of 
personnel drawn from different pre-reo- 
rganization States and from the Divis- 
ions was abolished The Circular app- 
lied to all the services and consequently 
the cadre of Deputy Collectors stood 
converted into a State-wide cadre. On 
the State of Gujarat coming into exist- 
ence a similar notification was issued by 
the Government of Gujarat on May 1 
1960. Thereafter, the Government of 
Gujarat issued another circular dated 
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May 27, 1960. The said circular is as 
follows : 


“Doubts have arisen as respects the 
directions given under Government Cir- 
cular No. GSF-1060 dated the Ist May, 
1960.........To remove any doubt in that 
behalf, therefore, Government is pleas- 
ed to direct that the following Explan- 
ation shall be and shall be deemed alw- 
ays to have been added to the said cire- 
ular namely— 


Explanation.— Nothing herein shall 
apply to appointments of officers, autho- 
rities or persons or to the constitution of 
tribunals or other bodies which may be 
made by Government on or after the Ist 
May, 1960 and the conditions of service 
of the officers, authorities or persons 
appointed or the members of the Tribu- 
nals or bodies so constituted.” : 


Until then the select list of Maml- 
atdars fit to be appointed as Deputy 
Collector used to be prepared on the 
basis of divisional seniority in their res- 
pective Divisions. In Ramchandra Shan- 
kar Deodhar v_ State of Maharashtra, 
(1974) 2 SCR 216: (AIR 1974 SC 259) 
the second proviso to Rule of the recr- 
uitment Rules was held by this Court 
to be void as being violative of Art. 16 
of the Constitution In that case this 
Court further held that the procedure 
for promotion based on divisional seni- 
ority was also violative of Art. 16 and 
that the State should read just seniority 
according to State-wide seniority. 


10. During the period 1960 to 1962 
no direct recruits were appointed to the 
post of Deputy Collectors, but sixty-one 
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imlatdars were promoted to that 
3t. The reason why no direct recruit- 
nts were made during this period was 
ton October 31, 1961, the Govern- 
nt sent requisition for twelve posts 
Deputy Collectors to the Gujarat 
blic Service Commission but the Co- 
nission raised certain queries 
th regard to the qualification pres- 
bed by clause (c) of Rule 2 of the 
cruitment Rules that the candidate 


puld possess an ‘ ‘adequate knowledge 
Marathi or Gujarati’. The reason 


- this query was that on the reorgani- 
ion of the State of Bombay, the State 
Gujarat which came into being con- 
ted of those areas of the State of 
mbay which were predominantly 
ujarati-speaking areas while the State 
Maharashtra consisted of the territo- 
is of the State of Bombay of which 
> predominant language was Marathi 
d the City of Bombay of which Mar- 
hi was not the predominant language. 
snsiderable correspondence took place 
tween the Commission and the Gove- 
ment. Ultimately, a competitive 
amination for the posts of Deputy 
ollectors was held in July 1962. The 
sults of this examination were declar- 
jin January 1963 and the Commission 
nt its recommendations in February 
963. The Government thereupon issued 
tders for appointment of the candidat- 
sso selected by the Public Service 
‘ommission in May 1963 Thus, in 
963 and later the direct recruits came 
9 be appointed. The Government of 
Jujarat issued on December 12, 1971, a 
eniority list as on January 1, 1971. The 
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list of the promotees was prepared on 
the basis of their continuous length of 
service and the list of the direct recruits 
was prepred on the basis of the dates of 
their respective appointments A com- 
bined seniority list showing seniority 
inter se between the promotees and the 
direct recruits was also prepared. It 
may by mentioned that ever since 1941 
in the Province of Bombay and there- 
after in the State of Bombay and subse- 
quently in the State of Gujarat the pri- 


nciple of continuons officiation had 
been admittedly followed. The direct 


recruits filed a writ petition in the Guj- 
arat High Court being Special Civil 
Application No. 1401 of 1973 challeng- 
ing the said seniority list. The parties, 
apart from the State of Gujarat, namely 
the promotees and the direct recruits, 
were arranged in a representative capa- 
city in the said writ petition. The gri- 
evance of the direct recruits was that. the 
promotees who were promoted during 
the period 1960 to 1963 were given seni- 


ority over those directly recruited in 
1963 and later. It was their contention 


that as the appointments to the cadre 
of Deputy Collectors were made on the 
basis of a quota allocation, a system of 
rotation should also apply A _ learned 
single Judge of the Gujarat High Court 
by his judgment dated November 30, 
1973, dismissed the said writ petition 
holding that Rule | of the Recruitment 
Rules required implentation of the 
quota as fer as it was practicable and, 
therefore, the promotions of Mamlatd- 
are made between 1961 and 1963 were 
regular. The direct recruits thereupon 
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filed a Latters Patent Appeal being 
Letters Patent Appeal No 113 of 1974. 
In the said Letters Patent Appeal the 
direct recruits contended that the pro- 
motees had not been appointed in sub- 
stantive vacancies, but were appointed 
in such vacancies only on the date on 
which they were confirmed. By its jud- 
ement dated November 12, 1975, the 
Division Bench of the Gujarat High 
Court held that the Government ought 
to have followed the roster method. 
The promotees thereupon approached 
this Court in appeal. During the pen- 
dency of the appeal, on January 1, 1976, 
the Government prepared a seniority 
list on the basis of the judgment of the 
Divison Bench. By its judgment deliv- 
ered on November 1, 1976, and reported 
as NK. Chauhan v. State of Gujarat, 
(1977) 1 SCR 1037 : this Court partly 
allowed the said appeal filed by the 
promotees. 

11. In Chauhan’s case the Court 
accepted the explanation given by the 
State of Gujarat for its inability to hold 
the examination. The Court summari- 
zed the conclusions it had reached as 
follows (at page 1053) ‘of SCR) : 

“1, The promotions of mamlatdars 
made by Government between 1960 and 
1962 are saved by the as far as practic- 
able’ ‘‘proviso and therefore valid. Here 
it falls to be noticed that in 1966 regu- 
lar rules have been framed for promo- 
tees and direct recruits flowing into the 
pool of Deputy Collectors on the same 
quota basis but with a basic difference. 
The saving provision ‘as far as practica- 
ble’ has been deleted in the 1966 rules. 
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The consequence bears upon seniority 
even if the year is treated as the unit for 
quota adjustment 

2. If any promotions have been 
made in excess of the quota set apart for 
the mamlatdars after rules in 1966 were 
made, the direct recruits have a legiti- 


mate right to claim that the appointees 
in excess of the allocable ratio from 


among mamlatdars will have to be push- 
ed down to later years when their pro- 


motions can be regularised by being 
absorbed in their lawful quota for those 


years. To simplify, by illustration, if 
10 deputy collectors’ substantive vacan- 
cles exist in 1967 but 8 promotees were 
appointed and two direct recruits alone 
were secured, there is a clear transgress- 
ion of the 50: 50 rule. The redundancy 
of 3 hands from among promotee cannot 
claim to be regularly appointed ona 
a p-rmanent basis. For the time being 
they occupy the posts the only official 
grade that can be extended to them is 


to absorb them in the subsequent 
vacancies allocable to promotees. This 


will have to be worked out down the 
line wherever there has been excessive 
representation of promotees in the an- 
nual intake........ ; 

3. The quota rule does not, inevi-: 
tably invoke the application of the rota : 
rule. The impact of this position is) 
that if sufficient number of direct recru-- 
its have not been forthcoming in the! 
years since 1960 to fill in the ratio due | 
to them and those deficient vacancits’ 
have been fiiled up by promotees, later 
direct recruits cannot claim deemed’ | 
dates of appointment for seniority if’ 
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vice with effect from the time, accor- 
ito the rota or turn, the direct 
ruits’ vacancy arose. Seniority will 
pend on the length of continuous 
iciating Service and cannot be upset 
Jater arrivals from the open market 
ye to the extent to which any excess 
omotees may have to be pushed down 

indicated earlier.” 
(Emphasis supplied.) 


After discussing the case law, the 
yurt then summed up the further con- 
sions it had reached and gave the 
juisite directions for reframing the 
fer se seniority list. These conclus- 
ns and directions areas follows (at 
ges 1057-58) (of SCR): 

‘(ay The quota system does not 
cessitate the adoption of the rotatio- 
lrule in practical application Many 
ys of working out ‘quota’ prescrip- 
yi can be devised on which rota is 
rtainly one. 

(b) While laying down a quota 
men filling up vacancies in a cadre 
dm more than one source, it is open 
Government, subject to tests under 
ft. 16, to choose ‘a year’ or other 
riod of the vacancy by vacancy basis 
| work out the quota a~ ong the sour- 
Ss. But once the Court is satisfied, 
amining for constitutionality the met- 
od proposed, that there is no invalid- 
y, administrative technology may have 
ee play in choosing one or other of 
l¢ familiar processes of implementing 
l¢ quota rule. We, as Judges, cannot 
tike down the particular scheme be- 
suse itis unpalatable to forensic taste. 
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(c) Seniority normally is measured 
by length or continuous, officiating ser- 
vice—the actual is easily accepted as 
the legal. This does not preclude a diffe- 
rent prescription, constitutionality tests 
being satisfied. 


(d) A periodisation is needed in 
the case to settle rightly the relative 
claims of promotees and direct recruits. 
1960-62 forms period A and 1962 on- 
wards forms period B Promotees regu- 
larly appointed during period A in 
excess of their quota, for want of direct 
recruits (reasonably sought but not se- 
cured and because tarryiny longer 
would injure the administration) can 
claim their whole length of service for 
seniority even against direct recruits 
who may turn up in succeeding periods. 


(e) Promotees who have been fitted 
into vacancies beyond their quota dur- 
ing the period B—the year being regar- 
ded as the unit—must suffer survival 
as invalid appointees acquiring new life 
when vacancies in their quota fall to 
be filled up. To that extent they will 
step down, rather be pushed down as 
against direct recruits who were later 
but regularly appointed within their 
quota.” 

(Emphasis supplied). 

12. Thereafter, on January 19, 
1978, the Government of Gujarat pre- 
pared a seniority list pursuant to the 


directions given by this Court in 
Chauhan’s Case There upon, 
in March 1978 the direct recruits 


filed a wiit petition in the Gujarat High 
Court being Special Civil Application 
No. 1407 of 1978 challenging the said 
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seniority list dated January 19, 1978. 
This writ petition was also filed ina 
representative capacity and the parties 
thereto are the same as in the earlier 
writ petition, namely, Special Civil 
Application No. 1401 of 1972, save 
that as N.K. Chauhan had retired, G.K. 
Dudani has been joined as a_ party 
in his place. The main contention 
of the directs recruits in the said 
Special Civil Application No. 1407 
of 1978 was that there were only thirty 
substantive vacancies in the permanent 
strength of the Deputy Collectors’ cadre 
and the balance of thirty-one vacancies 
was in the temporary posts created by 
the State Government or ex-cadre posts 
and consequently the thirty-one promo- 
tees could not be deemed to be “regular- 
ly appointed” as required by direction 
‘V’ given in Chauhan’s Case. 


13. In October 1978 the promotees 
also filed a writ petition in the Gujarat 
High Court, being Special Civil Applic- 
ation No. 2199 of 1978, challenging 
the said seniority list of January 19, 
1978, raising two contentions. ‘The- 
first contention was that quota was not 
distributed on the basis of actual or 
utilized vacancies but only the filled-up 
vacancies of the officers who had contin- 


ued to officiate till retirement or death. 


The second contention was the appoint- 
ment of junior time-scale I. A. S. offic- 
‘ers in the cadre of Deputy Collectors 
was irregular because the relevant rule 
prescribed only two sources of recruit- 
ment, namely, promotion from lower 
rank and direct recruitment. We may 


mention that the second contention 
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raised by the promotees was given up; 
it transpired at the hearing of the saj 
writ petition that the junior time-seal 
I. A.S_ officers were appointed to th 
posts of Assistant Collector and not: 
the posts of Deputy Collector, and eve 
a Deputy Collector after he was nomin 
ated to the |. A. S. was appointed as 
Assistant Collector. 

14. Both the said writ petition 
were heard together by a_ Divisio 
Bench of the Gujarat High Cour 
Accepting the above contention of th 
direct recruits, the Division Bench « 
that High Court observed that the | 
ers rromoted during period A to the pos 
of Deputy Collectors fell in four categ 
ories, namely, . 


(i) Promotees appointed to subst: 
antive vacancies in the cadre of Deputy 
Collectors. a 


(ii) Promotees appointed to hold 
ex-cadre posts. 


(iii) Promotees appointed to te 
porary posts, cadre posts ex-cadre po 


(iv) Promotees who were first pl 1C- 
ed on conditional select list during 


ional select list after their performa ce 
was found satisfactory. a 

15 So far as the first category Is 
concerned, it was conceded by the diree 
recruits at the hearing of the said wi 
petitions and, in our opinion, rightly $0 
that promotees falling under that cate- 
gory in excess of their quota would be 
senior to subsequently appointed direet 
recruits in accordance with their length 
of continuous officiating service. So 
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‘as the last category is concerned, - 


> Division Bench rejected the content- 
1of the direct recruits and observed 
at Mamiatdars were placed on a con- 
ional select list and were appointed 
hold the posts of Deputy Collector 
d if their performance was found sat- 
actory during the trial period, they 
yuld be confirmed in those posts and 
at such confirmation had nothing to 
with the length of continuous offici- 
ing service of such Mamlatdars. The 
vision Bench held, and in our opin- 
n, rightly, that it was the placement 
the Mamlatdars on the select list 
tich was material This finding of 
e Division Bench is not challenged in 
e Appeal before us filed by the direct 
cruits. 

16. The only dispute before us, 
erefore, revolves round the second 
d the third categories. According to 
e Division Bench, the question which 
i for consideration with respect to these 
tegories was whether the expression 
sromotees regularly appointed’’ used 
‘the said direction (d) in Chauhan’s 
eant a regular appointment in the 
gular course to a cadre post as contra- 
Stinguished from ad hoc appointment 
> appointment to an ex-cadre post. 


ecording Lo the Division 
ench, the expression “promotees 
sgularly appointed during  per- 


id A in excess of their quota’? had a 
irect reference to promotees regularly 
ppointed in substantive vacancies 
hich occurred in the cadre of Deputy 
ollector between 1960 and 1962. Ac- 
ording to the Division Bench, the con- 
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cept of regular appointment which was 
laid down in Chauhan’s Case was indi- 
ssolubly wedded to the said Govern- 
ment Resolution of 1959 read with the 
said Government Resolution of 194] 
aud, therefore, to read the said direc- 
tion independently of the said two Re- 
solutions was to decree an_ artificial 
and unnatural divorce between them. 
The Division Bench held, ‘Therefore, 
regularity of appointment is not any 
regularity which our forensic tests may 
warrant but it is the regularity in terms 
of those RESOLUTIONS.” The High 
Court further held that reading the 
principle laid down in the direction 
(d) in the light of the said Government 
Resolution of 1959, promotees appoin- 
ted in substantive vacancies which occ- 
urred in the cadre of Deputy Collect- 
ors during period A in excess of their 
quota could alone gain seniority over 
the direct recruits in terms of the prin- 
ciple of the length of continuous offici- 
ating service and that those who were 
promoted to the posts of Deputy Collec- 
tors for being appointed to ex-cadre 
posts could not be said to be regularly 
appointed because their appointments 
were not in substantive vacancies in 
terms of the said Government Resolu- 
tion and that the seniority of those 
who were so promoted had to be 
determined from the date on which 
they were appointed to fill the substan- 
tive vacancies in the cadre of Deputy 
Collectors. The High Court then pro- 
ceeded to consider the case of those 
who were promoted to the _ posts of 
Deputy Collectors for being appointed 
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to hold temporary posts. According to 
the Division Bench, they could not be 
said to have been “regularly appoint- 
ed” within the meaning of the decision 
in Chauhan’s Case. The Division 
Bench observed : 

“A temporary post and a substan- 
tive vacancy go ill together. There can 
be a substantive post anda temporary 
vacancy but it is difficult for us to 
think that there can be a substantive 
vacancy in a temporary post. The very 
fact that the post is temporary militates 
against there being a substantive vaca- 
ncy in that post. Weare, therefore, of 
the opinion that the Mamlatdars who 
were, during period A, promoted to 
the posts of Deputy Collectors and ap- 
pointed to hold temporary posts could 
not claim seniority in terms of the len- 
gth of their continuous officiating ser- 
vice from the date or dates of such pro- 
motions. They can claim seniority in 
the cadre of Deputy Collectors only 
from the date or dates from which 
they were appointed to the posts ofa 
Deputy Collector in substantive vacan- 
cies in the cadre of Deputy Collectors.” 

17. In our opinion, it was not 
open to the direct recruits to contend 
in their Special Civil Application No. 
1407 of 1978 that promotees appointed 
to hold ex-cadre posts and temporary 
posts, whether cadre posts or ex-cadre 


posts, were not regularly appointed 
during period A and the High Court 


after perusing Chauhan’s Case (AIR 
1977 SC 251) was in error in permitting 
them to raise this contention. This 
contention had been raised by the dir- 
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ect recruits in their earlier writ petj 
tion namely, Special Civil Applicatio; 
No. 1401 of 1972. The learned Singk 


_ Judge had rejected this contention ane 


had held that the appointments of the 
promotees between 1961 and 1963 wer 
regular. Though this point was taker 
in the Memorandum of Appeal in the 
Letters Patent appeal filed by the direct 
recruits, the Division Bench which 
heard this appeal did not disturb this 
finding nor was this finding upset in 
Chauhan’s case. On the contrary, in 
Chauhan’s Case this Court observed 
(of 1977 (1) SCR) : 

“In the instant case it is common 
ground that the appointments are not 
on a purely ad hoc basis but have 
been regularly made in accordance 
with the rules to fill substantive 
vacancies except that the pro- 
motees have exceeded their quota, 
direct recruits being unavailable.” 7 

18. In view of this categorical 
finding in Chauhan’s Case, it was not 
open to the direct recruits to reagitate 
this point. Although by reason of the 
Explanation which was inserted in Sect- 
ion 141 of the Code of Civil Procedure, 
1908, by the Code of Civil Procedure 
(Amendment) Act, 1976, Section 11 of | 
the Code dose not in terms apply to any 
proceeding under Article 226 of the 


Constitution, the principle of res judie 
ata does apply to all writ petitions 


under Article 226. This point was, 
therefore, barred by the principle of res 
judicata and should never have been all. 
owed by the High Court to be reagit 
ated. 
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19. Even apart from the question 
es judicata, the Division Bench was 
right in its approach to Chauhan’s 
e. The interpretation placed by the 
ision Bench upon the words ‘‘prom- 
ss regularly appointed” in direction 

in Chauhan’s Case was wholly 
meous Under the guise of inter- 
ing the judgment in that case, the 
ision Bench of the High Court virt- 
ly sat in appeal over the judgment of 
Court and modified it. The High 
it ought to have taken the words in 
_ judgment in the sense in which they 
eused and ought to have applied 
nto the facts before instead of try- 
to put words in the mouth of this 
wt. The Division Bench ignored 
fact that this Court had categorical- 
eld that in the case before it the 
ointments had been regularly made 


iccordanice with the rules to fill subst- 


ive vacancies. According to the 
sion Bench, direction (d) in Chau- 
’s Case meant that these appoint- 
nts should be regularly made only to 

vacancies in the permanent posts 
the cadre and did not apply to prom- 
es appointed to hold ex-cadre posts. 
e record shows that during period A 
re were thirty vacancies in perman- 
‘posts and thirty-one vacancies in 
aporary additional posts. These 
tty-one posts were created initially 
‘aperiod of one year but renewed 
m year to year from 1960 onwards 
d have been in existence continuously 
ce them. These temporary addition- 
posts were, therefore, not fortuitous 
sts created for the purpose of special 
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tasks but formed an integral part of 
the regular cadre, and appointments to 
those posts were made from the approv- 
ed select list of Mamlatdars prepared in 
consultation with the Gujarat Public serv- 
ice Commission The mode of appoint- 
ment to these posts was to appoint first a 
particular officer to the cadre post of 
Deputy Collector and to continue him 
as Deputy Collector or deput him to 
other Departments in equivalent posts. 
Rule 9 (8) of the Bombay Civil Service 
Rules, 1959, defines ‘‘cadre” as meaning 
the strength of a part of service sancti- 
oned asa separate unit”. The service 
of Deputy Collectors is admittedly a 
separate unit under the Revenue Depart- 
ment. A cadre consists of permanent 
posts and temporary posts added to the 
cadre from time to time according to 
the exigencies of the service. The diffe- 
rence between permanent and tempor- 
ary posts is brought out by the definiti- 
on of these expressions givenin Rule 
9. Under Rule 9 (43), a permanent post 
is a post carrying a definite rate of pay 
sanctioned without limit of time and. 
under Rule 9 (56) a temporary post isa 
post carrying a definite rate of pay sanc- _ 
tioned for a limited time. Rule 71 sets 
out the manner of fixation of pay of the 
officer appointed to a temporary post. 
The note below Rule 8 is illuminative 
and is as follows : 

“Substantive appointments to tem- 
porary posts should be made in a _limit- 
ed number of cases only, as for exam- 
ple, when posts are, to all intents and 
purposes, quasi permanent or when they 
have been sanctioned for a period of 
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not less than,or there is reason to be- 
lieve that they will not terminate with- 
in, a period of three years. In all other 
cases, appointments in temporary posts 
should be made in an officiating capaci- 
ty only’’. 

Instruction No 3 to Rule 71 is also 
illuminative, it provides as follows : 

“Temporary posts may be divided 
into the categories (i) posts created to 
perform the ordinary work for which 
permanent posts already exist in a cadre 
the only distinction being that the new 
posts are temporary, and not permanent 
and (ii) isolated post created for the 
performance of special tasks unconn- 
ected with the ordinary work which a 
service is called upon to perform. An 
example of the latter type of post is on 
a commission of enquiry. A _ distincti- 
on by strict verbal definition is difficult, 
but in practice there should be little 
difficulty in applying the distinction in 
individual cases. The former class of 
post should be considered as a tempor- 
ary addition to the cadre ofa _ service 
whoever may be the individual appoint- 
ed to the post. The latter class of tem- 
porary posts should be considered as 
unclassified and isolated Ex-cadre posts. 
Temporary posts which by this criterion 
should be considered as temporary 
addition to the cadre of a service should 
be created in the time-scale of the ser- 
vice ordinarily without extra remuner- 
ation. Incumbents of these posts will, 
therefore, draw their ordinary time-scale 
pay.” 

This is precisely what has been done 
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in the case of officers whom the Diyj 
on Bench has categorized as promote 
appointed to hold ex-cadre posts , 
promotees appointed to a tempora 
post, whether an ex-cadre post or 
cadre post. Even officers holding pe 
manent posts are often deputed to ho 
an ex-cadre posts. It was, therefo; 
immaterial whether promotees after b 
ing appointed Deputy Collectors we 
deputed to hold an ex-cadre post or ne 
The position that a temporary post ca 
be held in a substantive capacity is no 
firmly established by decisions of th 
Court in Baleshwar Dass v. State ¢ 
3 Px vere SCR 44 
and O.P. Singla v. Union of Indi 
(1984) 4 $CC 450 Accordin 
to these decisions, ll persor 
holding substantive posts or temf 
Orary posts in substantive capacity ai 
members of the service. In Singha 
case this Court further pointed — 
“A person can be said a_ post, pe 
manent or temporary, in a substanti 
capacity only if his appointment to a 1é 
post is not fortuitous or ad hoc.” Thi 
judgmeni —siin Chauhan’s é "4s 
is clear on the point that ‘th 
appointment of none of the promotee 
in question was a fortuitous or ama 
hoc appointment. Further, copies ¢ 
the relevant Gazette notfications hav 
been produced in these Appeals whic: 
clearly bear out not only this fact bi 
also show that the appointments ¢ 
these promotees were regularly m ade. | 
: 
20. The judgment of ivi 
Bench, in so far as it held that “p ) 
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tees appointed to ex-cadre posts” and 
promotees appoined to temporary 
osts, cadre posts or ex-cadre posts” 
ere not regularly appointed during 
eriod A and, therefore, were not cove- 
sd by direction (d) in Chouhan’s case, 
as clearly wrong and is hereby revers- 
a 

21. Civil Appeal No. 2359 of 1980 
; filed by the promotees and is directed 
gainst the judgment and order of the 
Yivision Bench of the Gujarat High 
‘ourt making the rule issued by that 
ligh Court in Special Civil Application 
Jo. 1407 of 1978 filed by the direct re- 
ruits absolute and dismissing Special 
ivil Application No. 2199 of 1978 filed 
y the promotees. So far as that part 
f the said Appeal which is directed 
gainst dismissal of Special Civil Appit- 
ation No. 2199 of 1978 is concerned, 
he two contentions which were raised 
efore the High Court and which have 
een set out above were also raised be- 
ore us. The promotees had given up 
n the High Ccurt the first contention 
elating to the appointment of junior 
ime-scale I. A.S officers in the cadre of 
Yeputy Collectors and it is now not 
ypen to them to raise this contention. 
So far as the second contention is con- 
‘erned, it is the case of the promotees 
hat in addition to thirty vacancies in 
ermanent posts and thirty-one in tem- 
sorary additional posts, there were nin- 
steen further vacancies, making in all 
sighty vacancies. The submission of the 
promotees before as was that this Court 
should direct the Government of Gujar- 
at to prepare a fresh seniority list and 
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to give the promotees the benefit of the- 
se further nineteen vacncies also. The 
State of Gujarat has categorically stated 
both in its affidavit in reply filed in the 
Gujarat High Court as also in its affida- 
vits filed in this Court that there were 
in all only sixty-one vacancies. The 
contention of the promotees that there 
were nineteen further vacancies does 
not seem to be correct as the record 
bears out the above statement made by 
the State of Gujarat, and after this leng- 
th time it is not necessary to remit this 
matter to the High Court to ascertain 
this fact or to direct the State Govern- 
ment to prepare a fresh seniority list. 
This litigation has gone on too long and 
there must be a rest and quietus to all 
things. In our opinion, Special Civil 
Application No. 2199 of 1978 filed by 
the promotees was rightly dismissal by 
the Division Bench. 

22... Inthe result, . we partly allow 
Civil Appeal No. 2359 of 1980 and 
while confirming the order of the 
Gujarat High Court dismissing Special 
Civil Application No. 2199 of 1978, we 
set aside its order making absolute the 
rule issued in Special Civil Application 
No. 1407 of 1978 and dismiss the said 
Special Civil Application. 

23. Civil Appeal No. 1816 of 1980 
is filed by the State of Gujarat against 
the order of the Division Bench of the 
Gujarat High Court in Special Civil 
Application No. 1407 of 1978 filed by 
the direct recruits. This Appeal is 
accordingly allowed. 

24. Allinterim orders passed in 
both these Appeals are hereby vacated, 
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25. The real result of this prolong- 
ed and unfortunate litigation is that 
most of the promotees have retired from 
service and only a few are left to enjoy 
the fruits of their victory in the concrete 
shape of being able hereafter to filla 
higher post in the Indian Administrative 
Service. Their misfortune was due to 
the inability of the Government of Guj- 
arat to hold a competitive examination 
for nominating direct recruits to the 
posts of Deputy Collector because of 
the query raised by the Gujarat Public 
Service Commission with respect to the 
particular varnacular language of which 
the candidate was expected to possess 
an adequate knowledge, namely, whe- 
ther it should be Gujarati or either Mar- 
athi or Gujrati This query would not 
have been raised had what was then 
called the bilingual State of Bombay 
not been bifurcated into two socalled 
unlingual States. Those who have re- 
tired have, however, had the honour of 
being sacrificial lambs on the altar of 
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the God of Linguistic “States and can 
console themselves with the knowledge 
that the local, and Ina large measure 
even the State, administration of their 
State has after the division of the old 
State been carried on in the mothere 
tongue of the residents of the new State. 
It is time we lifted the Language Curt- 
ain which has descended criss-cross 
across India so that an Indian can und- 
erstand another Indian. St. Paul said 
in his First Epistle to the Corinth ans 
(xiv. 11), “Therefore if | know not the 
meaning of the voice, I shell be unto 
him that speaketh a barbarian, and he 
that speaketh shall be a barbarian unto 
me.’ Let us then have a common to- 
ngue, whatever it be We may take 
pride in our mother tongue. We may 
take pride in the locality, town or region 
from where we come. But let us above 
all prides take pride in being Indians. 
26. The parties will bear and pay 
their own costs of these Appeals. , 
Order accordingly. — 
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OBSERVATION 


Constitution of India, Arts. 311. 14—Gratuity—Provision for payment of larger 
ovnt with prospective effect from specified date—Does not offend Art 14. 


OBSERVED BY 


M. P. Thakkar and B. C. Ray 
Hon’ble Judges Supreme Court of India. 


Special Leave Petn. (Civil) Nos 14179-80 of 1985 decided 25-7-1986, between 
te Government Pensioners’ Association and others, Petitioners v. State of 


dhra Pradesh, Respondent. 


TEXT 


Thakkar, J:— Does that part of the 
vision which provides for payment 
a larger amount of gratuity with 
spective effect from the specified 
e offend Art. 14 of the Constitution 
India? Whether gratuity must be 
d on the stepped up basis, to all 
se who have retired before the date 
the upward revision, with retrospec- 
2 effect, even if the provision provides 

prospective operation, in order not 
offend Art. 14 of the Constitution 
India? A Division Bench of the High 
urt of Andhra Pradesh says ‘no’. In 
f opinion it rightly says so. The 
itioners, erstwhile Government em- 
yyees who had retired ‘‘before” April 

1978, inter alia claimed and conten- 
d before the High Court that they 
fe entitled to the benefit of the 
yvernment order No. 88 dated 26th 
irch, 1980 providing that : 

“(b) Retirement gratuity may be 
rd of pay drawn at the time of retire- 


ment for every 6 monthly service subject 
to maximum of 20 months pay limited 
to Rs. 30,000/- ” 


The said order in so far as gratuity 
is concerned is made effective from Ist 
April, 1978 Says the High Court: — 


“Therefore, we are now only con- 
cerned whether this G.O. Ms. No. 88 
dated 26-3-1980, should be made appli- 
cable to the pensioners that retired 
prior to 1-4-1978 by revising their gra- 
tuity payable to them. The _ learned 
Advocate-General, contends, that gra- 
tuity is something different from the 
other pensionary benefits like the pen- 
sion and the family pension, which are 
continuing ones. The Gratuity that 
accrued to the petitioners prior to 1-4- 
1978 was calculated on the then existing 
Rules and paid. In that way, the pen- 
sioners retired prior to 1-4-1978 will 
form themselves into a distinct class 
for purposes of the payment of benefit 
of gratuity from the others that retired 
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after 1-4-1978, from which date, the 
revised pension rules are made to be 
applied by the Government. On the 
other hand, it is the contention of the 
writ petitioners that gratuity is a part 
and parcel of the pensionary benefits 
and the same cannot be looked at sepa- 
rately from the other pensionary reliefs. 
The learned counsel for the Writ Peti- 
tioners, no doubt, cited two decisions 
V. P. Gautama, IAS Retd. v. Union of 
India, (1983) 2 Serv. LR 346 : (1984 Lab 
IC 154) (Punj. & Har.) and M.P. Tandon 
v. State of U.P. 1984 Lab IC 677 (All), 
where their Lordships that decided the 
above two cases, held, that no distinc- 
tion can be made in the pensionary 
benefits including death-cum-retire- 
ment gratuity benefit between the pen- 
sioners that retired prior to the stipu- 
lated date and after the stipulated date. 

In the decision D.S. Nakara. v. 
Union of India, AIR 1983 SC 130, their 
Lordships of the Supreme Court enunci- 
ated the principle as follows : 


With the expanding horizons of 
socio-economic justice, the Socialist 
Republic and Welfare State which 
the country endeavours to set up and 
the. fact that the old men who retired 
when emoluments were comparatively 
low. are exposed to vegaries of continu- 
ously rising prices, the falling value of 
the rupee consequent upon inflationary 
inputs, by introducing an arbitrary eligi- 
bility criterion, ‘being in service and reti- 
ring subsequent to the specified date’ for 
being in service and retiring subsequent 
to the specified date’ for being eligible 
for the liberalised pension scheme and 
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thereby dividing a homogeneous clas 
the classification being not based 9 
any discernible rational principle an 
being wholly unrelated to the objec 
sought to be achieved by grant 
liberalised pension and the eligibilit 
criteria devised being thoroughly arbi 
rary, the eligibility for liberalised pe 
sion scheme of “being in service 0 
the specified date and retiring sub 
quent to that date’ in the memorand, 
Exs. P1 and P 2, violated Art 1] 
and is unconstitutional and liable to b 
struck down.” { 


After thus enunciating the princi 
ple their Lordships have taken caret 
observe as follows :— | 

“But we make it abundantly clea 
that arrears are not required to be made 
because to that extent the scheme i 
prospective.” 4 


In our opinion, the arrears rela 
ting to gratuity benefit computed 
according to the Revised Pension Rules 
of 1980 may not be paid to the pensi- 
oners that retired prior to 1-4-1978 
because at the time of retirement the} 
were governed by the then existing 
Rules and their gratuity was calculated 
on that basis. The same was _ paid 
Since the revised scheme is operative 
from the date mentioned in the scheme, 
i.e. 1-4-1978, the continuing rights of 
the pensioners to receive pension and 
family pension must also be revised 
according to that scheme But the 
same cannot be said with regard t0 
gratuity, which was accrued and drawai. 
The reason why their Lordships of the 
Supreme Court in Nakara’s case (AIR 


port No .31, p. 03 


33 SC 130) refused to grant arrears to 
2 pensioners that retired prior to the 
pulated date would ipso facto apply 
- refusing to grant the revised 
atuity since that would amount to 
king the State Government to pay 
ears relating to gratuity after 
jising them according to the new 
yeme for those that retired prior to 
-1978 and that would amount to 
ving retrospective effect to the A.P. 
vised Pension Rules, 1980, which 
me into effect from 29-10-1979 and 
the case of Part II of those Rules 
mm 1-4-1978. The scheme is prospec- 
e and not retrospective. 

Moreover, we must remember that 
en the State Government appointed 
> pay  fevision Commissioner to 
view the then existing scales of 
y under G.O.Ms. No. 745, General 
Iministration (Spi A) Department, 
ted 3-11-1978, the Pay Revision 
ymmissioner was asked to take into 
count while making his recommend- 
ion, the economic conditions in the 
ate, the financial implications of 
; recommendations, and the impact 


ereof on the resources available 
r the plan other essential 
m-plan expenditure. Surely, the 


yy Revision Commissioner, when he 
ade his recommendations to revise 
e pensionary benefits, is not conte- 
plating to make his recommendations 
trospective. Otherwise, he would 
ve taken financial implications of 
ose recommendations and the impact 
ereof on the resources available for 
ain and other essential] non-plan ex- 
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penditure of the State. For this reason 
also, we cannot direct the State Govern- 
mentto revise the gratuity benefit, 
which was already paid to these peti- 
tioners who retired prior to 1-4-1978. 
The Supreme Court has clearly stated 
in Nakara’s case that arrears are not 
required to be paid because to that 
extent the scheme is prospective. Simi- 
lar is the case with regard to the case of 
gratuity that was accrued and paid prior 
to the stipulated day mentioned in the 
G.O. promulgating the Revised Pension 
Rules of 1980.” 

2. We fully concur with the view 
of the High Court. The upward revis- 
ion of gratuity takes effect from the. 
specified date (April 1, 1978) with pro- 
sepective effect. The High Court has 
rightly understood and _ correctly ap- 
plied the Principle propounded by this 
Court in Nakara’s case AIR 1983SC 
130. There is no illegality or unconsti- 
tutionality (from the platform of Arti- 
cle 14 of the Constitution of India) in- 
volved in providing for prospective 
operation from the specified date.: 
Even if that part of the Notification. 
which provides for enforcement with 
effect from the specified date is struck 
down the provision can but have pro- 
spective operation-not retrospective 
operation. Inthat event (if the speci- 


fied date line is effaced), it will operate 
only prospectively with effect from 


the date of issuance of the notification 
since it does not retrospectively apply 
to all those who have already retired 


before the said date. In order to 
make it retrospective so that it applies 
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to all those who retired after the com- 
mencement of the Constitution on 26th 
January. 1950 and before the date of 
issuance of the notification on 26th 
March, 1980, the Court will have to 
re-write the notification and introduce 
a provision to this effect saying in 
express terms that it shall operate re- 
trospectively. Merely striking down 
(or effacing) the alleged offending por- 
tion whereby it is made effective from 
the specified date will not do. And 
this, the Court cannot do _ Besides, 
giving prospective operation to such 
payments cannot by any stretch of 
imagination be condemned as offend- 
ing Art. 14 An_ illustration will 
make it clear. Improvements in pay 
scale by the very nature of things can 
be made prospectively so as to apply 
to only those who are in the employ- 
ment on the date of the upward re- 
vision. Those who were in employ- 
ment say in 1950, 1960 or 1970, lived, 
spent, and saved, on the basis of the 
then prevailing cost of living structure 
and pay-scale structure, cannot invoke 
Art. 14 in order to claim the higher pay 
scale brought into force say, in 1980. 
If upward pay revision cannot be made 
prospectively on account of Art. 14, 
perhaps no such revision would ever 
be made. Similar is the case with re- 
gard to gratuity which has already 
been paid to the petitioners on the 
then prevailing basis as it obtained at 
the time of the respective dates of 
retirement. The amount got erystalized 
on the date of retirement on the basis 
ofthe salary drawn by him on the 
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date of retirement. And it was alread 
paid to them on that footing. 
transaction is completed and closed. 
There is no scope for upward or dow 
ward revision in the context of upwar 
of downward revision of the formu 
evolved later on in future unlesst 
provision in this behalf expressly 


provides retrospectively (downwar 
revision may not be legally 
permissible eve). It would be 


futile to contend that no upward reyi- 
sion of gratuityamount can be made 
in harmony with Art. 14 unless it also 
provides for payment on the revised 
basis to all those who have already 
retired between the date of commence- 
ment of the Constitution in 1950, and 
the date of upward revision. There 
is therefore no escape from the conclu- 
sion that the High Court was _ perfectly 
right in repelling the petitioners’ plea 
in this behalf. For the sake of record 
we may mention that our attention was 
called to an order of a Division Bench 
of the High Court of Gujarat LPA 280 
of 1933 dated 8-9-83 per P.D. Desai 


Acting CJ which does not discuss the 


issues involved but is based on a con: 


cession said to have been made by the 
Advocate General who appeared for the 
State. And also to a decision of the 
Allahabad High Court M P. Tandon v. 
State of UP. 1984 Lab IC 677 and 
Punjab and Haryana High Court V-P. 
Gautama v Union of India, (1984) 1 Sery 
LJ 120. In none of these decisions the: 
relevant passage from Nakara’s case 
(AIR 1983 S.C. 130) was considered. 


Nor was the aspect regarding prospec’ 
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fe operation considered on principle. 
ie High Court considered it shocking 
dwas carried away by the fact that 
}employee who retired even one day 
fore the enforcement of the upward 
vision would not get the benefit if the 
ecified date of enforcement was not 
facted by striking down the relevant 
ovision. But in all cases of prospec- 
ye operation it would be so Just as 


ie who files a suit even on, day after. 


e expiry of limitation would lose his = 


44 ie ra | 
Bs » 
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right to sue, one who retires even a 
day prior to enforcement of the upward 
revision would not get the benefit. This 
cannot be helped, there is nothing shoc- 
king in it unless one can say legislation 
can never be made prospective, and 
nothing turns on it. These are the rea- 
sons which impelled us to dismiss the 
Special Leave Petition on 18th July, 
1986. 


; et, BE 
} 


Order accordingly. 
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OBSERVATION 


Constitution of India, Art 32—Writ petition —Allotment of Maruti Vehicles out 
‘manufacturers’ quota of five per cent —Guidelines regulating such allotmeut laid 


wn by Supreme Court. 


OBSERVED BY 


V. D. Tulzapurkar and AP, sen, 
Hon’ ble Judges Supreme Court of India. 


IN 


Writ Petn (Civil) Nos. 588 and 11716 of 1984, decided on 7-3-1986, between 
shok Kumar Mittal, Petitioner v. Maruti Udyog Ltd. and another, Respondents. 


With 


VOICE (Voluntary Organisation in the Interest of Consumers Education) and 
nother, Petitioners v. Maruti Udyog Ltd and another, Respondents, 


TEXT 


IRDER :— We have heard Mr. Soli 
, Sorabjee, Mr. Prashant Bhushan and 
Ar. R. Karanjawala for the petitioners 
nd the learned Attorney-General on 
half of the respondents, Various sub- 
nissions were made on behalf of the 
arties. After considerable discussion 
f the various proposals and sugges- 
ions made by parties and after having 
iven our anxious and deep corisidera- 
ion to the matter it is ordered that in 
wublic interest the following guidelines 
hould regulate the allotment of Maruti- 
Jehicles out of the manufacturers’ quota 
f 5 per cent. 

2. The allotment of Maruti vehi- 
les out of the manufacturers’ quota 
yf five per cent will be made in favour 
of the following categories only. 

1. Any organisation / institution 


coming within the definition of ‘State’ 
under Art. 12 of the Constitution of 
India. 

II. Any hospital or recognised 
charitable organisation or educational 
institutions registered or incorporated 
under a statute or having recognition 
under §. 80-G of the Income-tax Act, 
1961. 

Ill. Individuals 

(a) Anindividual suffering from 
physical handicap so as to render him 
incapable of using public transport 
would be eligible for allotment provided 
his income together with the income 
of his or her spouse or his or her guar- 
dian does not exceed Rs. 60,000/- per 
year. 

(b) The President of India, Vice- 
President of India, Cabinet Ministers, 
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Ministers of State in the Union Cabi- 
net and Governors of States and Cabi- 
net Ministers in State Governments, 
the Chairman of the Public Service 
Commission, the Chief Election Com- 
missioner, the Auditor and Comptrol- 
ler General of India and the Attorney 
Gneneral of India. 

(c) The Speaker and the Deputy 
Speaker of the Lok Sabba, the Chair- 
man andthe Deputy Chairman of the 
Rajya Sabha, Speakeres of State Legis- 
lative Assemblies, Chairpersons of State 
Legislative Councils, and Leaders of 
Opposition parties in Parliament and 
in the State Legislatures. 

(d) The Chief Justice and other 
Judges of the Supreme Court and the 
Chief Justice and other Judges of the 
High Courts. 

(e) Public servants not below the 
rank of Additional Secretary to the 
Government of India. 


(f) Serving members of the Armed 
Forces not below the rank of Brigadier 
in the Army or equivalent rank in the 
Navy or the Air Force : 


(g) manufactures of component 
parts for utilisation in the manufacture 
of Maruti vehicles. The number of this 
category will be restricted to ten per 
year; 

(h) employees of Maruti Udyog 
Ltd., limited to fifty vehicles per year; 

(i) individuals in recognition of 
their outstanding humanitarian services 
to the society or to the Nation. The 
nmber in this category will be restric- 
ted to ten per year; 
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(j) individual cases of undue hard. 
ship on humanitarian grounds. The 
number in this category will be rest- 
ricted to five per years. 


'V. Error category i.e. individuals 
whose applications for regular allot- 
ment could not be registered on account 
of any genuine error. 


3. The following conditions will 
be strictly observed in the allotment 
of vehicles to any organisation/institu- 
tion; person or individual in any of the 
aforesaid categories : 


(a) There will be no resale of 
the vehicle by the allottee for a period 
of three years. 

This condition will be inserted in 
the order of allotment issued in favour 
of the allottee. Maruti Udyog Ltd. 
will further obtain before giving deli- 
very of the vehicle a written undertaking 
from the allottee that he will not sell 
the venicle for a period of three years 
from the date of delivery. 

(b) There will be no second 
allotment out of the manufacturers’ 
quota to the same individual. 


(c) In each of the aforesaid 
categories allotment, as for as possible 
will be made on first come first served 
basis in accordance with the date ot 
the receipt of the application for allot- 
ment out of the aforesaid manufacturers’ 
quota. In cases where more than one! 
application is received on the same day’ 
from individuals in the same category, 
priority of allotment in such cases will 
be determined by draw of lots undef: 
proper supervision. | 
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4. It is clarified that allotments 
de for military/paramilitary purposes 
against firm export orders for supply 
tside of India, will not be included 
hin 5% of the Manufacturers’ puota. 
5 These guidelines will be in force 
a period of three years and will be 
ject to review taking into conside- 
Hion the prevoiling circumstances 
hich may exist at that point of time. 


6. In view of the aforesaid guide- 
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lines, we think, it is unnecessary for us 
to determine the various submissions 
and contentions raised on behlf of 
the parties which are however left open- 


7 All general interim orders are 
vacated. However, deliveries made 
pursuant to our interim orders will 
stand. 

8. Liberty to apply: 


Order accordingly. 
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OBSERVATION 


Transfer of Government Servant—Transfer is an incident of service—Order of 
ansfer not resulting in alteration of any condition of service to his disadvantage— 
der is not appealable to State Government under R. 19 ILR (1986) kant 2135 
firmed; (1985) 2 LabLJ 73 (Bom) (Constitution of India, Art 309 (Proviso) 
rnataka Civil Services (Classification, control and Appeal) Rules (1957), Rr. 19, 18. 


OBSERVED BY 
A. P. SEN AND B. C. RAY, 


Hon’ble Judges Supreme Court of India. 


Spl. Leave Petn. (Civil) No. 7904 of 1986, decided on 26-8-1986 between 
_Varadha Rao, Petitioner v. State of Karnataka and others, Respondents. 


TEXT 


ORDER: The short point involved 
‘this special leave petition is whether 
1 order of transfer of a Government 
rvant made by an authority other 
san the Government itself, is appeala- 
le before the Government under R. 
yY of the Karnataka Civil Services 
“lassification, Control and Appeal) 
ules, 1957. There was a divergence 
fopinion in the High Court on the 
nestion as to the maintainability of 
ich appeals. In a series of writ 
etitions, Rama Jois, J. took the view 
hat ‘transfer’ is a condition of service 
nd therefore the Goveinment servant 
as a right of appeal against the order 
ftransfer under R. 19 Dodda Kaleg- 
yuda, J., on the other hand, dismissed 
he writ petition filed by the petitioner 
iolding that no appeal Jay to the State 
Jovernment against an order of trans- 
er made by the Commissioner of 


Labour transferring him from Bangalore 
to Tarikere under R. 19 of the Rules. 
A number of appeals by the Governm- 
ent as well as the civil servants against 
the orders passed by the learned 
Judges were heard together by a 
Division Bench. The learned Judges 
have upheld the view of Dodda 
Kalegouda, J. 


2 We have heard B. Varadha 
Rao, Senior Labour Inspector in the 
Department of Labour, Government of 
Karnataka in person. We find no 
reason to interfere with the view express- 
ed by the Division Bench. As the 
learned Judges point out, the answer 
to the question turns on whether an 
order of ‘transfer’ varies to the disadva- 
ntage of a Government servant, any 
of his conditions of service attracting 
the right of appeal under R. 19 (1) (a) 
of the Rules’. Rule 19 of the Rules 
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reads as follows: 
‘19. Appeal against the order— 


(1) Every member of any of the 
Services mentioned in Rule 5 shall be 
entitled to appeal to Government 
against the order passed by a subordin- 
ate authority which— 


(a) denies or varies to his disadv- 
antage his pay, allowances, pension or 
other conditions of services as regulated 
by any order, rules or by agreement, or 


(b) interprets to his disadvantage 
the provisions of any such order’ rules 
or agreement where by his pay, allowan- 
ces, pension or other conditions of 
services as regulated by any order, rules 
or by agreement. 

3. Part IV enumerates the nature 
of penalties which can be imposed on 
a Government servant. R. 17 speci- 
fies the order against which no ap- 
peal lies. Under &. 18, an appeal is 
provided from an order passed by an 
authority imposing any of the penal- 
ties specified in R_ 8. specifies 
the nature of penalties that may be 
imposed on the Government servants, 
such as: 


(i) fine; 

(i1) censure; 

(ili) withholding of increments; 
(ili-a) withholding of promotion; 
(iv) recovery from pay of the 


whole or part of any pecu- 
niary loss caused; 


(iv-a) reduction to a lower stage 
in the time-scale of pay 


B. C. Ray 

Judge 

Supreme Court of India 
for specified period wit 
further directions; 


(v) reduction to a lower ti 
scale of pay; 

(vi) compulsory retirement; 

(vii) removal from service whic 
shall not be a disqualifie: 
tion for future employmen 
and 


(viii) dismissal from service. 


4. The learned Judges  obsery 
that these penlties can be imposed 9 
a Government servant where discipli 
nary proceeding are initiated agains 
him under the Rules by the competent 
authority. They further observe tha 
R 18 of the Rules therefore provides 
for appeals against orders imposing 
penalties referred to and specified in 
R. 8, and add: 


‘If an order of transfer does not 
amount to an order of penalty or any 
other order” falling within R 19, such 
an order does not attract and is not 
appealable either under R. 18 or Rule 
LO”. 

We agree with the view expressed by 
the learned Judges that transfer is 
always understood and construed as an 
incident of service. The words ‘or 
other conditions of service’ in just ap- 
osition to the preceding words ‘denies 
or varies to his disadvantage his pey, 
allowances, pension’ in R. 19 (1) @) 
mu t be construed ejusdem generis. Any 
alteration in the conditions of service 
must result in prejudice to the Gover- 
nment servant and some disadvantage 
touching his pay, allowances, pension 
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liority, promotion, leave, etc. It is 
li understood that transfer of a 
yvernment servant who isappointed 
a particular cadre of transferable 
sts from one place to another is 
ordinary incident of service and 
refore does not result in any alter- 
on of any of the conditions of ser- 
e to his disadvantage. That a Gover- 
ent servant is liable to be transfer- 
| to a similar post in the same cadre 
4 normal feature and incident of 


yvernment service and no Governm- 
service and no Government servant 


1 claim to remain a particular place 
in a particular post unless, of course, 
appointment itself is to a specified, 
n-transferable post. As the learned 
iges rightly observe : 


‘“‘The norms enunciated by Gover- 
ent for the guidance of its officers 
the matter of regulating transfers are 
re in the nature of guidelines to the 
icers who order traasfers in the ex- 
ncies of administration than vesting 
any immunity from transfer in the 
yvernment servants.” 

oe it is tio doubt. true. that 


the power of transfer is ab- 
ad, the exercise of the power is 


iated. But it is one thing to say that 
order of transfer which is not made 
public interest buv for collateral pur- 
ses and with oblique motives ts vitia- 
Ll by abuse of powers. and an alto- 


ther different thing to say that such 
Order per se made inthe exigencies 


Service varies any condition of ser- 
€, express or implied, to the disad- 
Otage of the concerned Government 
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servant. The petitioner who appeared 
in person placed reliance, as he did in 
the High Court, on the decison of the 
Bombay High Court in Sheshrao Nago- 
rao Umap v. State of Maharshtra, 
(1985) 2 Lab LJ 73. We do not see 
how the decision can be of any avail 


to the question at issue. The learned 
Judges were dealing with a petition 


under Art. 226 of the Constitution by 
which a Medical Officer challenged his 
order of transfer on the ground that it 
was not only mala fide but was issued 
in colourable exercise of power and 
therefore wholly illegal and void. It 
was contended by the petitioner that 
he was being transferred contrary to 
the Government policy with a view to 
accommodate one Dr R P. Patil because 
of the political influence he wielded. 
In allowing the writ petition, the learned 
Judges observed that it was no doubt 
true that the Government has power 
to transfer its employees employed in 
a transferable post but this power has 
to be exercised bona fide to meet the 
exigencies of the administration. If 
the power is exercised mala fide, then 
obviously the order of transfer is-liable 
to be struck down. They relied on the 
observations made by this Court in 
E.P. Royappa v. State of Tamil Nadu, 
(1974) 2 SCR 348 for the positivistic 
view that equality is antithetic to arbit- 
rariness and held that the observations 
equally apply to the policy regarding 
the transfer of public servants. It was 
Observed : 

“Tt is an accepted principle that 
in public service transfer is an incident 
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of service. It is also an implied condi 
tion of service and appointing author- 
ity has a wide discretion in the matter. 
The Government is the best judge to 
decide how to distribute and utilise 
the services of its employees. However 
this power must be exercised honestly, 
bona fide and reasonably. It should 
be exercised in public interest. If the 
exercise of power is based on extraneous 
considerations or for achieving an alien 
purpose or an oblique motive it would 
amount to mala fide and colourable 
exercise of power. Frepuent transfers, 
without sufficient reasons to justify 
such transfers, cannot but be held as 
mala fide. A transfer is mala fide when 
it is made not for professed purpose, 
such as in normal course or in public 
Or administrative interest or in the 
exigencies of service but for other pur- 
pose than is to accommodate another 
person for undisclosed reasons. It is 
the basic principle of rule of law and 
good administration, that even admini- 
strative actons should be just and fair” 


The observation that transfer is 
also an implied condition of service 
is just an odservation in passing. It 
certainly cannot be relied upon in 
support of the contention that an order 
of transfer ipso facto varies to the dis- 
advantage of a Government servant, 
any of his conditions of service making 
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the impugned order appealable und 
R. 19 (1) (a) of the Rules. 

6. One cannot but deprecate t 
frequent, unscheduled and unreasonab 
transfers can uproot a family, ca 
irrparable harm to a Government se 
vant and drive him to desperation. 
disrupts the education of his child 
and leads to numerous other complic 
tions and problems and results in har 
ship and demoralisation. It therefo 
follows that the policy of transf 
should be seasonable and fair an 
should apply to everbody equally. Bu 
at the same time, it cannot be forgotte 
that far as supsorior or more respo 
sible posts are concerned, continue 
posting at one station or in one depar 


ment of the Government is not conduc 
ive to good administration It create 


vested interest and therefore we fin 
that even from the British times th 
general policy has been to restrict th 
period of posting for a definite period 
We wish to add that the position 0 
Class IIIf and Class IV employees stam 
ona diffierent footing. We trust tha 
the Government will keep these consi 


derations in view while making 4! 
order of transfer. 


7.The special leave petition 1 
accordingly dismissed. The petitione: 


is given four months time to join bi 
new place of posting. 


Petition dismissed 
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Dismissal—During the pendency of the departmental proceedings, servant ré- 
don invalid pension before he had attsined the age of retirement—Subsequent 
ier of Govt dismissing him from service after revoking the earlier order would 
unsustainable—Bihar Pension Rules, R. 116— —Constitution of India, Arts. 309, 


pviso and 31i (2). 
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Civil Appeal No. 683 of 1971 decided on 16-7-1986 between ‘Kirti Bhusan 
gh, Appeallant v. State of Bihar and others, Respondents. 3 


‘TEXT 


Venkataramiah, J. :— This appeal 
certificate is filed against the judg- 
nt of the High Court of Patna in 
vil Writ Jurisdiction Case No: 444 
- 1967 delivered on April 3, 1969 
sported in 1970 Lab. IC 950). 


2. The appellant was employed as 
Clerk in the Excise Department of the 
ate of Bihar at Hazaribagh. In a dis- 
plinary proceeding instituted against 
m, 17 charges were framed against 
m. During the enquiry he has been 
pt under suspension. The Inquiring 
ficers however found only six of 
em established and accordingly a re- 
xt was submitted by him on Nove- 
ber 9, 1960. On the 8th of Septem- 
r, 1961 the appellant was asked by 
e Excise Commissioner, who was the 
isciplinary Authority, to show cause 
hy he should not be removed from 
rvice. The appellant submitted his 


reply to the said notice on November 
1, 1961 showing cause against’ the 


proposed action. After the submission 


of the report: by the: Inquiring Officer 
the civil surgeon of the area issueda 
certificate to the effect that the appell- 
ant was. an invalid and he could not 
discharge his duties properly :in».that 
state of health. On January 31, 1962 
an order was passed by the Excise 


Commissioner directing the retirement 
of the appellant on invalid pension 


under rule 116 of the Bibar Pension 
Rules with effect from July 19, 1961. 
Thus he ceased to be a Government 
employee. Nearly one year and nine 
months after the date of retirement of 
the appellant on October 5, 1963 the 
Government. of Bihar revoked the or- 
der of retirement and the relevant part 
of its communication’ read thus : 

‘Tam to invite a reference to this 
department memo. ~No 869 dated 
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31-1-62 with which the order of the 
Excise Commissioner was conveyed to 
you allowing Excise, Clerk, Shri Kirti 
Bhushan Singh (under suspension) to 
retire on invalid pension with effect 
from 19-7-61 under rule 116 of Bihar 
Pension Rules.” 

‘The said order has been re-ex- 
amined by Govt Inthe light of Rule 
73 (f) of the Bihar Service Code, and 
it has been found that since depart- 
mental proceedings were pending agai- 
nst the Excise it was irregular to 
permit him to retire on invalid pen- 
sion. Govt. have, therefore, decided 
to revoke the order of the Excise 
Commr. contained in his memo No. 
869 dated 31-1-62. As.a result the Ex- 
cise Clerk should be deemed to be 
continuing under suspension and that 
he would be entitled to subsistence 
allowances as may be admissible to him 
under the Rules till final orders are 
passed on the proceedings which were 
pending against him at the time the 
said memo was issued.” 


3. Thereafter the Excise Commi- 
ssioner passed an order on November 
1, 1963 dismissing the appellant from 
service. The appellant questioned the 
order of dismissal in the writ petition 
before the High Court out of which this 
appeal arises. 


4. In the High Court the appe- 
llant contended that after he had been 
Tetired from service by the order dated 
Junuary 31, 1962 with effect from July 
19, 1961 it was not permissible to the 
State Government to revoke the order 
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of retirement by its order dated Octo 
5, 1963 and to the Excise Commission 
to pass an order of dismissal from ge 
vice thereafter on November 1, 196 
On behalf of the State Government j 
was contended that it was open tot 
State Government under rule 73 (F) 
the Bihar Service Code to revoke th 
order of the Excise Commissioner ret 
ring the appellant on invalid pensio 
and therefore the order of dismis 
passed subsequently was a valid order 
The High Court accepting the conten 
tion urged on behalf of the Stat 
Government dismissed the writ peti 
tion. 


5. In this appeal the appellant ha 
questioned the correctness of the judg 
ment of the High Court. In this case th 
facts are not in dispute. By January 3! 
1962 the reply to the show cause notict 
had already been submitted by th 
appellant. The Excise Commissioner hac 
also before him the medical certificate 
of the Civil Surgeon. At that stage tw 
courses were open to the Excise Commi: 
ssioner. He could have either dismi 
ssied the appellant if he felt that the 
charges had been established or he could 
have ordered his retirement on invalid 
pension under rule 116 of the Bihat 
Pension Rules The Excise Commissionel 
however, passed an order directing the 
retirement of the appellant on January 
31, 1962 with effect from July 19, 1961 
Thus the appellant ceased be a Govefi- 
ment employee. Any order of dismissal 
passed there-after would be unsustaii” 
able unless it was permissible undef 
law to the State Government to revoke 
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e order of retirement and to reinstate 
m former status as Government ser- 
nt before the order of dismissal was 
issed. Rule 73 (f) of the Bihar Service 
ode on which reliance is placed by 
ie State Government reads thus : 


‘“Notwithstandings anything conta- 
ed in foregoing clauses, a Govern- 
ent servant under suspension on a 
varge of misconduct, shall not be 
quired or permitted to retire on rea- 
ling the date of compulsory retirement 
ut shali be retained in service until 
le enquiry into the charge is concluded 
nd a final order is passed thereon by 
le competent authority.” 

6. The expression ‘compulsory 
‘tirement’ found in rule 73 (f) of the 
ihar Service Code refers to retirement 
fa Government servant on his attain- 
1g the age of superannuation. This is 
ot acase in which the apreilant had 
een permitted to retire from service 
n the ground that he had attained the 
ye of superannuation. No order asking 
fe appellant to continue in service 
efore he had attained the age of super- 
nnuation for the purpose of conclu- 
ing a departmental inquiry instituted 
gainst him had also been passed by 
i@ competent authority. On the other 
and the appellant had been permitted 
) retire from service on valid pension 
n medical grounds even before he had 
ttained the age of superannuation. 
ule 73 (f) of the Bihar Service Code 
$clearly inapplicable to the case of 
he appellant. No other provision which 
nabled the State Government or the 
Ompetent authority to revoke an order 
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of retirement on invalid pension is 
brought to our notice. The order of 
retirement on medical grounds having 
thus become effective and finally it was 
not open to the competent authority to 
proceed with the disciplinary procee- 
dings and to pass an order of punish- 
ment. Weare of the view that in the 
absence of such a provision which enti- 
tled the State Government to revoke 
an order of retirement on medical 
grounds which had become effective 
and final, the order dated October 5, 
1963 passed by the State Government 
revoking the order of retirement should 
be held as having been passed without 
the authority of law and is liable to be 
set aside. It, therefore, follows that the 
order of dismissal passed thereafter 
was also a nullity. 

7 We, therefore, allow this appeal 
set aside the judgment of the High 
Court and quash the order of the State 
Government dated October 5, 1963 
revoking the order of retirement of the 
appellant and the order of dismissal 


dated November 1, 1963 passed by the 
Excise Commissioner. 


8. We are informed by the learned 
counsel for the appellant that the appe- 
llant had died on December 28, 1984 
during the pendedcy of this appeal. We 
therefore, direct the State Government 
to pay to the legal representatives of 
the appellant all the arrears of pension 
due to the appellant from November 1, 
1963 up to the date of his death. The 
State Government shall also pay the 
costs of this appeal to the legal repre- 
sentatives of the appellant. 


Appeal allowed 
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IT IS THE ESSENCE OF DEMOCRACY 
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_ Disciplinary enquiry —Dismissal —Non-supply of conies of statements of witnes- 
}and copies of documents relied upon by disciplinary authority—Govt. failed to 
»w that no prejudice occasioned to employee—Order of dismissal held was violative 


Art 311 (2). 
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Decision of Allahabad High Court, Reversed—Constitution of India, 
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M.P. Thakkar 
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Civil Appeal No. 2571 of 1977 decided on 15-5-1986 between Kashinath 
kshita, Appellant v. Union of India and others, Respondents. 


TEXT 


Thakkar, J. :— Validity of the im- 
gned order of dismissal is in issue. 


1. The scope of the inquiry whe- 
sr the impugned order of dismissal 
ted June 11, 1969 is null and void 
restricted to two facets. Whether 
2 principles of Natural Justice were 
ylated by the Respondents by refusing 
supply to the appellant (1) copies 
‘the statements of the witnesses 
amined at the stage of preliminary 
juiry preceding the commencement 
the inquiry and (2) copies of the 
cuments said to have been relied 
jon by the disciplinary authority in 
der to establish the charges against 
€ appellant who was holding the post 
Superintendent of Police, Bijnor, 
ttar Pradesh. Such is the position 
ving regard to the fact that this Court 
1 Bhagwati, J. (ashe then was) and 


Kailasam, J. as per order dated October 
25, 1977 whilst granting special leave, 
has so restricted the scope of the appeal 
in the following terms :— 

“Special leave granted limited only 
to the question whether there was any 
violation of Article 311 of the Consti- 
tution in regard to the documents and 
the statement of witnessees referred to 
in the affidavit of the petitioner dated 
12-2-1977.” 

3. As many as 8 charges, charges 
of serious nature, were levelled against 
the appellant whojwas at the material 
time holding the post of Police. The 
appellant was exonerated of all the 
charges except and save charsges 1 and 
2 and charge 8 partly. The particulars 
of the charges were set out in the State- 
ment of allegations accompanying the 
charge-sheet dated April 3, 1962. The 
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appellant challenged the impugned or- 
der of dismissal from service in the High 
Court on a number of grounds. The 
High Court repelled all the contentions 
and dismissed the Writ Petition. It 1s 
not necessary to advert to these conten- 
tions inasmuch as the controversy has 
now been narrowed down to one central 
issue viz. whether there has been 
vio'ation of principles of natural justice 
by the reason of : 


(i) failure to supply copies of the 
statements of witnesses recorded ex- 
parte at the pre-enquiry stage; and 

(ii) the failure to supply copies 
of the documents on which reliance 
was placed by the Department to esta- 
blish the charges before the enquiry 
commenced. 


The following facts are not in 
dispute : 

(i) The appellant had requested 
for the supply of the copies of all the 
statements made by the witnesses ata 
pre-enguiry stage as alsofor copies of 
the documents on which reliance was 
placed in support to the charges levelled 
against him, as per his letter dated 21- 
4-1962 Annexuer XI of the writ peti- 
tion addressed to the Chief Secretary. 


(2) The request made by the appe- 
llant was in terms turned down by the 
Disciplinary Authority as per his letter 
dated 25-7-62. Annexure XIX of the 
Writ Petition 


(3) The Disciplinary Authority 
granted permission to the appellant to 
inspect the copies of the statements and 
documents in question, if he so desired. 
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(4) The request made by th 
appellant for being accompanied by 
his Stenographer to whom he couk 
dictate notes based on his inspectiog 
was in terms turned down by th 
Disciplinary Authority, though th 
appellant was told that he himself could 
make such notes as he desired on the 
basis of the inspection made by him. 

(5) The aforesaid copies of the 
statements of the witnesses and the 
copies of the documents have not been 
supplied to the appellant till the conel. 
usion of the departmental proceedings. 


(6) In all as many as 38 witnesses 
were examined in the course of the 
departmental proceeding and as many 
as 112 documents were produced 
to substantiate the 8 charges levelled 
against the appellant 7 | 

Preliminary objection : | 


4 The learned counsel for the 
respondents have raised a preliminary 
objection. It has been conteded that 
no point was made before the High 
Court that the enquiry was vitiated by 
reason of the failure to supply thé 
Statements made by the witnesses at, the 
pre-inquiry stage and the failure t 
make available the copies of th 
documents sought to be used agains: 
the appellant in order to establish thé 
charges. It is no doubt true that thi 
point has not been discussed in the 
judgment rendered by the High Court 
Even so the preliminary objection musi 
be overruled for two good reasons 
Firstly as will be presently shown thé 
averment made on behalf of th 
petitioner that the point was in fac 
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ued before the High Court has not 
n specifically controverted. And 
ondly, after taking into account the 
nective affidavits, this Court has 
nted special leave permitting the 
yellant to raise this point (in fact the 
cial leave is restricted only to this 
nt). 

What transpired at the stage of 
cial ieave: 

(5) Way back in 1977 a notice was 
ued by this Court to the respondents 

show cause as to why special 
ve to appeal should not be 
nted to the appellant when the 
tter came up before this Court for 
unt of special leave. In response to 
> said notice, the respondents filed 
eir counter affidavits. 
ttions of the affidevits extracted 
re under show that while the appellant 
s categorically asserted that the point 
.s raised in the Court, the respondents 
ve not been able to controvert the 
id statement in the affidavit in reply 
\d deny the said allegation: 

The appellant had stated in his 


Gdavit dated 27-10-75 sworn by the 
ypellant as under: — 


“That the High Court has also 
mitted to consider the contention 
rged on behalf of the petitioner that 
rere has been violation of the principles 


f natural justice inasmuch as the 
oard of Inquiry has placed reliance on 


ertain documents which had not been 
isclosed to the petitioner during the 
nguiry.” In the counter-affidavit dated 
eptember’ 1976 sworn by Sri Subodh 


The relevant . 
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Nath Jha, Deputy Secretary to Govern- 
ment of Uttar Pradesh the respondents ~ 
have not been able to specifically 
controvert the averments made in the 
affidavit, as will be seen from the 
following passage: — : 
“That regarding the contents of 
paragraph 20, the deponent has to say 


that the Division Bench of the High 
Court considered every aspect of the 


matter and observed ‘A perusal of the 
report of the Board of Enquiry revealed 


that it has taken great pains to dis- 
cuss the entire prosecution and defence | 


version and given detailed reasons for 
arriving at the conclusion. The Order 
of dismissal passed by the Govern- 
ment of India is also a well consid- 
ered order. We are satisfied that the 
petitioner was afforded a reasonable 
opportunity to substantiate his case 
and gota fair hearing The conten- 
tion, that there has been a violation 


of Article 311 of the Constitution, has 
as such to be rejected.” | 


6 The appellant in his affidavit 


dated 8-11-1976 sworn by the appel- 
lant has stated as under :—- 
“Twas present in the Court at 
the time of the hearing of the writ 
petition before the Division Bench of 
the High Court and my counsel, Shr) 
Shanti Bhushan had argued that there 
was denial of reasonable opportunity 
to the petitioner asa result of denial 
of copies of the documents and state- 
ments referred to in the Memo of Char- 
ges.” 
7. In the counter-affidavit dated 
29-11-1976 sworn by Shri Ravi Shan- 
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kar, UDC, Appointment Section-3, 
U.P. Civil Secretariat, Lucknow the 
respondents have not been able to 
specifically controvert the aforesaid 
averment made in the affidavit, as 
would be seen from the following pas- 
sage :— : 
‘That regarding the contents of 
paragraph 4, the deponent has to sub- 
mit as under :— 
4 »,4 x 

(e) That in reply to this sub- 
para it is stated that the Hon’ble High 
Court has discussed at length the var- 
ious pleas and arguments placed on 
behalf of the petitioner and after due 
consideration, dismissed the Writ Peti- 
tion filed by the petitioner”’. 

It is thus abundantly clear that the 


point was raised in the High Court, 
but the High Court has failed to deal 
with the question As discussed earlier 
apart the from position which emerges 
from the affidavits, the fact remains 
that this Court has permitted the ap- 
pellant to raise this point when the 
special leave was granted. (In fact this 
is the only point on which leave has 
been granted). It is therefore futile to 
contend that the appellant is not enti- 
tled to urge this point in support of 
his appeal. The preliminary objection 
must therefore fail. 


Was there refusal to supply copies? 
8. An examination of the record 
clearly shows that even though the ap- 
pellant had in terms demanded copies 
of the documents and statements in 
question the disciplinary authority had 
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turned down the request. On Dece. 
mber 3, 1963, the appellant had moved 
the Board for copies of documents 
and statements in question. In the ap- 
plication made by the appellant, he hag 
made the request in this behalf in the 
following terms : — + 
“1. That he has not so for been 
supplied with copies of the documents 
cited in evidence and of the statements 
made by persons named as witnesses on 
the eight charges framed against me 
by the first party vide annexures I and 
II to G.O ai 
No. CR 70/II-A-1962, dated 3-4-1962 
from Mukhya Sachiva, Uttar Pradesh. 


2. That to prepare himself for 
cross-examination of the witnesses for 
rebuttal of prosecution evidence and 
for adduction of evidence in my defe- 
nce, the applicant has to make a care- 
ful and detailed study of the said do- 
cuments and statements. a 

3. That itis only after such a 
caretul study of documents and state 
ments that the applicant shall be able 
to decide on the names of the witnesses © 
to be examined in my defence and 
on the nature of documentary evi- 
dence to be adduced in defence. 

49%. +R To Mcnosed Sa 

Prayer. (1) That true copies of all 
the documents cited in evidence onthe - 
eight charges against the applicant be 
kindly supplied to him as early a5_ 
possible e 4 

(2) That in the case of each state 
ment the place, date and time of the | 
recording of statement and the - 
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ne, designation and capacity of the 


cer recording statement be kindly 
icated. 
(3) X x x x 


9. This application was uncere- 
niously rejected by the Board on 
cember 20, 1963* It is thus clear 
tthe appellant’s request for supply 
copies of relevant documents and 
tements of witnesses has been refused 
on unclear terms. We do not consider 
lecessary to burden the records by 
oting the extracts from the letters 
Iressed by the appellant had the 
ly sent to him. 


The extracts quoted hereinabove 
ve noroom for doubt that the dis- 
linary authority refused to furnish 
the appellant copies of documents 
d copies of statements. When a 
yvernment servant is facing a disci- 
Mary proceedings, he is entitled to be 
orded a_ reasonable opportunity to 
eet the charges against him in an 
lective manner. And no one facing a 
partmental enquiry can effectively 
eet the charges unless the copies of 
e relevant.statements and documents 
be used against him are made avail- 


Je tohim. In the absence of such 
ypies how can be concerned employee 


pare his defense, cross-examine the 


*1. P. 139 of the SLP Paperbook : 
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witnesses, and point out the inconsis- 
tencies with a view to show that the 
allegations are incredible? It is difficult 
to comprehend why the disciplinary 
authority assumed an intransigent pos- 
ture and refused to furnish. the copies 
notwithstanding the specific request 
made by the appellant in this behalf. 
Perhaps the disciplinary authority made 
it a prestige issue. If only the discipli- 
nary authority had asked itseif the que- 
Stion: ‘‘What is the harm in making 
available the material?” and weighed 
the pros and cons, the disciplinary 
authority could not reasonably have 
adopted such a rigid and adamant atti- 
tude. On the one hand there was the 


risk of the time and effort invested in 
the departmental enquiry being wasted 


if the Courts came to the conclusion 
that failure to supply these materials 
would be tantamount to denial of rea- 
sonable opportunity to the appellant to 
defend himself. On the other hand by 
making available the copies of the docu- 
ment and statements the disciplinary 
authority was not running any risk. 
There was nothing confidential or pri- 
vileged in it. It is not even the case 
of the respondent that there was invo- 
loved any consideration of security of 
State or privilege. No doubt the disci- 
plinary authority gave an opportunity 


‘*Please refer to your application No. KND/BI-2, dated December 3, 1963 re- 
irding copies of documents and statement cited in evidence. 

The Board of Inquiry regrets that it is not possible for them to accede to your re- 
uest since you have already been allowed by Goverrment an access to the relevant 
ficial records for the purpose of preparing your written statement as provided 
nder sub-rule (4) of rule 5 of the All India Services (Discipline and Appeal) 


ules, 1955.” 
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to the appellant to inspect the docu- 
ments and take notes as mentioned 
earlier. But even in this connection the 
reasonable request of the appellant to 
have the relevant portions of the docu- 
ments extracted with the help of his ste- 
nographer was refused He was told to 
himself make such notes as he could. 
This is evident from the following pass- 
age extracted ftom communication 
dated 25-7-1962 from the disciplinary 
authority to the appellant :— 

“The Government has been pleased 
to allow you to inspect all the docum- 
ents mentioned in Annexure II to the 
charge sheet given to you. While inspe- 


cting the documents, you are also 
allowed to take notes or even 
prepare ‘copies, “if you ~ so like, 


but you will not be permitted to take 
a stenographer or any other person to 
assist you. In case you want copies of 
any specific documents, from out of 
those inpected by you, the request will be 
considered on merits in each case by the 
Government. In case you want to 
inspect any document, other than 
those mentioned in Annexure II, you 
may makea request accordingly bri- 
efly indicating its relevancy to the 
charge against you, so. that orders 
ofthe Government could be obtained 


for the same, X X x wertAs 
pointed out above, if you wish to 
have copies of any specific docu- 


ments, from those inspected by you, 
you should make a request in writing 
accordingly, mentioning their relevancy 
to the charge, so that orders of Govern- 
ment could be obtained. 


-on the facts of each case. 
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Government, however, maintains t 
you are not entitled to ask for cop 
of documents asa condition precede 
to you inspection of the same. | 
further to add that in case you do 
inspect the documents on the date fi 
you will do so at your own risk.” ; 
10. And such a instance was adopte 
in relation to an inquiry whereat a 
many as 38 witnesses were examined 
and 112 documents running int 
hundreds of pages were produced t 
substantiate the charges. In the fae 
and circumstances of the case we fin 
it impossible to hold that the appellan 
was afforded reasonable opportunit 
to meet the charges levelled agains 
him. Whether or not refusal to suppl 
copies of documents or statements hai 
resulted in prejudice to the employe 
facing the departmental inquiry depend 
We are no 
prepared to accede to the submissiot 
urged on behalf of the respondents tha 
there was no prejudice caused to th 
appellant in the facts and circumstance 
of this case. The appellant in bi 
affidavit page 309 of the SLP Pape 
book has set out in a tabular B 
running into twelve pages as to hos 
he has been prejudiced in regard to hi 
defence on accouut of the non-suppli 
of the copies of the documents. We dé 
not consider it necessary to burdel 
the. record by reproducing the saiC 
statement. The respondents have n0 
been able to satisfy us that no prejudic 
was oceasioned to the appellant. 
ll. Be that as it may, evel 
without going into minute detail it i 
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ident that the appellant was entitled 
have an access to the documents and 
atements throughout the course of 
e inquiry. He would have needed 
ese documents and statements in order 
cross-examine the 38 witnesses who 
ere produced at the inquiry to 


tablish the charges against him So 
so at the time of arguments, he would 


ave needed the copies of the docum- 
ats. So also he would have needed 
ie copies of the documents to enable 
im to. effectively cross examine 
e witnesses with reference to the 
yntents of the documents. It js 
bvious that he could not have done 
9 if copies had not been made available 
> him. Taking an overall view of the 
matter we have no doubt inour mind 
mat the appellant has been denied a 
easonable opportunity of exonerating 
imself. We do 1ot consider it necess- 
ty to quote extensively from the 
uthorities cited on behalf of the parties, 
yond making passing reference 
o some of the citations, for, whether 
yw not there has been a denial to 
ifford a reasonable opportunity in the 
yackdrop of this case must substantially 
lepend upon the facts pertaining to this 
matter. 

t2.* ihe appellant relied 
on Tirlok Nathv. Union of India 
1967 Serv LR 759 (SC) in support 
of the proposition that if a public 
servant facing an inquiry is not supplied 
copies of documents, it would amount 
to denial of reasonable opportunity. 
It has been held in this case: 

“Had he decided to do so, the 
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documents would have been useful to the 
appellant for cross-examining the witen- 
esses who deposed against him. Again 
had the copies of documents been 
furnished to the appellant he might, 
after perusing them, well have exercised 
his right under the rule and asked for 
an oral inquiry to be held. Therefore 
in our view the failure of the Inquiry 
Officer to furnish to the appellant with 
copies of the documents such as the 
FIR and statements recorded at Shidhi- 
pura house and during the investigation 
must held to have caused prejudice 
to the appellant in making his defence 
at the inquiry.” 


Reliance has also been placed on 
State of Punjab v. Bhagat Ram (1975) 
2SCR 370 and State of Uttar Pradesh v. 
Mohd. Sharif (dead) through LRs. 
(1982) 2 Lab LJ 180 in support of the 
proposition that copies of statement 
of witnesses must be supplied to the 
Government servant facing a depart- 
mental inquiry. It has been emphati- 
cally stated in State of Punjab v. Bhagat 
Ram by this Court as under:— 


“The State contended that the 
respondent was not entitled to get copies 
of statements. The reasoning of the 
State was that the resp>ndent was given 
an opportunity to cross-examine the 
witnesses and during the cross-exami- 
nation the respondent would have the 
opportunity of confronting the witnesses 
with the statements. It is contended 
that the synopsis was adequate to acqu- 


aint the respondent with the gist of the 
evidence. 
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The meaning of a reasonable oppo- 
tunity of showing cause against the 
action proposed to be taken is that the 
Government servant is afforded a reaso- 
nable opportunity to defend himself 
against. the charges on which inquiry 


is held. The Government — servant. 
should be given an opportunity to deny 


his guilt and establish his innocence. 
He can do so when he is told what the 
charges against himare. He can do 


so, by: cross-examining. The witnesses 
produced against him The object of 


supplying statements is that the Gover- 
nment servant will be able to refer to 
the previous statements of the witnes- 
ses proposed to be examined against 
the Government servant. Unless the 
statements. are given to the Govern- 
ment servant he will not. be able to 
have an effective and useful cross-ex- 
aminaion. 

It is unjust and unfair to deny the 
Government servant copies of statem- 
ents of witnesses examined during in- 
vestigation and produced at the in- 


quiry in support of the charges leve- 
lled against the Government servant. 


A synopsis does not satisfy the re- 
quirements of giving the Government 
servant a reasonable opportunity of 
showing cause aginst the action pro- 
posed to be taken.” 

13. In view of the pronounce- 
ments of this Court it is impossible to 
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take any other view. As _ discussed 
earlier the facts and circumstances of 


this case also impel us to the conclu. 
sion that the appellant has been denied 


reasonable opportunity to defend him. 


self In the result, we are of the 
Opinion that the impugned order of 


dismissal rendered by the disciplinary 
authority is violative of Article 311 (2) 


of the Constitution of India inasmuch 
as the appellant has been denied re 
asonable opportunity of defending him- 
self and is on that account null and 
void. We accordingly allow the ap- 
peal. The judgment of the High court 
is set aside The impugned order of 
dismissal dated 10-11-1967 passed 
against the appellant is quashed and 
set aside. We further declare that the 


impugned order of dismissal is a nut 
lity and non-existent in the eye of 


law and the appellant must be 
treated as having continued in service 


till the date of his superannuation on 
January -31, 1983. Taking into acco- 
unt the facts and circumstances of 
this case and the time which has elap- 
sed we are of the opinion that the 
State Government should not be per- 
mitted to hold a fresh inquiry against 
the appellant on the charges in quest 
ion. We therefore direct e 
Government not to do so. : 
14. The appeal is allowed a 
cordingly with costs throughout. | 
Appeal allowed 
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OBSERVATION 


Constitution of India, Arts. 14, 32—Superannuation—Age of officers of Bharat | 
roleum fixed at 58 years while that of clerks at 60 years—Not discriminatory 


isdictions under Art. 32 and S.10, ID Act compared. 


(14 of 1947), S. 10). 


(Industrial Disputes 


OBSERVED BY 
R. S. Pathak and R. N. Misra, 
Hon’ble Chief Justice and Judges Supreme Court of India 


IN 


Writ Petn. (Civil) Nos. 1566-67 and 1548-71 of 1984 and 2740-45 of 1985, 
ided on 11-9-1986 between Tejinder Singh and another, Petitioners v. M/s 
rat Petroleum Corporation Limited and another, Respondents. 


and 


O. P. Gupta and others, Petitioners v. M/s. Bharat Petroleum Corporation Ltd. 


}another, Respondent. 


- And 


K. P. Gokhale and others, Petitioners v m/s. Bharat Petroleum Corporation 


|., Respondent. 


TEXT 


Ranganath Misra, J.:— All these 
Jlications under Article 32 of the 
nstitution are by officer called the 
nagement Staff employed under the 
spondent No. 1 and challenge in all 
Writ petitions is to the age of sup- 
nnuation at 58 Years. The principal 
und of attack is discrimination 
ween the clerical staff for whom the 
, of retirement is 60 years had the 
nagement staff in whose case such 
minal point is 58 years. It is also the 
im of the petitioners that in keeping 
th the current trend in the commer- 
1 field such age should be fixed 
60). 


2. Each of the petitioners in Writ 
Petitions Nos. 15466 and 16467 of 1984 
and 2745 of 1985 is a recent recruit for 
the management staff while each of the 
petitioners in the remaining cases was 
an employee under the Burmah Shell 
Oil Storage and Distributing Company 
of India Limited and after the take over 
of that Company under the Burmah 
Shell (Acquisition of Undertakings in 
India.) Act, 1976, has become an officer 
of respondent No. 1 

3. In Som Prakash’  Rekhi v. 
Union of India, (1981) 2 SCR 111: 
(AIR 1981 SC 212), this Court has held 
respondent No. | to be “State” within 
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the meaning of Article 12 of the Const- 
itution. There has, therefore, been on 
dispute before us that the petitioners 
would be entitled to invoke the protec- 
tion of of Article 14 in case there indeed 
be any discrimination. 


4. This Court in Workmen of the 
Bharat Petroleum Corpn. Ltd. 
(Refining Division) Bombay v. Bharat 
Petroleum Corpn Ltd, (1984) 1 SCR 
251 : (AIR 1984 SC 356), directed the 
retirement age of the clerical staff of the 
Refinery Division of respondent No. 1 
to be fixed at 60 years. Petitioners have 
contended that the disparity in the age 
of retirement between two groups of 
employees gives rise to discriminatory 
treatment. This stand is not tenable for 
more than one reason. Clerical staff 
and officers of the management staff 
belong to separate classifications and 
no argument is necessary in support of 


it, petitioners have not contended and ~ 


perhaps could not legitimately contend, 
that two classes 
per. In the Workmen’s case itself, 
this Court did not extend the benefit 
of superannuation at the age of 60 to 
all clerical staff but limited the same to 
that category of employees working in 
the Refinery Division, Bombay, Classi- 
fication on the basis of reasonable diffe- 
rentia is a well-known basis and we are 
of the view that the petitions are not 
entitled in the facts of the case to seek 
support from Article 14 for their 
Claim. 


5. The claim of the clerical staff arose in 
an industrial dispute. The scope of such 


of officers stand at — 
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an adjudication is wide and broard bag- 
ed. The Tribunal has expansive jurisdict- 
ion to exercise when a reference is made 
to it This Court in appeal against th 

Award was exercising the same jurisdi 

ction in that case. We do not think, if 
would be appropriate for this Court to 
exercise that jurisdiction in dealing with 
an application under Article 32 of the 
Constitution It must also be remem- 
bered that officers of the management 
staff are not workmen : 


6 It is true that this Court in 
workmen of the Bharat Petroleum Cor- 
poration Ltd. (Refinining i 
Bombay (AIR 1984 SC 356) quoted with 
approval its earlier observations in 
British Paints (India) Ltd v. Its work 
men (1966) 2SCR 523: (AIR 1966 SC 
732) where it was said : if 


“But time in our opinion has now 
come considerting the improvenm- 
ent in the standard of health and incre- 
ase in longevity in this country during 
the last fifty years that the age of retire- 
ment should be fixed ata _ higher level 
and we consider that generally speaking 
in the present circumstances fixing th 
age of retirement at 60 years would be 
fair and proper, anlest there af; 
special circumstances justifying fixati | 
of a lower age of retirement.” | 

Again in G.M. Talang v. Shaw: 
Wallace and Co. (1964) 7 SCR 424: 
(AIR 1964 SC 1886), this Court referral 
to the Report of the Norms Committe 
where it was said : | 


“After taking into consideration 
the views of the earlier Committees a 


| 
=| 
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nmissions including those of the 
ond Pay Commission the report of 
ich has been released recently, we 
that the retirement age for workmen 
ill industries should be fixed at 60,’. 


A distincton in the treatment on 
point in issue between workmen 
| officers is cleary discernible in judi- 
| thinking as also expert opinicn. 
sides, the petitioners have not brou- 
_ before the Court all the material 
svant to the making ofa claim as 
de from which support could be 
1. On the other hand, the respond- 
No. 1 in its affidavit in opposition 
; placed various aspects to justify 
ition and continuation of the present 
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age of retirement. In may be that some 
day, in keeping with the trend of the 
times, a claim of the type as laid in 
these applications may have to be exam- 
ined. We, however, hope that adjudic- 
ation will be required to be made on 
more cogent and appropriate material 
than now. If this Court is moved, it 
has then to be considered whether an 
application under Article 32 is the pro- 
per remedy for it. We are, however, of 
the view that the petitioners are not 
entitled to their claim in these applicat- 
ions. The Writ Petitions are dismissed 
but without costs. 


Petitions dismissed. 


Se Se et ee 
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IT IS THE ESSENCE OF DEMOCRACY 
| TO OBEY, 
NO MASTER BUT THE LAW 


ort No. 37, p. 01 B. C. Ray 34d 
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Supreme Court of India 


OBSERVATION 


Compulsory Retirement—Senior Superintendent of Police is competent autho- 
to make appointment to non-gazetted ranks of Sub-Inspectors etc.—The (S.S.P.) 
gally competent to pass order of compulsory retirement of a Sub-Inspector in 
lic interest after his attaining 50 years of age under R. 3 (1) (a). Decision of 
jab High Court, Reversed— Constitution of India, Arts. 309, Proviso, 110, 111— 
jab Civil Services (Premature Retirement) Rules (1975), Rr. 3 (1) (a), 2 (i), 12 I, 
FG? ).. 

» OBSERVED BY 


R. S. Pathak, V. Khalid and B. C. Rai, 
Hon’ble Chief Justice and Judges, Supreme Court of India. 


IN 


Civil Appeal No. 2416 of 1981, decided on 10-12-1986 between State of Punjab 
others, Appellants v Manohar Lal, Respondent. 


TEXT 


B.C Ray, J. :— This appeal by 
cial leave is against the judgment 
' decree passed in Regular S. A. 
2868 of 1980 by the High Court 
Punjab & Haryana whereby the app- 
was dismissed. 

2. The respondent, Manohar Lal 
>» was at the relevant time working 
sub-Inspector in the Police Line, 
rdaspur was compulsorily retired 
Order No. 9754-B dated 24-9-1975 
ed by Shri M.M. Batra, Senior 
yerintendent of Police, Gurdaspur, 
public interest. The said order of 
mpulsory retirement has been challe- 
dd by the respondent by filing a 
t being case no. 86 of 1977 praying 
a declaration that the aforesaid or- 
- of compulsory retirement is illegal, 
ila fide, unconstitutional, against the 


rules of natural justice and the plaint- 
iff-respondent shall be deemed to be 
in service of the Punjab State to the 
post of Sub-Inspector till his retire- 
ment at the age of 58 years ie. on 
13-2-1981. There is also a prayer for 
a direction to the defendant appellant 
for payment of the balance of the salary 
for the period from 5-9-1974 to 
23-9-1975 i. e. the suspension period 
after deducting therefrom the subsis- 
tence allowance paid by the defendant 
and also the increment that has acc- 
rued to him under the rules from time 
to time during that period. This 
amount was stated to be Rs. 3,446/- 
for the said period. The said suit was 
heard by the Subordinate Judge, Gurd- 
aspur who by his order dated 27th Jan. 
1979 held that the impugned order was 
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not passed at the instance of Sardar 
Harjit Singh Ahluwalia, D2puty In- 
spector General of Police nor the same 
was vitiated by malice or any mala- 
fides. It was further held that the or- 
der was made innocuously by the 
Senior Superintendent of Police in public 
interest in accordance with the provis- 
ion of Punjab Civil Services (Premature 
Retirement) Rules, 1975. The Sub- 
ordinate Judge also held that so far as 
the pay for the period of suspension 
is concerned the plaintiff was entitled 
to have recovery of Rs. 3, 446/- as 
arrears of pay during the suspension 
period. The suit was accordingly de- 


creed in part. Against the said judg- 


ment and decree two appeals were 
filed, one by the plaintiff-respondent 
Manohar Lal being C. A. No. 169/ 
308 of 1979 and another by the 
State of Punjab registered as C. A. 
No. 170 of 1979 and 12 of 1980. Both 
these appeals were heard together and 
were disposed of by a common judg- 
ment by the Additional Sessions Judge, 
Gurdaspur. Decreeing the Civil Appeal 
No. 169/308 of 1979 it was held that 
the order of compulsory retirement 
was made by an officer namely Senior 
Superintendent of Police, Gurdaspur 
who was below the rank of Inspector 
General of Police who is the appointing 
authority of the petitioner. It was also 
held that the judgment and decree as 
regards the payment of the balance of 
emoluments during the period of sus- 
pension after the reinstatement of the 
petitioner, was legal and valid and the 
said decree was affirmed and the appeal 
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was allowed decreeing the suit. In th, 
view of the matter the appeal filed b 
the State was dismissed. Against th 
said judgment and decree the State 

Punjab preferred the instant ap 

being R.S.A. No. 2868 of 1980 befor 

the High Court of Punjab and Haryall 
The High Court dismissed the sai 
appeal and affirmed the judgment an 
decree of the lower appellate Cour 
Against this judgment and decree 

present appeal was filed before i 
Court with an application leave und 
Art. 136 of the Constitution. ' 


: 
3. The only question that arises f 
consideration in this appeal is whethe 
the order of compulsory retiremen 
made by the Senior Superintendent o 
Police, Gurdaspur is illegal and invali 
being passed by an authority low 
in rank than the appointing authorit 
which according to the responden 
is the Deputy Inspector General 0 
Police. It appears that the Governmen: 
of Punjab framed rules under provi ist 
to Art. 309 of the Constitution an 
these rules arte termed as the Punjal 
Civil Services (Premature Retirement 
Rules, 1975. In Rule 2 (i) the ‘A ppoi n 
ting Authority’ has been defined — 4 


wants to retire or any other authorit! 
to which it is subordinate. +4 


4. Rule 3 reads as follows :-— _ 
“3 (1) (a) The appropriate au ho 
ity shall, if it is of the opinion that i 
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s in public interest to do so, have the 
bsolute right, by giving an employee 
rior notice in writing to retire that 
mployee on the date on which he com- 
letes twenty-five years of qualifying 
ervice or attains fifty years of age or 
nany date thereafter to be specified 
n the notice. 

(b) The period of such notice 
shall not be less than three months : 


provided that where at least three 
months’ notice is not given or notice 
for a period less than three months is 
piven, the employee shall be entitled 
‘o claim a sum equivalent to amount of 
his pay and allowances, at the same 
rates at which he was drawing them 
immediately before the date of retire- 
ment for a period of three months or, 
as the case may be, for the period by 
which such notice falls short of three 
months.” 

5. The relevant excerpt of Rule 
12 1 is quoted herein below :— 

“The following table summarises 
the directions given by the Provincial 
Government under Clause (b) of Sub- 
section (1) of Section 241 of the Gover- 
nment of India Act., 1935, in regard 
to the authorities competent to make 


appointments to the non-gazetted rank. 


1 2 3 


Class of Deputy Inspector Full powers 
Govern- General of Police. subject to 
ment Assistant Inspec- rules gover- 
servants tor-General, Govt ning the 

Railway Police, 

Assistant Inspec- 

tor 
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General, Provincial condi- 
Additional Police tions 
(designated as Co- of ser- 
mmandant, Provi- vice as 
ncial Additioaal defined 
Poliee) and the in Pol- 


Assistant Ins- ice 
pector-General Rules 
Police (Traffic) 
Sergeants, Superintendents of 
Sub-Insp- Police Comman- 
ectors and dants of P. A. C. 
Assistant Vide C.S No. 155 
Sub-Insp- dated 2nd June, 
ectors 1964 and Deputy 
Superintendents 
(Administrative), 
Government Rail- 
way Police and 
Assistant Superin- 
tendent, Govern- 
ment Railway 
Police. 


Rule 13.3(2) also provides that sub- 
stantive promotions to the rank of sub- 
Inspector and Assistant Sub-Inspector 
shall be made by the Superintendent 
of Police and the Assistant Superintend- 
ent, Government Railway Force. 


6. Onconsidering the provisions 
of the aforesaid rules it is quite clear 
and apparent that the Senior Superint- 
endent of Police, Gurdaspur being the 
competent authority to make the appo- 
intment to the non-gazetted ranks of 
Sub-Inspectors, is also legally compe- 
tent to pass the order of compulsory 
retirement of the plaintiff-respondent 
in public interest in accordance with the 
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provisions of Rule 3 (1) (a) and (b) of 
the said rules. It has been tried to be 
contended by referring to the provisions 
of Rule 13.9, Sub-rule (2) by the respon- 
dent wherein it has been provided that 
substantive promotion to the rank of 
Assistant Sub-Inspector is to be made 
by the Deputy Inspector General of 
Police in accordance with the principles 
prescribed in Rule 13.1 that the Super- 
intendent of Police is not the competent 
authority to make the impugned order. 
It is only the Deputy Inspector General 
of Police who is competent to make tie 
order of compulsory retirement in ques- 
tion. This argument cannot be sustai- 
ned in view of the specific provisions 
made in Rule 12.1 wherein it has been 
provided that the Superintendent of 
Police is competent to make the appoint- 
ment to the non-gazetted ranks of Sub- 
Inspectors of Police and Assistant Sub- 
Inspector of Police. On a reading of 
both these provisions of the Rules 12.1 
and 13.9 (2) it is clear and apparent 
that the Senior Superintendent of Police, 
Gurdaspur is legally competent to make 
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the impugned order of compulsory retire- 
ment of the plaintiff respondent from 
service in public interest after his atta- 
ining 50 years of age in accordance with ~ 
the provisions of Rules 3 (1) (a) of the ~ 
Punjab Civil Services (Premature Retire- — 
ment) Rules, 1975. | 
7. In view of the reasons stated — 
hereinbefore we donot find any merit 
in the contention made on behalf of the 
respondent and therefore we allow the — 
appeal and set aside the judgment and 
order of the High Court in part in so 
for as it affirms the judgment and decree ‘ 
af the lower appellate Court, setting — 
aside the order of compulsory retire-— 
ment. The judgment end decree of the - 
trial Court is hereby affirmed and the 
decree of the lower appellate Court as 
regards the payment of Rs. 3,446/- being — 
the balance of pay after deducting the 
subsistence allowance during the period — 
of suspension of the respondent from 
5-9-1914 and 23-9-1975 is hereby affir- 
med. There will however, be no order 
as to costs. i 


aes et 


Appeal allowed. : 
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OBSERVATION 


(A) Service matter—Writ petition before Supreme Court alleging denial of 
notional opportunities due to irregular implementation of relevant rules—Ques- 
left open to be decided by Administrative Tribunal in view of inadequacy of 
erial and nop impleading persons likely to be affected. (Administrative Tribunal 
(13 of 1985), S.28)~— Constitution of India, Arts. 32, 311. 


(B) Direct recruits and promotees—Discrimination between—Promotee officers 
elecommunication Research Centre granted Special Pay—Denial to direct recruits 
igh doing same job and possessing equal qualifications—Held, discriminatory 
entific & Technical Officers Grade I (Telecommunications Research Centre of the 
s & Telegraph Departmedt) Recruitment Rules (1962), R 17) Constitutian of 
a, Arts. 16, 14 


OBSERVED BY 


E.S. Venkataramiah and K.N. Singh, 
Hon’ble Chief Justice and Judges Supreme Court of India. 


IN 


Writ Petitions Nos. 3269-3290 of 1982 decided on 16-1-1987 between Telecom- 
ication Research Centre Scientific Officers (Class I) Association and others, 
tioners v. Union of India and others, Respondents. 


TEXT 
Venkataramiah, J.:—The first peti- of the Department and in advising 
er in these petitions is the Telecom- the P.&T. Board on _ relevant 
ication Research Centre Scientific technical matters relating to 
cers (Class I) Association. The the introduction of new equipment 
tioners 2 to 22 are its members. and technology in the existing 


y are working as officers in the 
communication Research Centre 
he Posts and Telegraph Department 
sh is directly under the control of 
P. &.1T. Board of the Ministry of 
amunications, Government of India. 

Telecommunication Research 
tre is engaged inthe research and 
lopment work concerning the tele- 
munication equipment for the use 


public communication network. The 
recruitment to the differnt cadres in the 
Telecommunication Research Centre is 
now being made under the Scientific 
and Technical officers Grade I (Teleco- 
mmunications Research Center of the 
Posts and Telegraphs Department) 
Recruitment Rules, 1962 (hereinafter 
reterred to as ‘‘the Recruitment Rules’’) 
framed by the President under the pro- 
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viso to Article 309 of the Constitution 
of India. During the period between 1956 
& 1962 and further till 1965 all the Class 
1 vosts of the Scientific and Technical 
officers Grade 1 namely Assistant Direc- 
tor and Deputy Director were manned 
by the Transferred Field Officers belon- 
ging to the Indian Telecommunication 
Service Group A & Group B. For the first 
time the Union Public Service Commi- 
ssion advertised for the recruitment of 10 
Scientific and Technical Officers Grade 
I in the Telecommunications Research 
Centre under the Recruitment Rules. 
These were General Central Service 
Class I posts and they continue to be 
so tilltoday. In response to the said 
advertisement petitioners 2, 3 and 4 app- 
lied for recruitment and they were selec- 
ted for appointment to the posts of 
S & T. Os. Grade I. At the time of the 
filing of these writ petitions there were 
in all 21 officers who had been recruited 
at the entry level of Junior Class I posts 
of S. &. T. Grade I. They were recru- 
ited in four batches in 1965, 1967, 1970 
aud 1973. 

2. The Class I posts in the. Teleco- 
mmunication Research Centre. consist 
of the following posts: 

1. Director Senior Adminis- 
trative Grade Level I) 

2. Additional Director (Senicr 
Administrative Grade Level II) 

3. Deputy Directors (Junior 
Administrative Grade) 

4. Assistant Directors (Senior 
Class I) 

5. Scientific and Technical Offi- 


A ee 
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cers Grade I (Junior Class I), 
3. The posts of Deputy Direc- 
tors, Assistant Directors and S.T. Os, © 
Grade I are filled by the following 


methods: 


(a) by direct recruitment through — 
the Union Public Service Commisson, © 
(The petitioners belong to this category. © 
They are now holding the posts of Assi- 
stant Directors or Deputy Directors 
since 1975. Direct recruitment to the, 
Telecommunication Research Centre — 
has been discotinued). : 

(b) by transfer of Group A Field 
Officers recruited through the Union 
Public Service Commission by written 7 
examination followed by an interview, 
(These officers belong to the Indian 
Telecommunication Service Group A) a 
and ig 
(c) by transfer of Group B Field 1 
Officers who are Posts and Telegraphs 2 
departmental promotees belonging to x. 
the Telegraph Engineering Service, — 
Group B. is 

4. The direct recruits to which — 
category the petitioners belong and — 
the Transferred Field Officers Group 
A working in the Telecommunication — 
Research Centre discharge same func- ~ 
tions and duties. The qualifications for — 
recruitment prescribed in the case of 
both classes are the same They are in 
the same pay scales from 1-1-1973.at 
the comparable levels/grades,, ie., Scie- 
ntificand Technical Officers Grade I, — 
Assistant Directors and Deputy Direc- 
tors as recommended by the Third Pay 4 
Commission and accepted by the — 
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srnment. 
5. In these petitions, the petiti- 
; have raised two grounds, namely, 
rst relating to the denial of promo- 
11 opportunities to them on account 
e irregular implementation of the 
of promotion contained in the 
uitment Rules and the second 
ng to violation of Article 14 and 
Je 16 of the Constitution by not 
ting them the same special pay 
h is granted to the transferred 
rs who are working in the Tele- 
munication Research Centre in the 
» posts and discharging the same 
tions as the petitioners. 
6. Having regard to the inade- 
y of the material produced by 
the sides before us and to the fact 
the officers who are likely to’ be 
‘ted by the decision are not implea- 
as parties by name to these petiti- 
we are of the view that first ques- 
‘should be left open to be decided 
he Central Administrative Tribunal. 
accordingly express no Opinion on 
said question. 
7. The second question relating to 
grant of Special Pay requires to be 
ided by us. It is seen that the Indian 
seommunication Service Officers 
» are working in the Tclecommuni- 
on Research Centre are being given 
cial Pay of Rs. 300/-Rs.200/-and 
150/-per month in addition to their 
‘scales in the grades of Deputy 
ector, Assistant Director and Scien- 
> and Technical Officers Grade I 
pectively with effect from 1-1-1973. 
» direct recruits to which 
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catego1ly the petitioners belong are 
not given any Special Pay in- 
these grades and they are given only 
the pay at the pay scales prescribed for 
them. It is stated that the total num- 
ber of officers who are thus getting 
Special Pay is of the order of 275 while 
only about 25 officers who are direct 
recruits working in the Telecommunic- 
ation Research Centre are not given 
Special Pay paid to the others holding 
the same posts. A number of repre- 
sentaions had been made earlier by the 
direct recruits but all in vain. It 
appears that at the official meeting held 
in May, 1979 with Shri J. A. Dave 
Secretary, Communications, Governm- 
ent of India, there was consensus on the 
question of granting of Special Pay to 
the direct recruits as in the case of 
transferred officers as can be seen from 
the letter written by the Association of 
the petitioners (Annexure XIX) and 
that the Director, Telecommunication 
Research Centre also recommended 
for granting Special Pay accordingly. 
But nothing came out of all this. Hence 
the petitioners have filed these petitions 
demanding payment of Special pay 
to them also. 


8. The discrimination between the 
direct recruits and the _ transferred 
officers regarding the payment of 
Special Pay is attempted to be justified 
by the Government in the counter affid- 
avit filed by Shri C.L.Sumon, Assistant 
Director General (P & T Directorate). 
It is stated that the petitioners (direct 


recruits) who are Specifically recruited 
to the Telecommunjcation Research 


350 
Report No. 38, p. (4 


Centre for a limited purpose are not 
entitled to any Special Pay but the 
transferred officers, from the Indian 
Telecommunications Service who are 
selected by the Union Public Service 
Commission after a rigorous competive 
examination need to be paid Special 
Pay. Itis alleged that ‘itis felt that 
most of the direct recruits TRC officers 
may be good in small areas in which 
they are working but their capability 


of taking over a complete group and 


directing them to fruitful research 1s 
doubtful’. This statement is a vague 
one and has the effect of adding insult 
to injury. This allegation appears to 
be a lame excuse for denying what is 


legitimately due to the direct recruits 
It is not the case of the Government 


that the petititioners are not competent 
and are not able to discharge their 
duties. All the direct recruits are 
graduate engineers and have been work- 
ing throughout in the Telecommunicar- 
ion Research Centre They do the 
same job as the transferred officials. 
The Special Pay is not being paid to 
the transferred officials for compensat- 
ing their displacement or for their 
qualifications. It is not deputation 
allowance. Itis paid for the arduous 
and special nature of the functions to 
be discharged in the Telecommunication 
Research Centre. The rigorous test is 
applied while transferring them to the 
Telecommunication Research Centre to 
prevent persons of inferior calibre amo- 
ngst them getting into the said centre. 
It does not mean that persons who are 
_ directly recruited and working in the 
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centre are inferior to those who enter 
the centre by transfer. It is interesting 
to note that the Minister of State for 
Communications answered the question 
relating to non-payment of Special Pay 
inthe Lok Sabha on March 30, 1982_ 
thus ; s 
“Question No.5864-Will the Minis- 
ter of Communications be pleased to 
State : ; 


(c) whether itis a fact that Speci- 
al Pay is not given toa few graduate. 
engineers recruited specifically for TRC 
when the qualifications, duties and_ 
responsibilities of these officers in TRE 
are the same as those of the field officers” 
transferred to TRC and what is that f 
reason for not doing so?’, 


; 
Answer Minister of State for 


communications : 


2. The officers specifically recruit i 
for TRC through UPSC, are performing — 
functions for which they are recruited, — 
while on the other hand, the officers” 
drawn from the ITS cadre, when posted : 
in TRC, are required to perform duties, — 
which are not in their general line.” 


9. It is seen from the above answer — 
that the Government had virtually 
admitted that all relevant things such 
as qualifications, functions, duties and — 
responsibilities are the same as between — 
direct recruits and the transferred offici- 
als and that the transferred officials had 
to be paid extra amount by way of Spe- — 
cial pay in addition to their scale of pay 
which is the same as the scale of pay of © 
direct recruits because the transferred — 
officials had to perform in the Telecom- — 
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ication Research Centre duties which 
1ot in their general line. In another 
of the same answer it was also 
itted that many such transferred 
ials were in the Telecommunication 
arch Centre for more than six 
s. Still the Government did not 
y any eagerness to grant special pay 
1e direct recruits also. We feel that 
e is no justification to deny the 
ial Pay at the same rates to the 
st recruits working in the Telecom- 
ication Research Centre. Denial 
pecial Pay in the above circumst- 
s to the direct recruits amounts to 
ition of Articles 14 and 16 of the 
stitution of India. 

10. Following the decision of this 
ttin Randhir Singh v. Union of 
a, (1982) 3 SCR 298 : (AIR 1982:SC 


yand the decision of this Court in — 
. Singh v. Union of India (Writ 


is. Nos. 13097—13176 of 1987 deci- 
today) (reported in AIR 1987 SC 
we hold that the direct recruits (to 
ch category the petitioners belong) 
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Centre are entitled to the Special Pay 
at the same rates at which itis paid to 
the transferred officers working in that 
centre with effect from the date from 
which the transferred officers have been 
drawing the Special Pay. We accordin- 
gly direct the Respondent No. 1-Union 
of India to pay the special pay to the 
direct recruits with effect from the date 
on which the transferred officers comme- 
nced to draw the Special Pay up to date 
and to continue to pay it in future also 
as long as the transferred officers cont- 
inue to get it. The arrears of the Spe- 
cial Pay up to date payable to the direct 
recruits shall be paid within four mon- 
ths from today. : 


11 The above petions are all- 
owed to the above extent. The question 
relating. to the denial of promotional 
opportunities to the petitioners accord- 
ing to the Recrruitment Rules is left 
open to be agitated before the Central 
Administrative Tribunal. No costs. 


Petitions partly allowed. 
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IT IS THE ESSENCE OF DEMOCRACY 
, TO OBEY 
NO MASTER BUT THE LAW 
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OBSERVATION 


(A) Uuauthorised occupation of Government quarter by employee—Recovery 
‘damages equivalent to market rent—Prior notice te employee not necessary—Held 
laxation by Government or estoppel against it could not be inferred in instant case 
vidence Act (1 of 1872), S. 115): (Fundamental Rules, R. 45). Allotment of 
overnment Residences (General Pool in Delhi Rules (1063), SR 317-B-11 and 22. 

(B) Pensions Act (23 of 1871), S. 11—Words “money due or to become due on 
count of pension’’—Include commuted portion of pension payable to retired 
aployee — Rent due from such employee for accupying Government quarter—Cannot 
. deducted from the amount of commuted pension. 


OBSERVED BY 


A.P. Sen and Natarajan, 
Hon’ble Chief Justice and Judges Supreme Court of India. 
IN 
Civil Appeal No. 4426 of 1986 (In SLP. No. (16044 of 1985), decided on W-1- 
87 between Union of India and another, Appellant v. Wing Commander, R.R. 
ingorani (Retd.) Respondent. 


TEXT 
Sen J. :- This appeal by special leave Court. | 
rected against the judgment and order 2. Put very briefly, the essential 
‘the delhi High Court dated Septem- facts are these. In the year 1968 the 
3% 11, 1985 raises question of frequent respondent who was then a Squadron 
currence. The question is whether Leader in the Indian Air Force on being 
here a Government servant retains posted at the Headquarters, Western 
commodation allotted to him under . Command, Palam, Cantonment, Delhi, 
R 317-B-11 beyond the concessional applied on May 9, 1968 for allotment 
‘riod of two months permissible under of accommodation in the Curzon Road 
b-r, (2) thereof, the liability to pay Hostel, New Delhi. In the application 
amages equivalent to the market rent for allotment he gave a declaration that 


r the such period of unauthorised occu- _he had read the Allotment of Govern- 
ition under SR 317-B-22 is contingent ment Residences (General Poo] in Delhi) 


yon the Directorate of Estates serving Rules, 1963 and the allotment made to 
notice upon him that he would be liable —_— him shall be subject to the said Rules, 
) pay market rent for retention of such including the amendments made there 


ccommodation as heid by the High to. The Directorate of Estates by its 
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order dated “June 27, 1968 allotted 
Flat No. 806B to the respondent 
in the Curzon Road Hostel on a 
rent of Rs. 161/- per months, exclu- 
sive of electricity and water charges. 
The respondent was transferred from 
Delhi to Chandigarh on June 11, 1970 
and therefore the allotment of the filat 
to him stood automatically cancelled 
under sub-r (3) of SR 317-B-11 after 
the concessional period of two months 
from the date of his transfer ie w.ef 
August 11, 1970. He however did not 
give any intimation of his transfer to 
the Directorate of Estates with the result 
that he continued in anauthorised occup- 
ation of the said flat for a period 
of nearly five years and was being 
charged the normal rent for that period 
On February 28, 1975 the Estate Officer 
having come to know about the transfer 
of the respondent from Delhi, the 
Directorate addressed a letter dated 
March 18, 1975 cancelling the 
allotment w.e.f August 11, 1970 and 
intimating that he wasin unauthorised 
occupation thereof. -On the next day i. 
e. the 19th, the Directorate sent another 
letter asking the respondent to vacate 
the flat. On March 25, 1875 the respo- 
ndent vacated the flat and handed over 
possession of the same to the Directo- 
rate of Estates. But he addressed a 
letter of even date by which he repudi- 
ated his liability to pay damages alleging 
that he was in possession of the flat 
under a valid contract and that at no 
time was he in unauthorised occupation 
and further that under the said contract 
he was not liable to pay damages. 
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3. It appears that there was some 
correspondence between the parties but 
the respondent disputed his liability to 
pay damages for the period of his unau- 
thorised occupation. In consequence 


thereof, proceedings were initiated by E 
the Estate Officer under S. 7 of the 


Public Premises (Eviction of Unautho-— 
rised occupants) Act. 1971 to recover — 
Rs. 38, 811.17 p. as damages. The 
Estate Officer duly served notices on the — 
respondent under S. 7(3) of the Act from 
time to time and the respondent appe- 
ared in the proceedings and contested 
the claim. Apparently, the responent — 
in the meanwhile made a representation — 
to the Central Government. On such 
representation being made, the Govern-_ 
ment on compassionate grounds red- © 
uced the amount to Rs. 20, 482.—78 p. — 
and deducted the same on October 30, 
1976 from out of the commuted 
pension payable to the respondent. On 
November 25, 1976 the respondent — 
appeared and protested against the 
recovery of the amount of Rs. 20, 428.- 
78 p. from the commuted pension pay- — 
able to him which, according to him ~ 
was contrary toS. 11 of the Pensions — 
Act, 1871, by process of seizure and — 
sequestration. The respondent compl- 
aints that despite his repeated requests, — 
he was not given opportunity of a hear- H 
ing and-was informed that the matter — 
being examined in depth, and that the — 
whole procedure was arbitrary and 
capricious. ‘ 
4. The respondent filed a petition 
in the High Court under Art. 226 of — 
the Constitution challenging the action 


/<—e 
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he Government in making a _ unilat- 
| deduction of Rs. 20, 48278 p. 
ards recovery of damages from the 
ymuted pension payable to him, 
ch, according to him, was contrary 
S 11 of the Pensions Act, 1871. 
. writ petition was allowed by a lear- 
| single judge by his judgment and 
er dated September 7, 1981 
> held that although the allotment of 
flat to the respondent stood cancel- 
in terms of sub-r. (3) of SR 317B- 
w.e.f. August 11, 19701. e. after 
concessional period of two months 
m the date of his transfer, the 
vernment was estopped from claiming 

amount of Rs. 20, 484. 78 p. 
damages equivalent to the market 
t under SR. 417-B-22 for the period 
m August 11, 1970 to March 25, 1975. 
coming to that conclusion, the 
rned single Judge held that the 
vernment not only knowingly all- 
ed the respondent to continue in 
supation till March 25; 1975 
d charged him the normal rent of Rs. 
[/-per month presumable under its 
wer of relaxation under SR 317-B-25. 


ther, he held that the Government 
ving failed to serve the respondent 
th a notice that he would be liable to 
y market rent for the period of such 
authorised occupation, the doctrine 
‘promissory estoppel precluded the 
overnment from claiming damages 
uivalent to the market rent under SR 
7-B-22 for the appellant preferred an 
peal but a Division Bench by its judg- 
ent under appeal affirmed the decision 


309% 
A. P. Sen 
Judge 
Supreme Court of India 


of the learned single Judge. It based 
its decision mainly on the the terms of 
SR 317-B-25 which confer the power of 
relaxation on the Government and held 
that since the Government had not 
recovered the rent at the market rate 
as permissible under SR 317-B—22 w. e. 
f. August 11, 1970 and having know- 
ingly allowed the respondent to retain 
the flat for the period in question, it 
must be presumed that Government had 
acted in exercise cf its power of relaxat- 
ion under SR 317-B-25. 

5. In support of the appeal Shri 
G. Ramasway, learned Additional Soli- 
citor General mainly advanced two 
contentions. First of these is that 
where a Government servant has retat- 
ned the Government accommodation 
allotted to him under SR 317-B-11 (1) 
beyond the concessional period of two 
months allowed under sub-r. (2) there- 
of the liability to pay damages equal 
to the market rent for the period of 
his unauthorised occupation is not a 
contingent liability. It is urged that 
the High Court was in error in hold- 
ing that the appellant was not entitled 
to deduct Rs. 20, 482 78p. from the 
commuted pension payable to the re- 
spondent because of the failure of the 
Directorate of Estates to serve the re- 
spondent with a notice after the all- 
otment of the flat in question stood 


automatically cancelled w. e. f. August 
11, 1970. Secondly he submits that 


the construction placed by the High 
Court upon SR. 317-B-22 was plainly 
erroneous It is submitted that the 


High Court was wrong in assuming 
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that there was some kind of estoppel 
operating against the Government and 
in proceeding upon the basis that re- 
covery of damages equivalent to the 
market rent for use and occupation 
for the period of unauthorised occup- 
ation was punitive in nature and there- 
fore the Court had power to grant 
relief against recovery of damages at 
that rate. These contentions must, in 
our opinion prevail. 


6. It would be convenient here 
to set out the relevant statutory pro- 
visions. Sub-s. (2) of S. 7 of the 
Public Premises (Eviction of Unauthor- 
ised Occupants) Act, 1971 invests the 
Estate Officer with authority to direct 
the recovery of damages from any 
person who is, or has at any time been, 
in unauthorised occupation of any 
public premises, having regard to such 
principles of assessment of damages 
as may be prescribed, R. 8 of the 
Public Premises (Eviction of Unautho- 
rised Occnpants) Rules, 1971 lays 
down the principles for assessment of 
such damages. Among other things, 
R. 8 (c) provides that in making as- 
sessment of damages for unauthorised 
use and occupation of any public pre- 
mises, the Estate Officer shall take 
into cousideration the rent that would 
have been realised if the premises had 
been let on rent for the period of unaut- 
horised occupation to a private person. 
Allotment of residential premises owned 
by Government in Delhi is regulated 
by the Allotment of Government Resi- 
dences (General Pool in Delhi) Rules, 
1963. Sub-r (1) of SR 317-B-11 pro- 
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vides inter alia that an allotment of 
such premises to a Government off 
Shall continue in force until the ex. 
piry of the concessional period permi. 
ssible under sub-r. (2) thereof after 
the officer ceases to be on duty in ar 
eligible office in Delhi. Sub-r (2) of 
SR. 317-B-11 provides that a residenge 
allotted to an officer may, subject to 
sub-r. (3), be retained on the happe 
ning of any of the events specified ig 
Column 1 of the Table underneath for 
the period specified in the correspon- 
ding entry in Column 2 thereunder, 
The permissible period for retention 
of such premises in the event of tran- 
sfer of the Government Officer to a 
place outside Delhi is a period of 
two months. SR 317-B-22 insofar as 
material provides as follows : fa 
“Where, after an allotment has 
been cancelled or is deemed to be cane 
celled under any provision contained 
in these rules, the residence remains 
or has remained in occupation of the 
officer to whom it was allotted or of 
any person claiming through him, such 
officer shall be liable to pay damages 
for use and occupation of the reside 
nce, services, furnitures and garden 
charges, equal to the market licence 
fee as may be determined by Govern: 
ment from time to time ” 4 
7. It is difficult to sustain the 
judgment of the High Court or the 
reasons therefor. The construction 
placed by the High Court on the 7 
provisions contained in SR 317-B 
and SR 317-B-25 is apparently errone- 
ous. Jt is plain upon the terms of sR 
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-B-25 that the liability to pay 
mages equal to the market rent 
rond the concessional period is an 
olute liability and not a contingent 
>, Both the learned single Judge 
well as the Division Bench were 
arly in error in subjecting the liabi- 
7 of a Government Officer to pay 


met rent for the period of 
authorised occupation to the 
ilment of the condition that 


-Director of Estates should serve 
n with a notice that in the event of 
continuing in unauthorised occupa- 
n he would be liable to pay market 
it. They were also in error in proceed- 
-upon the wrongiul assumption that 
ce the Government had not recovered 
> rent at the market rate as permissi- 
-under SR 317-B-22 and allowed the 
pondent to continue in unauthorised 
supation fora pe.iod of nearly five 
ars, it must be presumed that the 
yvernment had relaxed the conditon 
favour of the respondent under SR 
7-B-25 The view expreised by the 
gh Court that there was a presump- 
yn of relaxation of the condition for 
yment of market rent under SR 317- 
22. due to inaction on the part of the 
Overnment, is not at all correct. For 
valid exercise of relaxation, the 
mdition pre-requisite under SR 317-B- 
‘is that the Government may relax 
| or any of the provisions of the Rules 
the case of any officer or residence 
class of officers or types of residences 
freasons to be recorded in writing. 
1ere was no question of any presump- 
on arising for the relaxation which 
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had to be by a specific order by the 
Government for reasons to be recorded 
in writing. Nor was there a question 
of any promissory estoppel operating 
against the Govcrnment ina matter of 
this kind 
8 Inthe facts and circumstances 
of the present case, the respondent had 
given a declaration in his application 
for allotment that he had read the 
Allotment of Government Residences 
(General Pool in Delhi) Rules, 1962 
and that the allotment made to him 
shall be subject to the said Rules as 
amended from time. According to sub- 
r (3) of SR 317-B-11 the allotment was 
tocontinue till the expiry of the 
concessional period of two months under 
sub-r. (2) thereof after June 11, 1970, 
the date of transfer and thereafter it 
would be deemed to have been cance- 
lled. It is not disputed that the respo- 
ndent continued to remain in occupat- 
ion of the premises unauthorisedly from 
August 11, 1970 even after his transfer 
outside Delhi. He was not entitled to 
retain any accommodation either general 
pool or the defence pool once he was 
transferred to a place outside Delhi. 
The respondent retained the tat in 
question at his own peril with full 
knowledge of the consequences. He was 
bound by the declaration to abide by 
the Ailotment Rules and was clearly 
liable under SR 317-B-22-to pay dama- 
ges equal to the market rent for 
the period of his unauthorised occupat- 
ion. Before an cstoppel can arise, there, 
must be first a representation of an 
existing fact distinct from a mere promise 
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made by one party to the other, secondly 
that the other party believing it must 
have been induced to act on the faith 
of it; and thirdly, that he must have so 
acted to his detriment. In_ this case, 
there was no representation or conduct 
amounting to representation on the part 
of the Government intended to induce 
the respondent to believe that he was 
permitted to occupy the flat in question 
on payment of normal rent or that he 
was induced to change his position 
on the faith of it. If there was any 
omission, it was on the part of the 
respondent in concealing the fact from 
the Director of Estates that he had been 
transferred -to a place outside Delhi. 
There was clearly a duty on his part 
to disclos the fact to the authorities. 
There is nothing to show that he was 
misled by the Government against 
whom he claims the estoppel. It is some 
what strange that the High Court 


should have spelled out that the respo- 


ndent being a Squadron Leader was 
an employee of the Central Government 
and therefore the Government of 
India to whom the Curzon Rood Ho- 
stel belongs must have had knowledge 
of the fact of his transfer. The entire 


judgment of the High Court pro- 
ceeds upon this wrongful assumption. 


9. In the premises, it is difficult 
to sustain the judgment of the High 
Court andit has tobe reversed. No 
netheless, the writ petition must stil| 
succeed for another reason. It is so- 
mewhat strange that the High Court 
Should have failed to apply its mind 
to the most crucial question involved, 


Judge 
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namely, that the Government was no 
competent to recover the amount of R 
20, 482. 78p. alleged to be due an 
payable towards demages on account of 
unauthorised use and occupation of 
the flat from the commuted pension 
payable to the respondent which wa 
clearly against the terms of S. 11 of 
the Pensions Act, 1871 which reads as 
follows : 4 : 
“Exemption of pension from attac- 
hment :— ; 
No pension granted or continueg 
by Government on political considera: 
tions, Or on account of past services 
or present infirmities or as a compas: 
sionate allowance, and no money due 
or to become due on account of any such 
pension or allowance, shall be liable 
to seizure, attachment or cuca 
by process of any Court at the insta- 
nce of a creditor, for, any seme 
against the pensioner, or in satisfactit 
of a decree or order of any such Court.” 
According to its plain terms. S. 
protects from attachment, seizure or ; 
questration pension or money due Ol 
to become due on account of any sucl 
pension. The words ‘money due or t 
become due on account of pension oa 
necessary implication means money t 
has not yet been paid on accoulltlan 
pension er has not been received byt the 
pensioner and therefore wide enol 
to include commuted pension. Thee 
ntroversy whether on commutation of 
pension the commuted pension be 
mes a capital sum or still retains the 
character of pension so long as it rem- 
ains unpaid in the hands of the Gove 


* 
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nment is not a newone till it was 
ttled by the judgment of this Court 
Union of India v Jyoti Chit Fund 
Finance, (1976) 3SCR 763. We 
ay briefly touch upon the eae- 
sr «Cs decisions + on the question. 
.an English case, in Crown v. Price, 
889) 58 LJ QB 215 it was held that 
oney paid toa retired officer of His 
lajesty’ force for the commutation 
> his pension does not retain its ch- 
acter as pension so as to prevent it 
om being taken in execution. On 
217 of the Report, Coleridge, C. J. 
1id ; 
“It is clear to me that commuta- 
on money stands on an entirely di- 
erent ground from pension money, 
nd that if an officer commuted his 
ension for a capital sum paid down, 
ne rules which apply to pension mo- 
ey and make any assignment of it 
oid do not apply to this sum. 
Following the dictum of Coleridge, 
’. J.,Besley, CJ. and King, J in muni- 
ipal Council; Salem v. B Guruajah 
249. ILR 58 mad. 469: (AIR 1935 
fadr 249) held that when pension or 
yortion thereof is commuted, it ceases 
obe pension and becomes a capital 
um. The question in that case was 
whether the commuted portion of the 
pension of a retired Subordinate Judge 
was income for purposes of assessment 
of professional tax under S.354 of the 
Madras District Municipalities Act, 
1920. The learned Judges held that 
where pension is commuted there is 
10 longer any periodical payment, 
the pensioner receives once 
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and for alla lump sum in lieu of the 
periodical payments. The pension 
is changed into something else and 
becomes a capital sum. On that view 
they held that the sum received by the 
retired Subordinate Judge in lieu of the 
portion of his pension when it was 
commuted was no longer pension and 
therefore not liable to pay a professio- 
nal tax under S 354 of the Madras 
District Municipalities Act. That is to 
say, the commuted portion of the pen- 
sion was not income for purposes of 
assessment of professional tax in a 
municipality. The question arose ina 
different from in C. Gopalachariar v. 
Deep Chand Sowcar, AIR 1941 Mad. 
207 and it was whether the commuted 
portion of the pension was not attacha- 
ble in execution ofa decree obtained 
by certain creditors in view of S. 11 of 
the Pensions Act. Pandurang Row, J. 
interpreting S. I1 of the Act was of the 
opinion that not only the pension but 
any portion of it which is commuted 
came within the provisions of the sec- 
tion. He particularly referred to the 
words ‘“‘money due or to become due 
on account of pension” appearing in S. 
11 of the Act which, according to him, 
would necessarily include the commuted 
portion of the pension. He observed 
that the phrase ‘‘on account of” is a 


phrase used in ordinary parlance and 
is certainly not a term of art which has 
acquired a definite or precise meaning 
inlaw. According to its ordinary com- 
mutation the phrase “on account of” 
means‘‘by reason of” and he therefore 
queried: 
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“Now can it be said that the com- 
muted portion of the pension is not 
money due on accont of the pension? 


Though the pension has been commu- 
ted, still can it be said that money due 


by reason of such commutation or be- 
cause of such commutation, is not 
money due on account of pension? 


He referred to S 10 of the Act 
which provides for the mode the com- 
mutation and is part of Chapter II 
which is headed “Mode of Payment” 
and observed : 


‘In other words, the commutation 
of pension is regarded asa mode of 


payment of pension If so, can it 
be reasonably urged that payment. 
of the commutation amount is not 
payment on account of the pen- 


sion itself, because atter commutation 
it ceases to be pension? I see no good 


reason why it should be deemed to be 
otherwise. No doubt money is due 


immediately under the commutation 
order, but the commutation order itself 
is on account of a pension which was 
commuted ora portion of the pension 
which was commuted. The intention 
behind the provisions of S.11, Pensions 


Act, is applicable to the commuted por- 
tion as well as to the uncommuted por- 


tion of the pension and the language of 
S. 11 does not appear to exclude from 
its protection the money that is due 
under a commutaion order commuting 
apart of the pension.” 

10. In Hassomal Sangumal v. Diaro. 
mal Laloomal, AIR 1942 Sind 19 Davis, 
C.J. speaking for a Divison Bench refer- 
red to Gopalachariar’s case and pointed 
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out that it does not lay down that once 
a pension has been commuted and t 2 
money paid over to the pensioner, the 
exemption from attachment still conti~ 


nues. The learned Chief Justice went 
on to say that the words “‘money due 


or to become due” used in S 11 must 
by necessary implication mean the 
money that has not yet been paid to 
the pensioner. ; 

11. In Jyoti Chit Fund’s case 
(AIR 1976 SC 1163) the Court repelied 
the contention that since the civil ser- 
vant had already retired, the provident 
fund amount, pension and other comp- 
ulsory deposits which were in the hands 
of the Government and payable to him 
had ceased to retain their character as 
such provident fund or pension under 
Ss. 3 and 4 of the Provident Funds Act, 
1925. Krishna I yer, J speaking for 
himself and Chandrachud, J observed. — 


“On first principles and on prece- 
dent, we are clear in our minds that 
these sums, if they are of the chara- 
cter set up by the the Union of India, are 
beyond the reach of the Court’s 
power to attach. S.2(a) of the Pro- 
vident Funds Act has also to be read 
in this connection to remove posssible 
doubts because this definitional clause 
is of wide amplitude. Moreover, S. 60 
(1) provisos (g) and (k), leave no 


doubt on the point or non-attachability- 
The matter isso plain that discussion 
is uncalled for. 3 


We may state without fear of con- 
tradiction that provident fund amow 
nts, pensions and other compulsory de- 
posits covered by the provisions we 
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referred to, retain their character 
they reach the hands of the 
oyee. The reality of the protec- 
is reduced to illusory formality if 


scept the interpretation sought.” 
12. The learned Additional Soli- 


General has very fairly brought 
me notice Circular No. F. 7 (28) 
3 dated August 25, 1985 issued by 
Jovernment of India, Ministry of 
nce to the effect : 


“When a pensioner refuses to pay 
ernment dues— 


The failure or refusal of a pensi- 
to pay any amount owned by him 
overnment cannot be said to be 
onduct’ within the meainng of 
351 of the the C. S- R. (Rule 8, C. 
}. (Pension) Rules, 1972) The 
ible way of recovering/demanding 
ernment dues from a retiring offi- 
who refuses to agree in writing, to 
dues being recovered from his 
jon is either to delay the final 
tion of his pension for some time 
‘h wiil have the desired effect for 
uading him to agree to recovery 
g made therefrom or take recou- 
to Court of law.” 


It bears ovt the construction that 
words ‘money due or to become 
on account of pension” occur- 
in S. Il of the Pension Act, 1871 
ude the commuted portion of the 
ion payable to an employee after 
‘etirement. It must accordingly be 
| that the Government had no 
lority or power to unilaterally de- 
tthe amount of Rs. 20, 482. 78p. 
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from the commuted pension payable 
to the respondent, contrary toS. 11 
the Pensions Act 1871.of 


13. For these reasons, the appeal 
partly succeeds and is allowed. The 
judgment and order of the High Court 
are set aside: We _ allow the writ 
petition filed by the respondent in the 
High Court and direct that a writ of 
mandamus be issued ordering the 
Central Government to refund the 
amount of Rs. 20, 482. 78p. dedu- 
cted from the commuted pension paid 
to the respondent. The Government 
shall be at liberty to initiate proce- 
edings under S. 7 (2) read with S. 
14 of the Public Premises (Eviction of 
Unauthorised Occupants) Act, 197] 
for recovery of Rs. 20, 482. 78p. 
due on account of damages for un- 
authorised use and occupation of the 


flat in question from the respondent 


as arrears of land revenue or have 
recourse to its remedy by way of a 
suit for recovery of damages. 

14. Before parting with the case, 
we wish to add a few words. The 
Government should consider the feas- 
ibility of dropping the proceedings for 
recovery of damages, if the respond- 
ent were to forego his claim for in- 
terest. In this case, the deduction 
of the amount of Rs. 20, 482. 78p. 
from the commuted pension payable 
to the respondent was made as far 
back as October 30, 1976, since then 
10 years have gone by. Even if in- 
terest were to be calculated at9% per 
annum, the interest alone would aggre- 
gate to more than Rs. 18,000 Since 


‘ 
iq. 


SL 
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the Government had the benefit of the 15. There shall be no order 


money for all these years, it may not costs. 
be worth-while in pursuing the matter 


any further. 


Order accordin 


——_< ee ee 
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OBSERVATION 


(A) All Iodia Services Act (61 of 1951), S. 3—All India Services (Confidential 
s) Rules (1970), R 2 Cls. (e), (f) and (a)—Inspector General of Police, Haryana 
head of Police Department—Wr.ting of confidential report by Home Secretary 
state, on his work and conduct—Not proper. (Police Act (5 of 1861), Ss. 3, 
(Punjab Police Rules (1934), R. 1. 2); (Constitution of India, Art. 166); 
siness of the Haryana Government (Allocation) Rules (1974), Rr. 1 to 4 Sch. 
- 17). 

(B) All India Services Act (61 of i951), S. 3—All India Services (Confidential 
s) Rules (1970), Rr. 5 6, 6-A, 7—Adverse remarks—Communication of —Provisi- 
of Rr. 5, 6,6-A and 7 are directory—Substantial Compliance is sufficient— 
dinate delay in communicating adverse remarks— Held, not proper. 


OBSERVED BY 
O. Chinnappa Reddy And Murari Mohon Dutt, 
Hon’ble Judges Supreme Court of India. 
IN 


Civil Appeal No 4395 of 1986 decided on 16-4-1987 between State of Haryana, 
pellant v. Shri P. C. Wadhwa, IPS, Inspector General of Police and another, 
spondents. : 


TEXT 
Dutt, J.:— This appeal by spec- ana against Shri Wadhwa, the Inspec- 
leave has been preferred by the tor General of Police for the said 
te of Haryana against the judgment period. The adverse remarks were duly 


the Division Bench of the High accepted by the competent authorith 
urt of Punjab & Haryana whereby under the All-India Services (Confi- 
‘Division Bench has set aside the dential Rolls) Rules, 1970, hereinafter 


gment of a learned single Judge referred to as ‘the Rules’. After such 
the High Court dismissing the writ acceptance, the adverse remarks were 
ition of the respondent Shri P. C. communicated to Shri Wadhwa by the 


dhwa, a member of the Indian 
lice Service, who was the Inspector 
neral of Police, Haryana, from June 


Home Secretary by his letter dated 
May 4, 1982, about two years three 
months after the close of the relevant 


1979 to July 25, 1980. period on March 31, 1980. The re- 
2. It appears that certain adverse spondent did not make any represent- 
harks were made by the Home ation against the adverse remarks to 


retary to the Government of Hary- the reviewing authority under the 
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Rules. Instead, he chose to file a 
writ petition before the Punjab & Har- 
yana High Court challenging the auth- 
ority of the Home Secretary to write 
a confidential report assessing the per- 
formances, character, conduct and 
qualities of the respondent at the In- 
spector General of Police and prayed 
for the quashing of such report or ad- 
verse remarks. 


3. A learned single Judge of the 
High Court took the view that as the 
Home Secretary was specifically empo- 
wered by the State Government as the 
reporting authority under Rule 2 (e) 
of the Rules, he had the authority to 
write the report or to make adverse 
remarks against the performances of 
Inspector General of Police, Haryana. 
In that view of the matter, the learned 
single Judge dismissed the writ peti- 
tion. Being aggrieved by judgment 
of the learned single Judge, the res- 
pondent filed an appeal against the 
same to the Division Bench of the High 
Court and as_ stated already, the 
Division Bench set aside judgment of 
the learned single Judge and allowed 
the writ petition holding, inter alia, that 
the Home Secretary had no authority 
to submit any report agains the per- 
formances of the respondent for the 
aforesaid period during which he was 
the Inspector General of Police, 
Haryana. Hence this appeal by special 
leave by the State of Haryana. 


. 4. The only point that is involved 
in this appeal is whether the State 
Government was justified in specifically 
empowering the Home Secretary as the 


‘the members of the Service clauses (@) 
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reporting authority for the puspose 9 
writing a confidential report in respeg 
of the Inspector General of Polige 
Section 3 of the All-India Services Ag 
1951 empowers the Central Govern 
ment to make rules for the regulatior 
of recruitment, and the conditions 9 
services Of persons appointed to an All 
India Service By virtue of Section 3 
the Central Government framed th 
Rules. Under Rules 1 (3), the Rule 
shall apply to the writing and the main 
tenance of the confidential reports 0 


(f) and (a) of Rules 2 of the Rules ap 
as follows :— i 

“2. Definitions— In these rules 
unless the context otherwise requires } 


(e) ‘reporting authority’ means th 
authority wbo was, during the perio 
for which the confidential report i 
written; immediately superior to tt 
member of the Service and such othe 
authority as may be specifically empow 
ered in this behalf by the Governmen 

(f) ‘reviewing authority’ means th 
authority who was, during the perio 
for which the confidential report } 
written, immediately superior to th 
reporting authority and such othe 
authority as may be specifically empows 
red in this behalf by the Governmer 

(a) ‘accepting authority’ means . 
authority who was, during the peri 
for which the confidential report is ri 
ten, immediately superior to the revie 
ing authority and such other authorit 
as may be specifically empowered © 
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is behalf by the Government;”’ 

5. In this connection, it may be 
ointed out that it is not disputed that 
e conjunction ‘and’ occurring in calu- 
s (ce), (f) and (a) should be read as ‘or’. 
Inder clause (e), the ‘reporting author- 
y, may be either immediately superior 
»the member of the Service or such 
her authority as may be specifically 
mpowered in this behalf by the Gover- 
ment. The expression ‘immediately 
uperior’ obviously indicates that the 
sporting authority should be the imm- 
diate superior officer in the same Ser- 
ice to which the member of the Service 
elongs. The position is the same as 
ithe cases of ‘reviewing authority’ 
nd ‘accepting authority’. So, under 
he first part of clause (e), the reporting 
uthority of the respondent could be 
person who is immediately superior 
ohimin the Police Service. At this 
tage, it is necessary to refer to Sections 
yand 4 of the Police Act, 1861, Sec- 
ions 3 and 4 are as follows :— 


“Section 3. The superintendence 
f the police throughout a general 
yolice-district shall vest in and shall 
se exercised by the State Government 
o which such district is subordinate; 
ind except as authorized under the pro- 
fisions of this Act, no person, officer, 
wx Court shall be empowered by the 
state Government to supersede, or con- 
Tol any police functionary.” 

“Sections 4. The 
= the police throughout a 
general police-district shall be vested 
in an officer to be style the Inspector- 


administration 
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General of Police, and in such Deputy 
Inspector-General and Assistant Inspec- 
tors-General as to thc State Govern- 
ment shall deem fit. 


The administration of the police 
throughout the local jurisdiction of the 
Magistrate of the district shall, under 
the general contro] and _ direction of 
such Magistrate, te vested in a District 
Superintendent and such Assistant 
District Superintendents as the State 
Government shall consider necessary. 

6. Jt is clear from Sections 3 and 
4 that the administration of the police 
throughout a_ general police-district 
shall be vested in the Inspector General 
of police. The position and status of 
the Inspector General of Police have 
been described in Rule 12 of the Pun- 
jab Police Rules, 1934, Volume 1, Rule 
1.2 provides as follows :— — 


“Rule 1.2. The responsibility for 
the command of the police force, its 


recruitment, discipline, internal eco- 
nomy and = administration throug- 
hout the general police district 


vests in the Inspector General of Police. 
He is head of the Police Department, 
and is responsible for its direction and 
control and for advising the Provincial 
Government in all matters connected 
with it. Inthe discharge of his duties 
as Inspector-General and in the execu- 
tion of order of Government he is bound 
to act in conformity with the system 
and regulations regarding the functions, 
discipline and administration of the 
force contained in the Police Act (V of 
1861) and in these rules. Order of the 
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the 
will 


Provincial Government affecting 
Police force. in whole or in part, 
be issued through him. 
Inspector-General is assisted in the 
conirol and administration of the 
police force by such number of Deputy 
Inspectors-General and Assistant Ins- 
pector-General as the Provincial Gover- 
nment may from time to time appoint.” 


7. Under Rule 1.2, the Inspector 
General of Police is the head of the 
Police Department and is responsible 
for its direction and control and for 
advising the Provincial Government in 
all matters connected with it. Thus, the 
Inspector General of Police being the 
head of the Police Department, there 
isno immediately superior officer to 
him in the Police Service, consequent- 
tly the first part of clause (e) will not 
have any application to the respondent. 


8. Now the question is whether State 
Government can specifically empower 
any authority to be the reporting autho- 
rity of the Inspector General of Police 
under the second part of clause (c) Apa- 
rt from any legal provision, it is just and 
proper that a reporting authority must 
be a person to whom the member of the 
Service is answerable for his perfor- 
mances. %/n other words, the reporting 
authority should be a person higher in 
rank than the member of the Service. 
Indeed, that is apparent from the first 
part of clause (e). It is true that under 
the second part of clause (e), there is 
no indication as to the status and posi- 
tion of the authority who may be spe- 
cifically empowered by the Government 


as the reporting authority, 
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the point of view of propriety and rea-— 
sonableness and having regard to the | 


intention behind the rule which is man- 
ifest, such an authority must be one 


superior in rank to the member of the 
be not om 
there will be an apparent conflict bet-— 


Service concerned. If that 


but from 


ween the first part and second part of 


clause (c). We are, 


specifically empower only such author- 
ity as the reporting authority as is supe- 


riorrank to the Inspector General of 


Police. 

9. Itis, however, submitted by 
Mr Nariman, learned Counsel appea- 
ring on behalf of the State of Haryana, 
that the Home Secretary is the head of 
the Police Department under the Busi- 
ness of the Haryana Government 
(Allocation) Rules, 1974, hereinafter 
referred to as the Business Rules. The 
Business Rules have been framed by 
the Haryana Government in exercise of 
the power conferred by clauses (2) and 
(3) of Article 166 of the Constitution 
of India. Rules 1 to4 of the Business 
Rules are as follows :— 

“J. These rules may be called the 


Business of the Haryana Government — 


(Allocation) Rules, 1974. 


2 The Business of the Govern- 


therefore, of the 
view that the State Government can 


ment of the State of Haryana shall 


be transacted in the Departments 


specified in the Schedule annexed to 


these rules and shall be classified and 
distributed among those Depara 
as laid down therein. 

3. The Governor shall, on the 
advice of the Chief Minister, allot- 
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xs the Ministers the busines 
> Government by assigning one 
re departments to the Charge of 
Lister. | 
rovided that nothing in this rule 
prevent the assigning of one 
‘tment to the charge of more 
one Minister. 
Each Devartment of the Secre- 
to the Government, who shall be 
official head of that Department, 
f such other officers and servants 
dinate to him as the State Gover- 
t may determine; 


-rovided that: — 

a) more than one Department 
be placed in charge of the same 
tary; and 


b) the work of a Department may 
livided between two or more 
taries.”’ 


(0. Rule 2 provides inter alia that 
business of the Government 
he State of Haryana shall be 
acted in the Departments specified 
he Schedule. Under rule 4 each 
artment of the Secretariat shall 
he Secretary to the Government, 
shall be official head of that 
artment. In the Schedule to the 
ness Rules, Item No. 17 under the 
ie Department inter alia relates to 
ice, Railway police and P.A.P.” 
h reliance has been placed by the 
ied Counsel for the State of 
yana on rule 4 read with Item No. 
It is submitted by him that the 
ie Secretary being the head of the 
1¢ Department and as the Police 
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Department has been placed under the 
Department, the Home Secretary must 
necessarily be the head of the Police 
Department. Weare unable to accept 
this contention. The Business Rules 
have been tramed under clauses (2) and 
(3) of Article 166 of the Constitution for 
the more convenient transaction of the 
business of the Government of Haryana 
and for the allocation of business among 
the Ministers. Under Rule 4, the 
Secretary of each Department of the 
Secretariat is the head of that Depart- 
ment. Thus, the Secretary of the Home 
Department is the head of the Home 
Department being a Department of the 
Secretariat; but merely because he has 
to conduct the business, on behalf of the 
Government. of the Police Department 
he does not thereby become the head 
of the Police Departmet. Item No. 37 
under the General Administration 
Department in the Schedule relates to 
Judges of the High Court and officers of 
the Superior Judicial Service. The 
Chief the Government of Haryana is the 
head of the General Administration 
Department by virtue of Rule 4 of the 
Business Rules. But that does not 
mean that the Chief Secretary is also 
the head of the Administration relating 
to the Judges of the High Court and 
officers of the Superior Judicial Service. 
Similarly, Item No. 2) of the General 
Administration Department relates to 
Council of Ministers and its Commi- 
ttees. Surely, the Chief Secretary has no 
authority whatsoever on the Council 
of Ministers and its Committees. There 
is, therefore, no substance in the conten- 


363 
Report No. 40, p. 06 


tion made on behalf of the appellant 
that as police, Railway police and P.A.P. 
have been placed under the Home 
Department, the Secretary of the Home 
Department is the head of the Police 
Department by virtue of Rule 4 of the 
Business Rules. The Rules of Business 
that have been framed under Article 166 
cannot override the provisions of the 
Act or any statutory rules. Indeed, 
the Business Rules also do _ not 
attempt to override Rule 12 of the 
Punjab Police Rules, for it cannot. 
There is much substance in the 
contention made by the respondent 
appearing in person and Mr. Garg, 
learned Counsel appearing on behalf 
of the. intervenor, 
Association, that the Business Rules 
framed under Article 166 cannot be 
relied upon for the purpose of inter- 
pretating the provision of clause () 
of Rule 2 of the Rules. 

11. In view of sections 3 and 4 
of the Police Act read with Rule 1, 2 
of the Punjab Police Rules, the Ins- 
pector General of Police, Haryana, is 
the head of the Police Department. 
The immediate authority superior to 
the Inspector General of Police is the 
Minister-in-Charge of the Police Depa- 
rtment. The only authority who could 
be specifically ‘empowered as the repo- 
ting authority in regared to the Ins- 
pector Genetal of Police under clause 
(¢) of Rule 2 of the Rules is the Minis- 
ter-in-charge and the Chief Minister, 
being superior to the Minister-in-Char- 
8, May be the reviewing authority 


under clause (f) of Rules 2,' In:-ac- 


the IPS Officers’. ~ 
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ting as the reporting authority) the Mj. 
nister-in-Charge may be assisted by the 
Home secretary, but the confidenti | 
report relating to the performances of 
the Inspector General of Police has tg 
be written by the Minister-in-Charge 
The Minister-in-Charge of the Poligg 
Department is supposed to be aware 
of the performances of the Inspector 
of Police. As the Chief Minister ig 
the reviewing authority, he will als 
act as the accepting authority on the 
basis of the principle as laid dow rn 
under Rule 6B of the Rules provid. 
ing that where the accepting authority 
writes or reviews the confidential rep: 
ort of any member of the Service, ‘it 
shall not be further necessary to rey- 


lew or accept any such mie 
other words, the Chief Minister wil 
act both as the reviewing authorit ‘it 
writes or reviews the confidential fe 

port of any member of the Service 
it shall not be further necessary 10 
review Or accept any such report. In 
other words, the Chief Minister will 
act both as the reviewing authority 
and the accepting authority. a 


12. In this connetion, we may 
notice the statements made in the 7 
petition filed by the respondent inl 
High Court of Punjab & —_ 
It has been stated in paragraph f 
that reports of the work and conduc 
of the various secretaries to the Gov 
nment are written and recorded by te 
Minister-in-Charge of the Departmen 
concerned and not even by the Chie! 
Secretary so that the Minister-in-Chal 
of -the Departments ‘ concerned © 
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: ‘immediate superior’ authorities 
the Secretaries concerned within the 
caning of Rule 2 (e' of the Rules. 
ther, it has been stated that before 
dependence the report on the work 
dconduct of the Inspector General 
Police, Punjab, was being recorded 
‘the Minister-in-chage of the Depar- 
ent and such a position continued 
en after the independence till 1974 
1en the Haryana state Government 
ssed the order dated May 3, 1974 
der clause (e) of Rule 2 of the Rules, 
ter alia, specifically empowering 
e Home Secretary as the reporting 
thority for writing out the confide- 
ial reports in regard to the Inspec- 
r General of Police, Haryana. The 
atements made in paragraph 14 have 
Yt been denied by the State of Har- 
‘na in its counter-affidavit filed in 
e High Court. The Division Bench 


‘the Court was, therefore, perfectly 


stified in quashing the confidential 


port written by the then Home Sec- 
tary to the work and conduct of 


1e respondent, Shri Wadhwa. 

13. Before we part with this app- 
al, we may dispose of another conte- 
tion of the respondent about the de- 


y in communicating to him the im- 
ugned adverse remarks. Under Rule 


of the Rules, a confidential report as- 
essing the performances, character, 
snduct and qualities of every member 
fthe service shall be written for each 
nancial year, or calendar year, as may 
e specified by the Government, or- 
inarily within two months of the close 
fthe said year. Rule 6 provides that 
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the confidential report shall be reviewed 
by the reviewing authority ordinarily 
within one month of its being written. 
Under Rule 6A, the Confidential report, 
after review, shall be accepted with su- 
ch modification as may be considered 
necessary, and countersigned by the 
accepting authority, ordinarily within 
one month of its review. Thus, the 
whole process from the writing of the 
confidential report to the acceptance 
there of has to be completed ordina- 
rily within a maximum period of four 
months. Further, under Rule 7 the adve- 
rse remarks, if any, in a confidential re- 
port shall be communicated to the offi- 
cer concerned within three months of the 
receipt of the confidential report. Thus, 
a total period of seven months has been 
laid down as the maximum period with- 
in which adverse remarks, if any, has 
to be communicated to the officer con- 
cerned. It has been already noticed that 
the adverse remarks were sent to the 


respondent after two years three 
months, that is, after twenty seven 
months of the close of the year. It is 


submitted by the respondent that in 
view of the delayed communication, 
the adverse remarks lost all importance 
and should be struck down on that 
ground. 

14. The whole object of the making 
and communication of adverse remarks 
is to give to the officer concerned an 
opportunity to improve his performan- 
ces, canduct or character, as the case 
may be. The adverse remarks should 
not be understood in terms of punish- 
ment, but really it should be taken as 
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an advice to the officer concerned, so 
that he can act in accordance with the 
advice and improve his service career. 
The whole object of the making of 
adverse remarks would be lost if they 
are communicated to the officer concer- 
ned after an inordinate delay. In the 
instant case, it was communicated to the 
respondent after twenty seven months. 


It is true that the provisions of Rules 
5,6,6A and7are directory and not 


mandatory, but that does not be com- 
plied with even substantially. Such pro- 
visions may not be complied with strictly 
and substantial compliance will be suffi- 
cient. But, where compliance after an 
inordinate delay would be against the 
spirit and object of the directory pro- 
vision, such compliance would not be 
substantial compliance. In the instant 
case, while the provisions of Rules 5, 
6,6A and 7 require that everything 
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including the communication of the — 


adverse remarks should be completed 
within a period of seven months, 
this period cannot be stretched to 
twenty seven months, simply beca- 
use these Rules are directory, with 
Out serving any purpose consistent with 
the spirit and objectives of these Rules. 
We need not, however, dilate upon the 
question any more and consider whe- 


ther on the ground of inordinate and 


unreasonable delay, the adverse remarks 


against the respondent should be struck — 
down or not, and suffice it to say that - 


we do not approve of the inordinate 
delay made in communicating the ad- 
verse remarks to the respondent. 

15. 


appeal is dismissed. Tnere will, however, 
be no order as to costs. 


Appeal dismissed 
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OBSERVATION 


(A) Employment Exchanges (Compulsory Notification of Vacancies) Act (31 
1959), Pre, S. 2 (f)— Scope — Definition of ‘establishment in public sector—Inclu- 
; Govt. offices also—Act is applicable to Govt. establishments. 1986 Lab IC 182 
ndh Pra). Reversed. 

_(B) Employment Exchange (Compulsory Notification of Vacancies) Act 31 of 
59), Pre., S. 4 (4)—Scope—Act does not oblige any employer to employ those 


‘sons only who have been sponsored by employment exchanges.—Constitution of 
Jia, Art. 73). 
(C) Employment Exchange (Compulsory Notification of Vacancies) Act (31 of 


59), Pre., Ss. 2, 4—Scope—Employment in Govt. Departments—Any restrictions 
at it should be through medium of employment exchanges—Does not offennd Arts. 
and 16 (Constitution of India, Arts. 14, 16). 


OBSERVED BY 


O Chinnappa Reddy And Murari Mohon Dutt, 
Hon’ble Judges Supreme Court of India 


IN 


Civil Appeals nos. 9-15 of 1986 (With Spl. Leave Petn. (Civil) No. 4517 of 
86) with Civil Misc. Petns. Nos. 4026-27, 5558 and Writ Petn. No 1183 of 1986), 
cided on 13-4-1987, between Union of India and others, etc., Appellants v. N. 
argopal and others, etc., Respondents. 


TEXT 


Chinnappa Reddy, J. :— The ques- application to Government establish- 


on raised in these appeals is whether 
1 ‘establishment in the public sector’ 
r an ‘establishment in the private sec- 
yr’ as defined in the Employment Ex- 
aanges (Compulsory Notification of 
acancies) Act, 1959 may make appo- 
itments to posts to which the Act 
pplies, of persons not sponsored by the 
mployment Exchanges? A further que- 
tion is whether the Act covers Govern- 
1ent establishments also? A Division 
sench of the High Court of Andbra 
radesh has held that the Act has no 


ments, that the Act casts no obligation 
either on the public sector establish- 
ment or on the private sector establish- 
ment to make the appointments from 
among candidates sponsored by the 
employment exchanges only and that 
any insistence that candidates sponsored 
by the employment exchanges alone 
should be appointed would be contrary 
to the right guaranteed by Arts. 14 and 
16 of the Constitution. The learned 
Additional Solicitor General appearing 
for the Union of India argued that the 
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object and the scheme of the Employ- 
ment Exchanges (Compulsory Notifica- 
tion of Vacancies) Act and the instruct- 
ions issued by the Government of India 
from time to time left no option to the 
employers but to confine their field of 
choice to candidates sponsored by the 
employment exchanges. It was argued 
that such insistence that appointments 
should be made from candidates spon- 
sored by the employment exchanges 
only did not offend Arts. 14 and 16 of 
the Constitution. He also argued that 
the Act was appilcable to Government 
Establishments also. 


2. Wemay refer to the provisions 
of the Employment Exchanges (Com- 
pulsory Notification of Vacancies) Act, 
1959 without further ado. The title of 
Act itself suggests that the compulsion 
is in regard to notifying of vacancies 
only and nothing more. The preamble 
to the Act, like the title of the Act, 
also does not suggest any compulsion 
in the making of appointments, but only 
in the notifying of vacancies. The pre- 
amble says ‘‘An Act to provide for 
the compulsory notification of vacan- 
cies to employment exchanges.” Section 
2(e), (f) and (g) defines ‘“‘establish- 
ment’, ‘‘establishment in public sector” 
and ‘‘establishment in private sector’ as 
follows :-— 


‘“(e) “establishment’’? means — 
(a) any office or, 


(b) any place where any industry, 
trade, business or occupation is carried 
On; 

(f) “establishment in public sec- 
tor’ means an establishment owned, 
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controlled or managed by — r 
(1) the Government ora depart 
ment of the Government; 4 
(2) A Government company as defie 
ned in S. 617 of the Companies Ag 
1956; ’ 
(3) A corporation (including 
cooperative society) established by of 
under a Central Provincial or State 
Act, which is owned, controlled , 
managed by the Government; 

(4) A local authority, 

(g) ‘Establishment in private sec- 
tor” means an establishment which is 
not an establishment in public sector 
and where ordinarily twenty five or more 
persons are mPeyed to work : 
remuneration.’ | 


The High Court thought that ti 
definition of ‘‘establishment in public 
sector” as meaning an establishment 
owned, coatrolled or managed by the 
Government or a Department of the 
Government indicated that an establish 
ment in public was something different 
from the Government ora Department 
of Government and did not include the 
Government or Department or Depart: 
ment of the Government. It had to 
be something which could be owned, 
controlled or managed by the Govern= 
ment ora department of the Goveri- 
ment. The High Court also though : 
that the expression ‘public sector’ wa 
used in contradiction to ‘private sector 
and that it could not include offi 2S 
of the Government. The expressiom 
would only take in an agency or instru 
mentality of the State, but not the 


State itself. We are unable to agree 
with the conclusion of the High Court 


' 
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this part of the case. If the defini- 
nof ‘establishment’ which includes 
‘office’ is read alongside the defini- 
n of ‘establishment in public sector’, 
will be clear that Government offices 
» also included in the expression 
tablishment in public sector’. That 
the interpretation which the Govern- 
mt itself is advancing before us and 
itis how the Government has always 
derstood the provision during these 
‘ee decades as will be evident from 
> instructions issued by the Govern- 
nt from time to time to which we 
all be referring later in the course of 
rjudgment Weare unable to agree 
th the view of the High Court that 
> Act is not applicable to Govern- 
ant establishments. 

3. Section 3 of the specifies posts, 
cancies to which the Act does not 
ply. Section 4 provides for the noti- 
ation of vacancies to employment 
changes. it is desirable to extract the 
i0le of S. 4 which is as follows :- 


“4, (1) After the commencement 
‘this Act in any State or area thereof, 
e employer in every establishment in 
iblic sector in that State or area shall, 
fore filling up any vacancy in any 
nployment in that establishment, 
tify that vacancy to such employment 
cchanges as may be prescribed. 

(2) The appropriate Government 
ay, by notification in the Official 
fazette, require that from such date 
s may be specified in the notification, 
1e employer in every establishment 
1 private sector or every establishment 
ertaining to any class or category of 
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establishment in private sector shall, 
before filling up any vacancy in any 
employment in that establishment, 
notify that vacancy to such employment 
exchange as may be prescribed, and the 
employer shall thereupon comply with 
such requisition. 

(3) The manner in which the 
vacancies referred to in sub-s (1) or 
sub-s. (2) shall be notified to the 
employment exchange and the partic- 
ulars of employments in which such 
vacancies have occurred or are about 
to occur shall be such as may be pre- 
scribed, 

(4) Nothing in sub-ss. (1) and 
(2) shall be deemed to impose any 
obligation upon any employer to re- 
cruit any person through the employ- 
ment exchanges to fiill any vacancy 
merely because that vacancy has been 
notified under any of the sub-section.” 
Section 5 deals with the duty of the 
employees to furnish information and 
returns in prescribed forms. Section 
6 provides for official access to records 
and docaments. Section 7 provides 
for penalties. Section 8 deals with 
cognizance of offences. Section 9 
provides for protection of action taken 
in good faith. Section 10 vests the rule 
-making power in Central Government. 

4. Itis evident that there is no 
provision in the Act which obliges an 
employer to make appointments thro- 
ugh the agency of the employment ex- 
changes. Far from it. Section 4 (4) 
of the Act, on the other hand, makes 
it explicitly clear that the employer is 
under no obligation to recruit any per- 
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son through the employment exchange 
to fillin a vacancy merely because that 
vacancy has been notified under S. 4 
(I) or S. 4 (2). Inthe face of S. 4 (4), 
we consider it utterly futile for the 
learned Additional Solicitor General 
to argue that the Act imposes any obli- 
gation on the employers apart from 
notifying the vacancies to the emp- 
loyment exchanges. The learned Ad- 
ditional Solicitor General invited our- 
attention to the speach of the Minister 
of Labour and Employment and Plan- 
ning (Shri Nanda) made at the time of 
the introduction of the Employment 
Exchanges (Compulsory Notification 
of Vacancies) Bill. Far from being of 
any assistance to the learned Additional 
Solicitor General, the speech appears 
to be against his submimission. In his 
speech, the Minister quoted from the 
report of the Training and Employ- 
ment Services Organisation Commit- 
tee and observed that the recommend- 
ation of the Committee offered a full 
explanation of the provisions of the 
Bill. The recommendation of the Com- 
mittee which he quoted was, ‘‘Though 
we have not, for the present, recom- 
mended compulsion on private emplo- 
yers to recruit through the employment 
exchanges, we recommend that they 
be required on a compulsory basis to 
notify to the exchanges all vacancies, 
other than vacancies for unskilled 
categories, vacancies of very tempor- 
ary duration and vacancies proposed 
to be filled through promotion.” The 
Minister further said, “The main thing 
is that an obligation is being placed 
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that after this legislation becomes 
operative, from that date, the emplo. 
yer in every establishment in the pub, 
lic sector shall, before filling up any 
vacancy in any employment in that 
establishment, notify that vacancy to 
such employment exchanges as maj 
be prescribed. And so far as the priv 
vate sector is concerned, there is this 
further qualification that the Goverr 
ment concern may specify by notifica 
tion that the employer in every estab: 
lishment in private sector or every 
establishment pertaining to any clas $s. 
or category of establishment in private 
sectors shall, before filling up any 
vacancy in any employment in that 
establishment, notify that vacancy ft 
such employment exchanges as ma! 
be prescribed. This is the kernel of 
this provision. This is the main object, 
that is, an obligation placed on the 
employer to notify the  vacancieé 
that may occur in their establis 
hment before filling these vacancies. 
The Minister was conscious that ther 
was a likelihood of the Bill 
ing misunderstood as compellin 
the employers to make  appol 


ntments through the employmem 
exchanges only. He clarified tht 
position saying ‘‘The misunderstand: 


ing is as this Bill gives power to th 
Government to compel the employer 
to recruit only such persons as al 
submitted by the employment exchat 
ges. That is is not so. This compulsi0 
extends only to notification of vacane 
es. Naturally the employer has to ce 
nsider the names which are submitted 


>? _ 
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>the employment exchanges but there 
no compulsion that they must restrict 
the choice only to the least that 
submitted to them Of course, there 
also the objection from the other 
Je that it may not go far enough. 
e believe that even this will make 
ings very much better. In any case, 
hen the Committee reported, they also 
ggested this much in advance. At 
esent, they said, we should have only 
mpulsory notification, but not com- 
1 the employers to recruit only out 
‘the least that is sent by the employ- 
ent exchanges.” 


5. As we said the speech of the 
inister, at the time of the introdu- 
ion of the Bill, is totally destructive 
‘the contention of the learned ‘Addi- 
ynal Solicitor General that the employ- 


s are under an obligation to recruit per- 


ns for appointment through employm- 
it exchanges only The learned Additi- 
yal Solicitor General requested us to 
ve a purposive interpretation to the 
ovisions of the Act and insist that em- 
oyers, in making appointments, sho- 
drestrict their field of choice to 
indidates sponsored by the employ- 
ent exchanges. We are _ unable to 
ypreciate the argument since there is 
9 provision of the Act which requ- 
es interpretation by us and _ which 
e may reasonably interpret as Com- 
selling the employer to appoint persons 
yonsored by the employment excha- 
yes. Onthe other hand, we have 
Teady referred to S. 4 (4) which is 
(plicit that there is no such obliga- 
onon the part of the employer. 
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We also notice that the object of the 
Act is not to restrict the field of choice 


in any particular manner, but to 
enlarge the field of choice. That is 
why in this introductory speech, 


the Minister said, ”’......a large number 
of employers, particularly in similar 
industrial establishment and in cons- 
truction works, do not employ any 
scientific method, but depend for their 
supply of labour on agents or re- 
cruit in a haphazard manner from 
those assembled at factory gates or at 
works sites. The methods adopted are 
not always dicated by a_ considera- 
tion of efficient service, but as more 
amatter of bestowing partonage and 
favour. This applies in varying degre- 
es to a larger number of “employers.” 
The minister discussed the existing 
position and anticipated position in 
the following words :— 


“The Act of notification of vacan- 
cies has importont consequences. In 
the first place so far as the employer 
is concerned, he will be placed in a 
position to have a much wider choice 
for the purpose of selection. Now, 
what is the present position? Any 
person knocks at the gate of the 
factory or the mill or other establishm- 
ent and from those few who are they 
there choose. Now it would be poss- 
ible for them to have a wider area of 
selection. The names of so many 
others who may not be able to go and 
knock at every gate can be submitted 
and out of them, the best can be se- 
lected. So far as the quoting of sel- 
ection is concerned. It should impr- 
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ove because of the wider range of 
choice. Onthe side of the worker 
certainly it means a more equitable 


distribution of employment opprtuni- 
ties. It should not be necessary for a 


person to be all the day moving from 
place to place. It should be sutflici- 
ent for him to register at a place. 
give all the particulars about his qua- 
lifications and then he should be sure- 
that at any rate, his name will be 
considered along with other names 
and there will be some regard for 
fitness in the choice of people who 
enter these new places for employm- 
eit: 


6. Itis, therefore, clear that the 
. object of the Act is not to restrict 
but to enlarge the field of choice so 
that the employer may choose the best 
and the most efficient and provide 
an opportunity to the worker to have 
his claim for appointment considered 
without the worker having to knock 
atevery door for employment. We 
are, therefore, firmly of the view that 
the Act does not oblige any emplo- 
yer to employ those persons only who 


have been sponsored by the employment 
exchanges. 


7. The next question for consider- 
ation is whether the instructions issued 
by the Government from time to time 
have the effect of compelling the 
employers to restrict their field of 
Choice to candidates sponsored by 
the employment exchanges. We may 
Straightway refer to some of the 
instructions on which reliance was 


~ ation which are as follows :— 


5 
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learned Additional 
Solicitor General. In O.M. No. 14/1] 
64-Estt (D) dated March 21, 1964, the 
Ministry of Home Affairs addressed alj 
the ministries regarding recruitment of 
staff through the agency of the National 
Employment Service and the utilisation 
of employment exchanges by quasi gove 
mment institutions and statutory organ- 
isations. It is enough if we extract 
paragraphs 1, 4 and 5 of this communie- 


placed by the 


“1, The undersigned is directed to 
say that in paragraph 6 of this 
Ministry’s Office Memorandum No, 
71/40-DGS (Apptts) dated the 11th 
December, 1949 (copy enclosed) it was 
laid down that all vacancies in Central 
Government Establishments, other than 
those filled through the Union Publi 
Service Commission should be notified 
to the nearest employment exchange 
and that no Department or o ce 
should fill any vacancy by direct 
cruitment unless the employment 
exchanges certified that they were 
unable to supply suitable candidates. 


immediate irigtnuohe to all = 
Government institutions and statutor 
organisations with which they 
concerned asking them to fall in ime, 
asfaras possible, with the Cent 

Government establishments in 
matters of recruitments, by suitably 


x | 
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ending their recruitment rules of 
ypting resolutions to achieve . this 
ect if necessary. The 
re also requested to impress upon 
se institutions that it was in their 
m interest as well as in the interest of 
> country as a whole that recruitment 
ould be made through the employm- 


t exchanges, asa large number of 
perienced and trained hands _ were 


ailable on their registers and the need 
r tapping other sources of recruitment 
ould arise only if the employment 
change has certified that they were 
gable to nominate suitable recruits 
om their registers. 


4. Under the EE(CNV) Act, 
cruitment of staff through the emplo- 
nent service is voluntary so faras the 
rivate sector is concerned. Even, so, 
forts are made by the empoyment 
vice to persuade the private sector to 
ccept candidates sponsored by the 
mployment exchanges. The Dircctor- 


te General of Employment and 
raining are placed in a very embar- 


ssing situation when they have 
0 approach the State Governme- 
ts and establishments in the private 
ector to utilise the employment 
ervice in filling up the vacancies, when 
ome establishments in the public 
ector do not recognise the Employm- 
nt Service as the normal channel of 
ecruitment. 


5. It is accordingly requested 
hat the Ministry of Finance etc, may 
ssue instructions to all quasi-Governm- 
nt institutions and statutory organisa- 
“ions with which they are concerned 


Ministries | 


Sh? 
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requiring them to notify vacancies 
in the manner and form prescribed 
in R. 4 of the EE (CNV) Rules, 1960 
to the prescribed employment exchange 
and to fall in line with the Central 
Government Departments in the recruit- 
ment of staff through the agency of the 
employment service. The need for issu- 
ing advertisements for inviting applicat- 
ions or tapping other sources of recruit- 
ment should be considered only If the 
employment exchanges issue non-avail- 
ability certificates. A copy of the inst- 
ructions issued by the . Ministry of 
Finance etc, may kindly be endorsed 
to the Ministry of Home Affairs and 
the Directorate General of Employment 
and Training.” 


It will be noticed that in order to 
give effect to such instructions in the 
case of Quasi-Government institutions 
and statutory organisations, it would 
be necessary to suitably amend the 
recruitment rules or adopt resolutions 
‘to achieve that object. This is so ment- 
ioned in paral. In Office Memoran- 
dum No. 14/22.65-Estt. (D) dated June 
12, 1968, the Ministry of Home Affairs 
informed all the other Ministries: — 

“The undersigntd is directed to say 
that in paragraph 6 of this Ministry’s 
O.M. No. 71/49/DGS (Apptt) dated 
the 11 th December, 1949, it was laid 
down that all vacancies in Central 
Government Establishment, other than 
those filled through the Union Public 
Service Commission,should be notified 
to the nearest employment exchange 
that no Department or Office should 
fill any vacancy by direct recruitment 
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unless the employment exchange certi- 
ficd that they were unable to supply 
candidates ” 

8. In Office Memorandum No. 
14024/2/77-Estt. (D) dated April 12, 
1977, the Department of Personnel 
addressed all the Méinistries/Depart- 
ments and said. 

‘“‘As the Ministry of Agriculture and 
Irrigation, etc. are aware, in accordance 
with the instructions issued by the 
Central Government (vide marginally- 
noted communications), all vacancies 
arising under Central Government Offi- 
ces/establishments (including quasi- 
Government institutions and statutory 
Organisations), irrespective of the 


nature and duration (other than those 


filled through the Union public Service 
Commission), are not only to be noti- 
fied to, but also to be filled through, 
the Employment Exchange alone and 
other permissible sources of recruitment 
canbe tapped only if the Employment 
Exchange concerned issued a ‘non-avail- 
ability’ certificate. There can be no 
departure from this recruitment proce- 
dure unless a different arrangement in 
this regard has been previously agreed 
to in consultaion with this Department 
and theMinistry of Labour (Directorate 
General of Employment and Training). 
Similar instructions ate also in force 
requiring vacancies against posts carry- 
ing a basic salary of less than Rs. 500/- 


p.m. in Central Public Employment 
Exc hanges.”’ 


9. Itis clear that it is the desire 
of the Government of India that 
all Government Departments, Govern- 


of course, does not arise in the case of 


a 
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ment Organisation and statutory 
bodies should adhere to the rule that 
not merely vacancies should be notifig 
to the employment exchanges, but the 
vacancies should also be filled by candj- 
dates sponsored by the employment 
exchanges. It was only when no suit 
able candidates were available, thea 


at perfect liberty to issue instructions 
to its own departments and organisat- 
ions _ provided the 

do not contravene any 
onal provision or any statute, 
instructions cannot bind other bodies 
wich are created by statute and which 
function under the authority of statute. 
In the absence of any statutory prescr- 
iption the statutory authority may how- 
ever adopt and follow such instructions 
if thinks fit. Otherwise, the Govern- 


ment may not compel statutory bodies 


to make ‘appointments of persors from 
among candidates sponsored by emplo! : 
ment exchanges only. The question, 


private employers which cannot be so 
compelled by any instructions issued by 
the Government. 


10. The further question is whet- 
her the instructions issued by the Goy- 
erment that in the case of Goverment 
Departments the field of choice holy 
in the first instance, be restricted to 
candidates sponsored by the employ- 
ment exchanges offend Arts. 14 and 
16 of the Constitution. Shri P. Pat 
meshware Rao, learned counsel app- 
earing for some of the respondents 


5. 
; 
of 
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ously urged that such a restrict- 
ould offend the equality clauses 
Constitution, namely, Arts. 14 
5. He urged that when Parlia- 
had gone into the question and 
edthat there should be no com- 
yn in the matter of appointment 
ay of restriction of the field of 
e, it was not opento the Gover- 
t to impose such compulsion. 
gued that it would be unreason- 
‘o restrict the field of choice to 

sponsored by the employment 
nges. Jn a country so vast as there 
in a country where was so 
. poverty, illiteracy and ignorance 
s not right that employment Op- 
nities should necessarily be chan- 
i through the employment exch- 
; when it is not shown that the 
ork of employment exchanges is 
fide, that it reaches all the cor- 
‘of this vast country. He argued 
it is futile to expect that persons 
g in distant places could get them- 
s registered with employment ex- 
ges situated far away. The sub- 
‘on of Shri Parmeshwara Rao is in- 
| appealing and attractive. Non- 
less, we are afraid we cannot up- 
lit. The object of recruitment to 
service or post is to secure the 
t suitable person who answers the 
ands of the requirements of the 
In the case of public employment, 
s necessary to eliminate arbitrar- 
ss; and favouritism and introduce 
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unifortmiy of standards and orderli- 
ness in the matter of employment. 
There has to be an element of proced- 
ural fairness in recruitment. Ifa pub- 
lic employer chooses to receive appli- 
cations of employment where and when 
he pleases, and chooses to make ap- 
pointments as he likes a grave elem- 
ent of arbitrariness is certainly intro- 
duced. This must uecessarily be avoi- 
ded if Arts. 14 and 16 have to be given 
any meaning. We, therefore, consider 
that insistence of recruitment through 
employment exchanges advances re- 
ther than restricts the rights guaran- 
teed by Arts. 14 and 16 of the Con- 
stitution. The submission that emplo- 
yment exchanges do not reach every 
where applies equally to whatever 
method of advertising vacancies is ad- 
opted. Advertisement in the daily 
Press, for example, is also equally in- 
effective as it does not reach everyone 
desiring employment. In the absence 
ot a better method of recruitment, we 
think that any restriction that emplo- 
yment in Government Department 
should be through the medium of 
employment exchanges does not offend 
Arts. 14 and 16 of the Constitution. 
With this modification of the judgment 
of the High Court, the appeals and the 
special leave petitions are disposed of. 
No orders are necessary in the writ 
petition. 


Order accordingly. 
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OBSERVED BY 


B.C. Ray And 
S. Natarajan, 


Hon’ble Judges Supreme Court of India. 


Criminal Appeal No. 109 of 1987, (arising out of SLP (Cri.) No. 2666 of 1986), 
ided on 3.3.1987, between S.K. Viswambaran, Appellant v. E. Koyakunju and 


ers, Respondents. 


TEXT 


Natarajan, J.:— This appeal by 
cial leave is by Gazetted Police 
icer to seek expunction of certain 
yerse remarks passed against him 
the High Court of Kerala in an order 
ssed with reference to two Criminal 
scellaneous petitions filed by res- 
ndents 2 and 3 herein without issuing 
y notice to him and without hearing 
m. 

2. The somewhat unusual circums- 
aces in which the appellant has been 
ade the victim of strictures by the 
igh Court may now be looked into. 
ne Chandrasekaran Pillai residing 
ithin the limits of Karunagapally 
slice Station was charged under S. 
2, 1.P.C., for having committed the 
urder of his wife Komalavilli by first 
sating her and kicking ber and than 
anging her in order to make it appear 
lat it was a case of suicide. The accu- 
1d’s son aged about 12 years and a nei- 


ghbour claimed to have witnessed the 
beating as well as the accused dragging 
the deceased to the western side 
of the house. A _ little later the son 
made bold to go into the house and 
found his mother hanging with a noose 
round her neck. He raised alarm and 
the neighbours including his maternal 
uncle came to the house and cut the 
rope and rendered first aid unsucess- 
fully because Komalavalli had already 
died. 

3. Areport was given at Karuna- 
gapally Police Station and a case of 
“suspicious death” was registered and 
investigation was done by Shri T. P. 
Rajagopalan, Inspector of Police (res- 
pondent 2) who was examined as P. W. 
16 in the sessions Trial against the 
accused. As the brother of deceased 
Komalavalli was not satisfied with the 
manner of investigation of the local 
police he filed a petition before the 
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Deputy Inspector General, Southern 
Under orders of the Deputy 
Inspector General the investigation 
was entrusted to the Crime Detach- 
ment in which the appellant was ser- 
ving as a Deputy Supdt. of Police. The 
appellant took charge of the case and 
his investigation revealed that Komal- 
avalli’s death was due to homicide and 
not suicide. The appellant was in 
charge of the investigation of the case 
only from 26-1-1980 to 5-1-1981 and 
thereafter the further investigation was 
done by another police officer of the 
Crime Detachment who was examined 
as PW. 18 in the trial. The charge 
sheet was eventually filed by yet an- 
other officer viz., P.W. 19 an Inspector 
of Police. 


range. 


4. The defence of the accused 
was that his wife Komalavalli had com- 
mitted suicide and that he had not mur- 
dered her. In support of his defence 
the accused placed reliance upon the 
first investigating Officer, viz., p. W. 
16 carrying out acellophone tape test 
on the palms of Komalaval'i and sending 
the cellophone tapes to the Forensic 
Science Laboratory to find out whether 
any fibres of coir rope were found in 
the cellophone tape and if so whether 
the fibres had come out of the coir rope 
used for hanging. The report of the 
Forensic Science Laboratory was that 
the cellophone tape contained fibres of 
coir which were similar to the coir rope 
used for the hanging. It was, there- 
fore, contened that Komalavalli’s death 
was due to suicide as otherwise fibres 
from the coir rope used for hanging 
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would not have been found in the 
palms of her hands. To prove the des-— 
patch of the cellophane tapes to the For- 
ensic Science Laboratory and the rece- — 
ipt of the report from the said Labora- — 
tory and its despatch to the Crime ~ 
Detachment a Head Constable of Karu- — 
nagapally Police Station by name E, 
Koyakunju (respondent 1) was examined i 
as Defence Witness No. 2. s 

5. The Sessions Judge entertained © 
serious doubts about P.W. 16 carrying — 
out whe cellophone tape test to lift any — 
fibres of coir sticking to the palms of — 
Komalavalli and sending the tapes to 
the Forensic Science Laboratory and 4 
the bona fides of the exercise. We shall _ 
set out later the numerous suspicious a 
features noticed by the Sessions Judge — 
regarding the conduct of P.W. 2 with | ; 
reference to the carrying out of the 
cellophone tape test and the despatch — 
of the tapes to the Forensic Science — 
Laboratory and the entrustment of — 
the report to the Crime Detach- 
ment. For the present we will con- — 
tinue ‘with the narrative so as to make 
known the circumstances which have a 
led to the filing of this appeal. 3 


6. After evaluating the prosecu-— 
tion evidence the Session Judge held 
that the prosecution had failed to 7 
prove the case against the accused be- ~ 
yond reasonable doubt and, therefore, — 
gave him the benefit of doubt and acq- 
uitted him of the charge under S. 302,1. 
P.C. It is significant to note that the 
acquittal was not rendered in accep- — 
tance of the defence case that Komala-~ 
valli had committed suicide but because 
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Sourt felt that it would not be safe 
t upon the evidence of P.W 2, the 
and P.W. 3, the neighbour and 
ct the accused for the offence of 
er. 


/. In the. course of his judgment 
Sessions Judge made severe cmme- 
against P.W. 16, the Inspector of 
, D.W. 2, Head Constable and 
her Police P.C. 2599 and observed 
llows : 


‘Therefore in my view this isa fit 
where appropriate action has to be 
1 against P.W. 16, D.W. 2 and P.C. 
who wrote Ext. D1i4 for the rea- 
stated earlier. Otherwise indisci- 
» and the tendency to tamper with 
ial documents and create false doc- 
nts will set at naught the very pur- 
of having a police establishment. 
n one wing of the police establish- 
t tries to investigate’ properly and 
yook the culprit, P.W. 16, D.W. 2, 
P.C. 2599 were trying to neutralise 
the work that has been done by the 
ne Detachment and to help the 
ised to get an acquittal. This isa 
ous situation which the higher 
jorities in the police department 
eto take serious notice of and curb 
tendency even in the beginning.”’ 


8 Aggrieved by the strictures 
sed by the Session Judge, the Inspec- 
(P.W. 16) and the Head Constable 
W. 2) filed criminal Misc. Petitions 
or the High Court of Kerala for 
unging the adverse remarks made 
inst them A learned single Judge of 
High Court, without making any 
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examination of the conduct of the peti- 
tioners before him and without consi- 
dering whether the features noticed by 
the Sessions Judge warranted the adve- 
rse remarks or not went ata tangent 
and the appellant in the dock for having 
failed to place before the Court the 
scientific materials which P.W. 16 had 
obtained in the course of investigation 
to find out whether Komalavalli’s death 
was due to suicide or homicide. The 
learned Judge had taken it for granted 
that P.W. 16 and D.W. 2 had acted in 
a blemishless manner and that the 
report of the Forensic Science Labora- 
tory had been obtained through bona- 
fide investigative process and it was the 
appellant who had schemingly kept 
back the crucial records from the notice 
of the Court in order to secure a convi- 
ction unjustly against the accused and 
as such the appellant should be repri- 
manded in no uncertain terms. The 
ielevant portions in the judgment where 
the appellant who was examined as 
P.W. 17 in the Sessions Trial has been 
critised are as under :— 


‘(para 6.) P.W. 17, Dy. S.P., who 
conducted the investigation kept the 
above facts concealed purposely. If the 
report sent by the Assistant Director of 
Forensic Science Laboratory was made 
available to the court it would have gone 
a long way to establish innocence of the 
accused. So to foist a false case of mur- 
der on the account he did not send the 
report of the Assistant Director of For- 
ensic Science Laboratory to the Court. 
He pleaded complete ignorance of the 
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above examination when examined 


before court. 

(para 8.) The part played by P.W. 
17 is not beyond suspicion. He had 
purposely concealed materials which 
were favourable to the accused. It would 
appear that this officer was averse to 
scientific methods being made use of in 
investigation of crimes. His attempt 
was only to see that the accused is con- 
victed in this case. This should not 
have been the approach of a senior offi- 
cer like P. W. 17, who was investigating 
avery serious crime. The life and libe- 
rty of innocent persons should not be. 
placed at. the mercy of such unscrupul- 
ous. officers. It will be proper for the 
higher officers in the department to 
look into this matter and take proper 
corrective measures for future gui- 
dance.” 

9. Stung by the remarks made against 
him without even hearing, the appe- 
llant has preferred this appeal to seek 
expunction of the remarks. 

10. Now let us have a look at the 
distressing and suspicious features noti- 
ced by the Sessions Judge in the conduct 
of P.W. 16and D.W. 2 in the ‘‘cello- 
phone tape test”’ carried out by them and 


in obtaining the report of the Forensic 
Science Laboratory and the despatch of 


the opinion to the Crime Detachment. 
The relevant portions extracted from the 
judgment.are as follows :— 

(i) “The inquest report prepared 
by this witness (P:W. 16) does not show 
that he had seized any cellophone tape 
Or coir that they were sent to the 
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Forensic Science Laboratory: 5 


(ii) ‘‘There are no documents 
show that the tape and coir were ken 
into custody for the purpose of sendii 
them tothe Forensic Science Labor 
tory in the case diary; 

(iii) “Normally any material to be 
examined by the Forensic Science Labo. 
ratory will be sent only through t 
court. Admittedly the cellophone tap 
and the coir were not sent through 
court. On the other hand it is stated 
that they were sent to the laboratory 
through a constable. But the case diary 
does not show that any constable w $ 
sent to the Forensic Science Labora 
for banding over these articles; 

(iv) ‘‘P.W. 16 did not prepare . 
mahazar for seizure of any cellophone 
tape and inquest report also does not 
state anything about any tape said to 
have been affixed by him on the palm of 
the dead body and taken forthe pur- 
pose of examination at the laboratory; 

(v) ‘D.W. 1 Assistant Director 0 
the Forensic Science Laboratory, Tris 
ndrum examined by the defence to 
prove his report Exhibit D. 10 regarding 
the presence of small bits of coconut 
fibres bearing similarity to the coir : 
that was also sent, had stated in cross 
examination ‘that even if the tape was 
affixed to the coir (instead of the palms) 
and then sent, it will contain the fibre 
similar to the one found on the coir; ; 

(vi) “The investigation was taken 
over by the Crime Detachment on 26- 
11-1980, The cellophone tapes and | 
coir pieces are said to have been a 
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P.W. 16to the laboratory on 1-12-80 
en he had ceased to be the Investi- 
ting Officer ;”’ 

(vii) “Evenif he had taken any 
lophone tape and coir pieces at the 
1e of inquest or thereafter and wanted 
>m to be examined by the laboratory 
> proper course for him would have 
=n to send them to the Dy. S.P. who 
is investigating the case on 1-12- 
80;”’ 

(viii) D. W. 2, Head Constable, 
mmoned and examined by the defence 
prove the sending of the cellophone 
pes and coir to the laboratory and 
2 report received from the laboratory 
d stated ‘that there is no document 
the Police Station to prove that 
llophone tape or coir piece were sent 
om Karunagapally Police Station to 
e Forensic Science Laboratory, 
rivandrum. | 

(ix) “He further stated that the 
port received from the laboratory 
as sent to the Crime Detachment on 
1-1981 but claimed that there is noth- 
g to show that it was received by any 
ficer of the Crime Detachment Office. 
he despatch register Ext. D 13 only 
1ows tnat a cover was handed over to 
constable for delivery to the Crime 
etachment Office. But there is no 
cknowledgment to show that the cons- 
ible had actually handed over the 
ame to the office of the Crime Detach- 
lent at Quilon.” 

(x) *D.W. 2 produced a notebook 
xt. D. 14 said to have been maintained 
y the constable to whom this cover 
yas handed over for delivery at the 
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officer of the Crime Detachment. In this 
the curious aspect is that the entry 
regarding this handing over is written 
in a sheet of paper which is affixed in 
the note book as an extra sheet ... ... -.. 
This entry Ext. D. 14 has been purpos- 
ely manufactured for the purpose of 
this case and [have no doubt that it 
has been done at the instance of D.W. 
2 the Head Constable and P.C. 2599 
who wrote Ext. D. 14. Therefore the 
constable who wrote Ext. D 14 and 
DW 2 are equally responsible for this 
fraud”. 

(xi) The extent to which DW 2 
would go tohelp the accused is evident 
from the fact that he voluntarily pro- 
duced Ext. D. 17.” 

(xii) “Ext. D. 17 is a letter sent 
from the Forensic Science Laboratory 
to the S. I. on 15-11-1980.” 

This letter states that the sealed 
packet said to contain the M. Os. invol- 
ved in Crime 220 of 1980 of Karunaga- 
pally Police Station were being returned 
unopened for want of forwarding note 
and certificate and hence the sealed 
packet may be resubmitted with proper 
forwarding note and certificate. At the 
bottom of this letter in vernacular it is 
written ‘‘cellophone tape.” Except this 
vernacular writting there is nothing to 
show that the MOs referred to in Ext. 
D 17 were cellophone tape and coir 
piece .. .. As the packet sent from the 
Karunagapally Police Station was not 
opened, by the Forensic Science Labo- 
ratory, the writing in vernacular at the 
bottom of Ext. D.17 could not have 
been written by anybody from the labo- 
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ratory. It is a subsequent interpolation 
probably at the instance of D' W.=2. 
This was also interfering with official 
documents and tampering with it by 
D W. 2 or somebody from the Police 
Station at Karunagapally. 

11. It was with reference to all 
these features the Sessions judge made 
his adverse remarks against P. W. 16, 
D.W. 2 and P.C. 2599 and observed 
that the conduct of the concerned offi- 
cial was highly open to suspicion, that 
as such a full-fledged enquiry should 
be held against them and that ‘other 
wise indiscipline and the tendency to 
tamper with official documents and 
create false documents will set at naught 
the very purpose of having a police 
establishment.” 

12 Coming now tothe merits of 
this appeal when P. W. 16 and D W. 
2 moved the High Court for expunging 
the adverse remarks against them the 
scope of the enquiry was confined to 
the bona fides their action in the in- 
vestigation proceeding and whether the 
Sessions Judge was justified in drawing 
adverse inferences again t them on the 
basis of suspicious features catalogued 
by him. The High Court was not de- 
aling with an appeal against the acquit- 
tal of the accused and there was no need 
or occasion for the High Court to go in- 
to the conduct of the appellant. The 
enquiry in the criminal misc. Petiti- 
ons was only touching upon the con- 
nduct of P.W. 16 and P.W. 2 and not the 
conduct of the appellant. Further more 
one material fact which the High Co- 
urt had completely overlooked is that 
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the appellant ceased to be in charge 
of the case on 5-1-1981. Thereafter 
the investigation of the case was ta. 
ken charge of by P.W. 18 and still 
later by PW. 19 Even according to 
D.W. 2 the report from the Foren. 
sic science Laboratory was sent t 
the Crime Detachment only on 7-1-198] 
whereas the appellant ceased to bein 
charge of the case on 5-1-1981 itself, 
It, therefore, passes one’s comprehe- 
nsion as to how the appellant can 
be accused of having wilfully suppr 
essed material documents from the 
notice of the court in order to secure 
a conviction unjustly against the acc 
used in the murder case. The High 
Court, it is surprising to find has not 
applied its mind to the series of s - 
picious features noticed by the session 
Judge to draw an adverse inference ag- 
ainst P.W. 16 and D.W. 2 in condu. 
cting the so-called cellophone tape 
test and sending the tape to the Fo- 
rensic Science Laboratory for its repo i 
The learned judge has taken it for 
granted that P.W. 16 had actually ca ‘ied 
out a cellophone tape test, that in carry: 
ing out sucha test he was wedded to 
scientific methods of investigation and 
that he and DW 2 had acted fairly 
and squarely in trying to find out 
the real cause of death of Komalavlli 
and that it was the appellant who had 
an aversion to the use of scientili€ 
methods in investigation of crimes and 
that the appellant had purposely com 
cealed materials which were favouraDl J 
to the accused in order to secure & 
conviction at any cost. The learneé 
judge failed to see that a matter of fact 
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accused was not kept in dark re- 
ding the ccllophone tape test that 
; deemed to have been done but on 
other hand he had full informa- 
n of the test and its result, and 
vas on account of that he was able 
summon police officials to figure 
defence witnesses and police reco- 
-as defence exhibits. Ws are, there- 
e, clearly of opinion that the High 
urt had completely misdirected its- 
in its consideration of the petitions 
d by respondents 2 and 3 to seek 
Junction of the adverse remarks made 
1inst them by the Sessions Judge. 


13. We have also to point out 
rievous procedural error committ- 

by the High Court. Even assum- 
» for argument’s sake that for ex- 
nging the remarks against responde- 
s;2 and 3 the conduct of appellant 
quired scrutiny and merited adverse 
mment, the principles of natural ju- 
ce required the High Court to have 
sued notice to the appellant and he- 
d him before passing adverse rem- 
ks against him if it was consider- 
| necessary. By its failure the High 
ourt has failed to render elementary 
stice to the appellant. 


14. Yet another serious infirmity 
yntained in the impugned order is 
iat the High Court has failed to bear 
1 mind the well-settled principles of 
w laid down by this Court in more 
lan one case that should govern the 
ourts before disparaging remarks are 
ade against persons or authorities 
hose conduct comes into considera- 
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tion before Courts of Law in cases 
arising before them for decicion. In 
State of U.P. v. Mohd. Naim (1964) 
2SCR 363, 374, equal to AIR J964 
SC 703 707 it was held as follows : 


“If there is one principle of car- 
dinal importance in the administration 
of justice, it is this the proper free- 
dom and independence of Judges and 
Magistrates must be maintained and 
they must be allowed to perform their 
functions freely and fearlessly and with- 
out undue interference by anybody, 
even by this Court. At the same time 
it is equally necessary that in expressing 
their opinions Judges and Magistrates 
must be guided by considerations of 
justice, fair play and restraint. It is not 
infrequent that sweeping generalisations 
defeat the very purpose for which they 
are made. It has been judicially recognised 
that in the matter of disparaging making 
remarks against persons or authorities 
whose conduct comes into consideration 
before courts of law in cases to be deci- 
ded by them, it is relevant to consider 
(a) whether the party whose conduct 
is ity question: < 1s before ~ the 
court or has an opportunity of explain- 
ing or defending himself; (b) . whether 
there is evidence on record bering on 
that conduct justifying the remarks; 
and (c) whether itis necessaryfor the 
decision of the case, as an integral part 
thereof, to animadvert on that conduct. 
It has also been recognised that judicial 
pronouncements must be judicial in 
nature, and should not normally depart 
from sobriety, moderation and reserve.”’ 
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This ratio has been followed in (1976) 
1SCR, 204 R.K. Lakshmanon v. 
A K. Srinivasan and (1986) 2 SCC 
569, Niranjan Patnaik vy. Sashibhu- 
shan Kar (to which one of us wasa 
party). Judged in the Jight of the above 
tests, it may be seen that none of the 
tests is satisfied in this case. It is indeed 
regrettable that the High Court should 
have lightly passed adverse remarks of a 
very serious nature affecting the char- 
acter and professional competence and 
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integrity of the appellant in purport 
desire to render justice to responde; 
2 and 3 in the petition filed by them f 
expunction of adverse remarks ma 
against them. 
15. The appeal is, therefore, < 
owed and the adverse remarks agair 
the appellant in the order of the Hig 
Court which have been extracted abo 
will stand expunged from the ord 
under appeal. | 
Appeal allowe 
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OBSERVED BY 


O. Chinnappa Reddy and E.S. Venkatramiah 


Hon’ble Chief Justice and Judges Supreme Court of India. 


Writ Petn. (Civil) No. 15767 of 1984 decided on 24-1-1986 between Dr. 
hav Ram Pal, Petitioner v. U.P. Higher Education Services Commission, 


lahabad and others, Respondents: 


TEXT 


Chinnappa Reddy, J:—Dr- Keshav 
1m Pal, a Ph.D. and a D Litt. in 
nskrit, who has been teaching degree 
d post-graduate classes for the last 
years, who has worked as Reader 
d Head of the Department of San- 
rit from August 1971 onwards and 
no has further acted as Principal of 
eLajpat Rai Post-Graduate College, 
shibabad for two years in 1972-73 
id again from July 3, 1984, applied 
the U.P. Higher Education Services 
ommission for the post of Principal 
1 response to an advertisement invi- 
ng applications for eight such posts. 
e was one of the 60 candidates, who 
ere interviewed by the Commission 
ut he was not selected. He has filed 
ye present application under Art. 32 
€ the Constitution for the issue of a 
‘rit questioning the selection made 


by the Commisson on two grounds. 
The first ground was that the Com- 
mission was biased as he belonged to 
an inferior caste namely, the Gadariya 
(Sheperd) caste whereas the gentlem- 
en, who constituted the interviewing 
Board, belonged to the higber castes 
of Hindu Society. He wanted us to 
draw the inference of bias from the 
circumstances, which he alleged in the 
petition that when he appeared before 
the Board and when in answer to a 
query, he told the Board that he be- 
longed to the Gadariya caste, the 
Board appeared to lose all interest in 
him, though, in the beginning, they 
appeared to be quite impressed with 
him. According to the petitioners, 
thereafter the interview was a mefe 
make-believe. It was later that he came 
to know that, the gentlemen, who con- 
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stituted the Board, belonged to the 
higher castes and that all the eight 
persons selected by them also belonged 


to the higher castes. We are afraid 
«we are unable to draw the inference 


which the petitioner wants us to draw 
from the circumstances. There were six 


members of the interviewing Board and 
itis too much to think that the Board 


collectively decided not to select the 
petitioner for the sole reason that he 
belonged to an inferior caste and they 
belonged to higher castes. There is 
nothing whetever to justify the allega- 


tion. The Chairman of the Commissi- 
on has filed an affidavit and he has 


denied that any enquiry was made of 
the petitioner regarding his surname 
or caste. 


2. The secound grond on which 
the petitioner challenged the selection 
was that it was arbitrary According to 
him, he possessed the highest academic 
qualifications and the longest experie- 
nce and, therefore, he should have been 
preferred to all the others who were 
selected. He contended that though 
each of the members of the enterv- 
lewing Board was allocated 50 


marks, there was no allocation of 
the marks for tht various heads 


under which the merit of the candi- 
dates was judged. The argument was 
that although the basis of selection 


was said to be the candidates academic 
attainments, teaching experience, 


administrative experience and suitabili- 
ty for the post of Principal, marks 
were not separately allocated under 


reach of these heads. This procedure, 
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according to the petitioner, was. 
arbitrary and resulted in arbitrary 
selection. The learned counsel for the 
petitioner primaily relied on the follow 
wing observations of Bhagwati, J. ig 
Ajay Hasia v. Khalid Mujib: AIR 198} BL 
SC 487: 

‘‘...6.The oral interview test ig: 
undoubtedly not a very satisfactory test 
for assessing and evaluating the capa- 
city and calibre of candidates, but in 
the absence of any better test for meae 
suring personal characteristics and 
traits, the oral interview test must, at 
the present stage, be regarded as not 
irrational or irrelevant though it 
subjective and based on first an | 


its result is influenced by many unce 


tain factors and it is capable of abuse, 
We would, however, like to point ov i 


that in the matter of admission of 
colleges or even in the matter of public 


employement, the oral interview test 
as presently held should not be relie 1 
upon as an exclusive test, but it may bé 
resorted to only as an additional ff 
supplementary test and. moreever, grea t 
care must be taken to see that persons : 
who are appointed to conduct the ora 


interview test are men of high integrity 
calibre and qualification.” 


oe 
tr) 


The observations in Ajay Hasia’s ‘ 
case (supra) have been explained 1 : 
Lila Dhar v. State of Rajasthan, (1981 )4 


SCC 159: AIR 1981 SC 1777and what ; 
has been said in Lila Dhar’s case 


(supra) has been approved One 
titution Bench of this Court, speakin 5 
through Bhagwati, J. in Ashok Kumat 
Yadav vy. State of Haryana, stg ) 
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SC 417. In Lila Dhar’s case (supra) 
as pointed out by this Court: 
“The object of any process of sele- 
nfor entry into a public service is 
secure the best and the most 
able person for the job, avoiding 
‘onage and favouritism. Selection 
ed on merit, tested impartially and 
actively, is the essential foundation 
ny useful and efficient public serv- 
So, open competitive examination. 
-eome to be accepted almost unive- 
ly as the gateway to public services ”’ 
weue.sHow should the com- 
itive examination be devised?........... 
“It is now well recognised that 
ile a written examination assesses a 


didate’s knowledge and _ intellectual 
lity, an interview test is valuable 


assess a candidate’s overall intellec- 
1 and personal qualities. While a 
tten examination has certain distinct 
vantages over the interview test there 
-yet no written tests which can 
luate a candidate’s initiative, alertn- 
, resourcefulness, dependableness, 
-operativeness, capacity for clear and 
sical presentation, effectiveness in 
cussion, effectiveness in meeting 


d dealing with others, a daptability, 
igment, ability to make decision, 


ility toy lead, intelleectual 
d moral integrity. Some of 
ese qualities may be _ evaluate, 
rhaps with some degree of error, by 
-interview-test, much depending on 
e constitution of the Interview 
yard. 

Thus, the written examination ass- 
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esses the man’s intellect and the inter- 
view-test the man himself and ‘‘the twa- 


in shall meet” for proper selection. If 
both written examination and interview 


test are to be essential features of pro- 


pet selection, the question may arise as 
to the weight to be attached respecti- 


vely to them. In the case of admission 
to a college, for instance, where the can- 
didate’s personality is yet to develop and 
it is too early to identify the personal 
qualities for which greater importance 
may have to be attached in later life 
greater weight has perforce to be given 


to performance in the written examina- 
tion. The importance to be attached to 
the interview-test must be minimal. 


That was what was decided -by this 
Court in Perikaruppan v. State of Tamil 
Nadu, Ajay Hasia v. Khaid Mujib Seh- 
ravardi, and other cases. On the other 
hand; in the case of Services to which 
recruitment has necessarily to be made 
from persons of mature _ personality, 
interview test may be the only way, sub- 
ject to basic and essential academic and 
professional requirements being satisfied. 
To subject such persons to a written 


examination may yield unfruitful and 
negative results, apart from its being an 


act of cruelty to those persons. There 


are, of course, many sevrices to which 
recruitment is made from younger can- 


didates whose personalities are on the 
threshold of development and who show 
signs of great promise, and the discern- 
ing may in an interview test, catch a 
glimpse of the future personality. In the 
case of such services, where sound selec- 


tion must combine academic ability 
with personality promise, some weight 
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has to be given, though not much too 
great a weight, to the interview-test. 
There cannot be any rule of thumb reg- 
arding the precise weight to be given. 
It must vary from service according to 
the requirments of the service, the mini- 
mum qualifications prescribed, the age 
group from which the selection is to be 
made, the body to which the task of 
holding the interview-test is proposed 
to be entrusted and.a host of other fac- 
tors. It is a matter for determination by 
experts. It is a matter for research. It is 
not for Courts to pronounce upon it 
unless exaggerated weight has been 
given with proven or obvious oblique 
BIGUVESS.....is:sc03x: 44 

These observations in Lila Dhar’s 
case were quote verbatim in Ashok 
Kumar Yadav’s case (supra) and appro- 
ved. In Lila Dhar’s case, the Court 
also said.: 

“It is true that in Periakaruppan 
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case (AIR 1971 SC 2303) the Court hele 
that the non-allocation of marks unde 
various heads in the interview-test way 
illegal but that was because the instrug 
tions to the Selection Committee pro. 
vided that marks were to be awarded 4 
the interview on the basis of five disti 
net tests. It was thought that the failure 
to allocate marks under each head ¢ 
distinct test was an illegality. But in th 
case before us, the rule merely and 
generally indicates the criteria to be 
considered in the interview-test with 
out dividing the interview-test into dit- 
tinct, if we may so call them 
sub-tests............77 & 

3. Wedo not think that the Inter 
viewing Board, the present case, was 


under any obigation to sub-divide the 
marks under various sub-heads. The 
writ petition is, therefore, dismissed, 
but in the circumstances, without costs 

4 


Petition dismissed 
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(A) Constitution of India, Art. 311 (2), Second Proviso, Cl (b) —Dismissal from 
ice without inquiry—Cyclostyled orders passed agains' several persons—That does 
aS a universal rule indicate non—application of mind. 

(B) Constitution of India, Art. 311 (2), Second Proviso, Cl, (b)—Bombay Police 
(22 of 1951), S. 25 (1)—Dispensation of inquiry —Recording of reasons—Police 
‘table dismissed from service without inquiry—Reasons for dispending inquiry 
ed separately after order of dismissal, appearing to be recorded later—Order of 
1issal itself however, containing reasons for dispensation—Dispensation of inquiry 
proper. 

(C) Constitution of India, Art. 311 (2), Second Proviso, Cl. (b)—Bombay Police 
(22 of 1951), S. 25 (2)—Dispensation of enquiry—Head Constable in armed batch 
jismissa] from service after dispensing with inquiry — Propriety. 

(D) Constitution of India Art. 311 (2), Second Proviso Cl. (b)—Bombay Police 
(22 of 1951), S. 25 (1)—Disciplinary inquiry—Dispensation of—Mutiny by Police 
e—-Police Constable who was one of the active instigators dismissed from service 
\out inquiry--Fact that he was arrested before violence broke out is irrelevant-— 
juiry rightly dispensed with. 


OBSERVED BY 


A.P. Sen and D.P. Madon, 
Hon’ble Chief Justice and Judges, Supreme Court of India. 


IN 


Civil Appeals Nos. 4041 of 1982 and 4363 of 1985 decided on 14-2-1986, bet- 
=n Shivaji Atmaji Sawant, Appellant v. State of Maharashtra and others, Res- 


idents. 
And 
Namdeo Jairam Velankar, Appellant v. State of Maharashtra and another Res- 
adents. 


TEXT 


Madon, J.:— The Appellant in Bombay. He was governed by the 
vil Appeal No. 4041 of 1982, Shivaji Bombay Police Act, 1951 (Bombay Act 
maji Sawant, was a Police Constable No. XXII of 1951). By an order dated 
the Bombay City Police Force attac- August 22, 1982, passed by the Commis- 
4 to the Bandra Police Station in sioner of Police Greater Bombay, he 
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was dismissed from service, without a 
charge-sheet having been issued to him 
and without any inquiry being held 
with respect to the misconduct alleged 
against him. The said order of dismis- 
sal was passed under Section 25 (1) of 
Bombay Police Act read with Clause 
(b) of the second proviso to Article 
311 (2) of the Constitution of India. 
The writ petition filed by sawant chall- 
enging the said order of dismissal was 
dismissed by the Bombay High Court. 
He has thereupon approached this Court 
in appeal by way of Special Leave gran- 
ted by this Court. 

2. The Appellant in Civil Appeal 
No. 4363 of 1985, Namdeo Jairam 
Velanker, was a Head Constable in 
Armed Batch No. 645 and was posted 
at Aurangabad. He too was governed 
by the Bombay Police Act. He was 
also dismissed in the same way as 
Sawant by an order dated August, 22 
1982, passed by the Superintendent of 
Police, Aurangabad, under Section 25 
(2) of the Bombay Police Act read with 
Clause (b) of the second proviso to Art- 
icle 311 (2) of the Constitution. He had 
also filed a writ petition before the Aur- 
angabad Bench of the Bombay High 
Court which was dismissed and he too 
has approached this Court in appeal by 
way of Special Leave granted by this 
Court. 

3. Section 25 of the Bombay 
Police Act specifies the officers who are 
entitled to punish the members of the 
Bombay Police Force. Under Clause (b) 
of the second proviso to Article 311 (2) 
of the Constitution, an authority empo- 
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wered to dismiss or remove a civil ser 
vant or reduce him in rank is authorised 
to dispense with the inquiry provided ig | 
Clause (2) of Article 311, if it is satis. 
fied that for some reason to be recorded 
by itis not reasonably practicable to 
hold such inquiry. In the case of Union” 
of India v. Tulsiram Patel and othe 
connected matters, (1985) 3 SCC 398 4 
Constitution Bench of this Court has 
considered in great detail the scope and 
effect of Articles 309, 310 and 311 of the 
Constitution and particularly of the 
second proviso to Article 311 (2). The ; 
conclusions reached by this Court in 
Tulsiram Patel’s case have been summ= 
arized in Satyavir Singh v. Union of 
India, (1985) 4 SCC 252 : AIR 1986 SC 
555). In view of this decision the 7 
contention raised before us at the hea- 
ring of these Appeals was that the imp- 
ugned orders of dismissal suffered from 
a total non-application of mind. The 
facts on the record, however, complet 
belie this contention and we will now 
proceed to narrate them. i 


4 Article 33 of the Constitution 
empowers Parliament by law to deter 
mine to what extent any of the rights 
conferred by Part III of the Constitue 
tion (that is, the Fundamental Rights), ‘ 
shall in their application inter alia to 
the Forces charges with the maintena 
nce of public order be restricted or abi 
ogated so as to ensure the proper 
charge of their duties and the mainte 
nance of discipline among them. In pur 
suance of this power Parliament has 
enacted the Police Forces (Restriction Of 
Rights) Act, 1966 (Act No. 33 of 1966 4 


j 
, 
a 
‘} 
a 
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shown by the Statement of Objects 
Reasons and the long title of the 
the object of the Act is to provide 
the restriction of certain Fundamen- 
Rights in their application to the 
nbers of the Forces charged with the 
ntenance of public order so as to 
ure the proper discharge of their 


ies and the maintenanc of disci- 
e among them. Under Section 1(3) 


said Act is to come into force 
such date as may be appointed in 
behalf by notification in the Offi- 
Gazette, in a Union Territory by 
Central Government and in a State, 
the Government of that State. It was 


ught into force in the State of Maha- 
htra with effect from July 15, 1978, by 


tification No. PPF 0229-PLO-III 
ed July 10, 1979, published in the 
harashtra Government Gazette dated 
y 26, 1979, Part IVA at page 502. 
use (a) of Section 2 of the said Act 
ines the expression ‘‘member of a po- 
>-force’’ as meaning” any person 


pointed or enrolled under any enact- 
nt specified in the Schedule’. Among 


> enactments so specified is the Bom- 
y Police Act, 1951 Under Section 3 of 
e said Act of 1966, no member ofa 
lice Force is, without the express san- 
on of the Central Government or of 


e prescribed authority, to be a member 
,or be associated in any way with, 


yy trade union, labour union, political 
sociation, or with any class of trade 
lions, labour unions or political asso- 
ations, or be a member of, or 
sassociated in any way with any 
her society, institution, associ- 
jon or organization that is not 
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recognized as part of the Force of 
which he is a member or is not ofa 
purely social, recreational or religious 
nature. Further, a mamber of a Police 
Force is prohibited from participating 
in or addressing any meeting or taking 
part in any demonstration organized 


by any body of persons for any poli- 
tical purposes or for such other purpo- 


ses as may be prescribed by rules 
made under the said Act. 
Rule 3 of the Police Forces 
(Restriction of Rights) Rules, 1966, 


provides as follows : 


3. Additional purposes, for which 
a member of a police-force not to parti- 
cipate in, or address any meeting, etc. 


No member ofa police-force shall 
participate in, or address any meeting 
or take part in any demonstration or- 
ganised by any body of persons — 

(a) for the purpose of protes- 
ting against any of the provisions of 
the Act or these rules or any other 
rules made under the Act; or 


(b) for the purpose of protesting 
against any disciplinary action taken or 
proposed to be taken against him or 
against any other member or members 


_ of a police-force; or 


(c) for any purpose connected 
with any matter pertaihing to his re- 
muneration or other conditions of ser- 
vice or his conditions of work or his 
living conditions or the remuneration, 
other conditions of service, conditions 
of work or living conditions, of any 
other member or members of a police 
force; 
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Provided that nothing contained 
in Clause (b) shall preclude a member 
of a police-force from participating 
in a meeting convened by an association 
of which he is a member and which has 
been accorded sanction under sub-sec- 
tion (1) of Section 3 of the Act, where 
such meeting is in pursuance of, or 
for the furtherance of the object of such 
association.” 

Uunder Section'4, any person who 
contravenes the provisions of Section 
3 commits an offence and is liable, 
without prejudice to any other action 
that may be taken against him, to be 
punished with imprisonment for a term 
which may extend to two years or with 


fine which may extend to Rs. 2000 or 
with both. 


5. Witha view to give members 
of the Bombay Police Force an oppor- 
tunity to ventilate their grievances 
with respect to service conditions and 
allied matters the Government of Maha- 
rashtra announced that it would per- 
mit the members of the Force to form 
associations at the State level as well 
as Unit level. The authority to grant 
recognition to such associations was 
Inspector General of Police, Maharas- 
htra State. Before any recognition 
was given, associations were formed 
and office-bearers elected. The assoc- 
lations at the State level was the Maha- 
rashtra Police Karamchari Sanghtana 
and at the Greater Bombay level was 
the Maharashtra Police Karamchari 
Sanghtana, Greater Bombay; The In- 
spector-General of Police granted re- 
Cognition to these associations by his 
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order dated March 20, 1982, on cond; 
tions (1) that the members should not 
resort to strike or withhold their Servis i 
ces or otherwise delay the performa. 
nce of their duties in any manner, (2 
that the Association should not resort 
to any coercive method of agitation 
for obtaining redressal or grievances, 
and (3) that the Association should 
not do anything which may affect the 
efficiency of the Force or undermine its 
discipline. é 


6. Sawant is alleged to have taken” 
the lead along with one S.D. Mohite in — 
forming the Greater Bombay Associat-_ 
ion and starting its activities It is 
further alleged that from the inception 
of the activities of this Association, 
the principal office-bearers and leaders 
started spreading an atmosphere of 
indiscipline culminating in the members — 
of the Police Force, including Sawant, — 
wearing black bands and badges on the - 
Independence Day of 1982, namely, 
August 15, 1982. Consequently. the 
State Government suspended the recog: 
nition of the said Association for a 
period of three months. This resulted 
in Bomby in a strike of the police” 
constabulary and widespread rioting, 
arson, looting and other acts amounting 
to mutiny from August 11, 1982. The 
situation became so serious that on the 
very day of the outbreak of those inci- 
dents, namely, August 18, 1982, military 
and para-military forces had to be sum 1 
oned to deal with the members of the Pd 
ice Force who had rioted and mutinied 
and even then it took some days for nq 
malcy to be restored. The events which 
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cplace on and from August 18, 
2, are not disputed. In fact, in his 
tion for Special Leave to Appeal 
ant has himself described them as 
plorable incidents’. 


7. Three contentions were urged 
yehalf of Sawant in order to substan- 
> the contentions that the impugned 
r of dismissal passed against him 
without any application of mind. 
first contention was that Sawant 
arrested in the early hours of 
ust 18, 1982, and, therefore, did 
and could not have taken part in the 
dents of violence, arson, looting 
mutiny which took place on and 
athat date. Assuming it is so, 
ant is alleged to have been one of 
active instigators, and leaders who 
> responsible for the creation of such 
rious situation which rendered all 
nal functioning of the Police Force 
normal life in the city of Bombay 
ossible. As pointed out by this 
it in Satyavir Singh v. Union of 
a (1985 (4) SCC 252) it is not 
ssary that the disciplinary author- 
should wait until incidents take 
e in which physical injury is 
ed to others before taking action 
er clause (d) of the second proviso 
\rticle 311 (2). A person who inci- 
others to commit violence is as 
ty, if not more so, than the one 
indulges in violence, for the one 
‘indulges in violence may not have 
>s0 without the instigation of the 
xr. The second contention was that 
tical orders were passed against 


three other members of the cons- 
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tabulary and that all these orders, inclu- 
ding the one served upon Sawant, were 
cyclostyled. Where several cyclostyled 
orders are passed, It would prima facie 
show non-application of mind but this 
is not a universal rule and would depend 
uponthe facts and circumstances of 
each case. In Tulsiram Patel’s case, 
(1985) (3) SCC 398 cyclostyled orders 
were served upon several members of 
the Unit of the Central Industrial Secu- 
rity Force posted at Bakaro with the 
names of the individual member filled 
in rejecting a similar contention raised 
in that case, this Court observed. © 


“It was said that the impugned 
Orders did not set out the particular 
acts done by each of the members of 
the CIS Force in respect of whom dis- 
missal order was made, and these were 
merely cyclostyled order with the names 
of individual members of the CIS Force 
filled in. Here was a case very much 
like a case under Section 149 of the 
Indian Penal Code. The acts alleged 
were not of any particular acting by 
himself. These were acts ofa large 
group acting collectively with the com- 
mon object of coercing those in charge 
of the administration of the CIS Force 


and the Government in order to obtain 
recognition for their association and to 
concede their demands. It is not possible 


in @ situation such as this to particular- 
ize the acts of each jndividual member 
who participated in the commission of 
these acts. The participation of each in- 
dividual may be of greater or lesser degr- 
ee but the acts of each individual contriby- 
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ted to the creation of a situation in 
which a security force itself become a 
security risk.” 

The third contention was that the rea- 
sons for dispensing with the inquiry did 
not accompany the order. In Tulsiram 
Patel’s case this Court held that the 
recording of the reason for dispensing 
with the inquiry is a condition prece- 
dent to the application of Clause (b) of 
the second proviso and if such reasons 
are not recorded in writing, the order 
dispensing with the inquiry and the 
order of penalty following thereupon 
would both be void and unconstitutio- 
nal. The Court also held that though it 
was not necessary that the reasons sho- 
uld find a place in the final order impo- 
sing penalty, it would be advisable to 
record them in the final order so as to 
avoid an allegation that the reasoes 
were not recorded in writing before 
passing the final order but were subse- 
quently fabricated. What had happened 
in Sawant’s case was that either along 
with the order or soon thereafter, rea- 
sons in writing for dispensing with the 
inquiry were served upon Sawant. A 
perusal of the reasons shows that they 
were recorded later. Were the impugned 
order of dismissal one which merely 
imposed a penalty, it would have been 
bad and would require to be struck 
down in view of the decisions in Tulsi- 
ram Patel’ s case. The position is how- 
ever, different. The impugned order of 
dismissal itself sets out the reasons why 
itwas not reasonably practicable to 
hold the inquiry. It is stated in the said 


been rendered difficult and impossibl 
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~~ as hb ~~ = 
ee ee a = so 


order that some members of the Be 
bay City Police Force including Saws 
had been instigating others to indyj 
in acts of insubordination and indig 
pline and were instigating them to wij 
draw from their lawful duties, incifj 
them to violence and mutiny, joing 
rioting mobs and participating in arsq 
looting and other criminal acts an 
were wilfully disobeying orders of the 
superior officers and that these acts hy 
created a situation whereby the norm 


and that in view of these facts and cin 


would be frustrated by the collect 
action of those persons and it was; thet 
fore, not practicable to hold such anit 
quiry. The ‘‘reasons’’ served separte 
merely amplified and elaborated whi 


had been stated in the impugned ordé 
There is thus no substance in any of th 


- 


contentions advanced in the case 
Sawant and it must be held that Claw 


al 


Aurangabad Branch of the said Associ 
. . . e be 
tion. He was dimissed along with fo 


other members of the Force posted 4 
Aurangabad. The order of dismissal i 
his case sets out in detail the 1a 
misconduct alleged against him, & 


pee ee 
situation which was prevailing in Auraa 
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\bad and the reasons why it was not 
-asonably practicable to hold a dliscipli- 
ary inquiry against him. Briefly summ- 
ized, when the violence broke out in 
ombay on Auugst 18, 1982, a similar 
tuation was attempted to be brought 
bout in Aurangabad by Velankar and 
1e four others who were dismissed 
long with him. Velankar is said to have 
da procession on August lab, 
hich procession shouted provocative 
logans, demanding the release of those 
olicemen in Bombay who had been 
rrested and demanding their reinstate- 
nent and revocation of orders of sus- 
yension passed against others in Bom- 
yay. Apart from these acts being in 
-ontravention of Clause (b) of Rule 3 
xf the Police Forees (Restriction of 
Rights) Rules, 1966, swift action was 
necessary were the history of Bombay 
not to be repeated in Aurangabad. 
The authorities could not be expected 
to wait until houses and shops in Au- 
rapgabad were looted and set on fire 
before taking steps to put down the 
threatened insurrection In these cilc- 
umstances, it cannot be said that in 
the case of Velankar, Clause (b) of 
the second proviso to Article 311 (2) 
was wrongly applied. 

9 It is contended that both these 
Appellants are innocent of the misco- 
nduct charged against them. If so they 
are not without any remedy. Under 
section 27 of the Bombay Police Act, 
1951, an appeal lies against an order 
of penalty imposed upon a member 
of the Police Force of such officer as 
the State Government may specify by 
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general or special order. The appellate 
authorities have been specified in Sch- 
edule II to the Bombay Police (Pun- 
ishments and Appeals) Rules, 1956. 
Under Rule 11, an appeal is to be 
filed within two months of the date 
on which the Appellant was informed 
of the order, appeals against. The said — 
Rule 11 confers upon the appellate 
authority, for good reasons shown, to 
extend the term for filing the appeal by 
six months. Rule 17 confers revisional 
jurisdiction upon the Inspector-General 
of Police. Under sub-rule (1) of Rule 
17, the Inspector-General of Police may, 
of has own motion or otherwise, call 
for an examine the record of any case 
in which an order, whether an origi- 
nal order or an order in appeal, in- 
flicting any punishment has been made 
by any authority subordinate to him 
in the exercise of any power conferred 
on such authority by the said Rules 
and in which an appeal lies to him 
him or an authority subordinate to him 
but such appeal has not been made 
in accordance with provisions of the 
said Rules or if such appeal has been 
made, after the appeal is decided by. 
the appellate authority. Under sub-rule 
(2) of Rule 17, an application for re- 
vision is to be made within two mo- 
nths of the date on which the appli- 
cant was informed of the order com- 
plained: The Inspector-General is, ho- 
wever, given the power, for good 
cause shown to relax that period. 

10. Assuming for the sake of ar- 
gument that Sawant and Velankar 
were not guilty of the charges levelled 
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against them, they have a departme- 
ntal remedy provided by the said Rules. 
The period for filing an appeal has, 
however, expired and even the time 
for extending that period has also ex- 
pired. The Appellants can, however, 
approach the Inspector-General of Po- 
lice in revision and the ends of jus- 
tice would be met if we direct the 
Inspector-General of Police to enter- 
tain such applications for revision by 
relaxing the period of limitation and 
hearing such applications on the merits. 


11. We may also mention that by 
a Circular No. PSA 0283/POL-5A 
dates July 5, 1984, the Government of 
Maharashtra, on humanitarian grounds 
as a part of the rehabilitation progra- 
mme of police personnel dismissed 
from service or whose services were 
terminated in the wake of the police 
agitation which took place in August 
1982, has decided that they would be 
considered for absorption in security 
jobs such as watchmen etc. under the 
Maharashtra State Electricity Board, 
Maharashtra State Road Transport 
Corporation, Maharashtra, Agro-Indu- 
stries Development Corporation, Agri- 
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cultural Universities, Research Stations, 
State warehousing Coiporation, ete, | 
and that whereever, the age limits” 
would be relaxed in respect of these . 
ex-policemen for making their appoin= 
tments which would be treated as frest 
appointments. 1 


12. In the result, we dismiss 
both these Appeal, but direct that in 
case either of these two Appellants file 
an application for revision to the 
Inspector-General of police, Maharash- 
tra State, by April 15, 1986, the Ins- 
pector-General of Police shall condone 
the delay and hear and dispose of the 
said application on the merits. The 
Appellant in each of these Appeals may : 
also either without filing any applicat 
ion for revision or after such application — 
fails apply to take advantage of the { 
said Circular No. PSA 0283/POL-5A — 
dated July 5, 1984, issued by the 
Government of Maharashtra. All 
interim oiders if any, in these two — 
Appeals will stand stand vacated. | 


13. The paries willbear and pay 
their own costs of these two appeals. — 


Appeals dismissed. 
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OBSERVATION 


Administrative order—Validity—Granting exemption in favour of Govt. Com- 
es and Co-operative Societies —Classification is reasonale—Power not arbitrary 
has to be exercised in public interest. O. P. Nos. 6, 7, 1005, 1153, 1154 and 1345 
81, D/- 15-4-1981, (Ker) Reversed. (Constitution of India, Art. 14) Kerala Forest 
luce (Fixation of Selling Price) Act (29 of 1978), S. 6 


OBSERVED BY 


E. S. Venkataramiah and 
M. P. Thakkar, 
Hon’ble Judges, Supreme Court of India. 


Civil Appeal No. 1871-76 of 1981 decided on 16-4-1986 between Hindustan 
sr Corporation Ltd, Appellant v. Government of Kerala and others, Respon- 


S: 


. TEXT 


Venkataramiah, J.:—In these appe- _ 
yy special leave we are concerned — 


. the question of constitutional vali- 

of Section 6 of the Kerala Forest 
juce (Fixation of Selling Price) Act, 
3 (Act 29 of 1978) (hereinafter refer- 
to as ‘the Act’). 


2. The appellant Hindustan Paper 
poration Ltd. isa company owned 
the Central Government carrying on 
business of manufacturing newsprint 
ts factory in the State of Kerala. 
ore its factory was established an 
sement was entered into between the 
ellant Hindustan Paper Corporation 
. and the Government of Kerala 
October 7, 1974 under which the 
vernment of Kerala agreed to grant 


to the appellant the right of free use of 
water from the Muvattupuzha river for 
the purpose of manufacturing newsprint 
and also to make available annually to 
the appellant 1,50,000 tonnes of eucalypt- 
us wood. The Government of Kerala fur- 


ther agreed to keep reserved from the date 


of agreement the State Plantations of 
eucalyptus grandis in Pamba, Kottayam, 
Punalur, Thenmalai and Trivandrum 
Forest Divisions as constituted then for 
the appellant and not to permit harves- 
ting of eucalyptus wood and reeds by 
other parties and for the regeneration 
of the forest in the areas, the Chief 
Conservator of Forests, Kerala State 
was required in consultation with the 
appellant to prepare and implement a 
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scientific management plan which would 
include fire-protection and epidemic 
control programmes ‘The appellant 


agreed to pay to the Government of 
Kerala royalty for the raw materials 


supplied to the appellant at the rate of 
Rs. ll/- per tonne of green wood of 
eucalyptus grandis and eucalyptus tereti- 
cornis (both with 50 per cent moisture) 


and at the rate of Rs. 12/- per tonne of 
green reeds with 50 per cent moisture. 


There were several other conditions. In 
the agreement with which we are not 


concerned in these cases. After the 
above agreement was entered into the 
appellant established its factory. The 
Punalur Paper Mills Ltd. and the Gwa- 


lior Rayong Silk Manufacturing (Wvg.) 
Co. Ltd. which were companies in the 


private sector had also established their 
factories in the State of Kerala which 
consumed forest produce as raw mater- 
ial. The Kerala State Bomboo Corpo. 
ration Limited and the Travancore ply- 
wood Jndustries Limited which were 
owned by the Government of Kerala 
were also carrying on business in the 
State of Kerala. 

3. In “the year 1978 ‘the Act 
was passed by the Kerala Legislature 
with the object of providing 
for the procedure to be followed 


in fixing the selling prices of certain 
important forest produce, for the pro- 


hibition of the sale of such forest pro- 
duce at less than the prices so fixed and 
for matters incidental or ancillary there 
to. The Act was also intended to pro- 
vide for the proper regeneration and 
maintenance of the forests in the State. 
The Act governs only those forests 
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which are considered as _ reserved fore 


within the meaning of Kerala Fore; 
Act, 1961 and forests vested in the 


vernment under Section 3 of the Kerg 
Private Forests (Vesting and Assi 
ment) Act, 1971. It provides for ! 
determination of the selling price 
certain forest produce specified in C 
use (0) of Section of the Act. Secti 
3 of the Act requires the Governme 
to notify in the Gazette before thee 
of each financial year the selling pri 
of every forest produce for the folloy 
ing financial year. The notified pri 
has to be fixed by the Government aft 
taking into consideration recommend. 
ation of the Expert Committee consistin 
of the officers mentioned in Section 4(2) 
of the Act. Sub-Section (3) of Section 4 
of the Act requires the Expert Committe 
to make its recommendation having reg: 
ard inter alia to the market price of the 
forest produce, the cost of regenerating 
and maintaining the forest porduce ii 
cases where regeneration is necessafl 
after selling the forest produce; and su 
other matters as may be prescribe | 
Section 5 is crucial section in fh 
Act. It reads as followos : a 

“5. Forest produce to be sold@ 
price not less than the selling price ~ 

(1) After the date of the publica 
tion of the notification under sub-set 


tion (2) of Section 3 no forest prod 
shall be sold by the Government or af 
forest officer at a price which is Ié 
than the selling price of that forest pr 
duce. = 

(2) The sale of any forest prod 
in contravention of sub section (i) shal 
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null and void and shall not be enfor- 
ible in a Court of law.” 


4. There is no prohibition of sale 
forest produce at prices higher than 
2 prices mentioned in the notification 
ction 7 of the Act provides that 10 
rcent of the amount obtained by the 
le of forest produce after the comme- 
ement of the Act, subject to such 
les as may be made under the Act, 
ould be set apart for being utilsed for 
e development of forest. Section 8 
ables the Government to make rules 
r the purpose of carrying into effect 
ec provisions of the Act. We are conc- 
‘ned in these cases with the validity of 
sction 6 of the Act which reads thus : 
«6. Exemption—The Government 
1ay, in the public interest, by natifica- 
on in the Gazette, exempt the sale of 
ny forest produce — | 
(a) to any company owned by the 
-entral Government of the Government 
f Kerala ; : 

(b) not exceeding ten cubic met- 
rs, to any co-operative society registe- 
ed or deemed to be registered under 
he Kerala Co-operative Societies Act, 
1969 (21 of 1969) 

from the provisions of Section 5, 
subject to such conditions and restric- 
tions as may be specified in the nott- 
fication.” 

5. The Act came into force on its 
publication, ie. on September 26, 1978. 
On March 9, 1979 the Government of 
Kerala published a notification exemp- 
ting the appellant, i. e. Hindustan Paper 
Corporation Ltd, the Kerala State 
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Bomboo Corporation Limited and the 
Tranvancore Plywood Industries Limi- 
ted from the provisioncs of Section 5 of 
the Act. The relevant part of the No- 
tification and the Explanatory Note 
attached to it are given below : 


“No. G.O. (MS)  100/79/AD 
dated, Trivasdrum 9th March, 1979 


S. R.O. No. 313/79 :—In exercise 
of the powers conferred by Section 6 
of the Kerala Forest Produce (Fixation 
of Selling Price) Act, 1978 (29 of 1978), 
the Government of Kerala, being satis- 
fied that it is necessary so to do in the 
publie interest, hereby exempt the sale 
of any forest produce to the Kerala 
Newsprint Project under the Hindus- 
tan Paper Corporation. The Kerala 
State Bamboo Corporation and _ the 
Travancore Plywood Industries, Pun- 
alur from the provisions of Section 5 
of the said Act. 3 
By order of the Governor 
K. V. Vidhyadharan 
Additional Secretary to Govt. 
Explanatory Note 


After Government have notified sel- 
ling price of Forest Produce under Sec- 
tion 3 of Act 29 of 1978. Forest Pro- 
duce cannot be sold at prices less than 
the selling price. Under Section 6 of 
the Act, Government can exempt in 
public interest, by Notification, the 
sale of any Forest Produce to compan- 
ies owned by the Central Government, 
by Government of Kerala. As Kerala 
Newsprint Project, Bamboo Corpor- 
ation and the Travancore Plywood In- 
dustries, Punalur are undertakings of 
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the Central Government and the Gove- 
rnment of Kerala respectively, it is con- 
sidered expedient to exempt these from 
the provisions of Section 5 of the Act. 
The Notification is intended to achieve 


the above purpose.” 


6 The State Government issued 
the Notification under Section 3 of the 
Act fixing the price below which forest 
produce covered by the Act could not 
be sold. Aggrieved by the Notification 
granting exemption to the Government 
companies, the two companies in the 
private sector, namely, Punalur Paper 
Mills Limited and the Gwalior Rayong 
Silkk Manufacturing (Wvg) Co. Ltd. 
filed writ petitions in the High Court 
questioning the constitutional validity 
of Section 6 and the Notification grant- 
ing exemption thereunder in favour of 
the appellant Hindustan Paper Corpor- 
ation Ltd. and two other companies 
owned by the Government of Kerala. 
The writ petitions were opposed by the 
Government of Kerala, the appellant 
Hindustan Paper Corporation Ltd, the 
Kerala State Bamboo Corporation Ltd. 
and the Travancore Plywood Industries 
Ltd. Inthe counter-affidavit filed on 


behalf of the Government of Kerala the | 


contentions urged by the petitioners in 
the writ petitions were refuted and the 
State Government took the stand that 
Section 6 of the Act was constitution- 
ally vallid. At the hearing of the writ 
petitions before the High Court, the 
Additional Advocate General who ap- 
peared for the State Government conce- 
ded that in his opinion Section 6 of the 
Act was unconstitutional. Perhaps 
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what he meant was that he was not 


able to offer any good answer to the 
contentions urged by the other side in 


support of the challenge to the constit- 
utionality of the concerned provision. 
A reference to this concession which 
was neither here nor there is found at 
the end of paragraph 22 of the judg- 
ment of the High Court. The High 
Court held that S. of the Act was 
violative of Art. 14 of the Constitution 
ann struck is down along with the Noti- 
fication. No appeal was filed by the 
State Govt. The above appeals are 
filed by the Hindustan Paper Corpor- 
ation Ltd. the appellant herein which 
is one of the beneficiaries of the Notifi- 
cation granting exemption. But, at the 
hearing of these appeals in this Court 
the learned counsel for the Govern- 
ment of Kerala stated that the conce- 
ssion mace by the learned counsel for 
the State before the High Court was 
incorrect, and supported the validity 
of Section 6 of the Act and the Notifi- 


cation granting exemption issued there- 
under- 


7. These appeals are filed agai- 
tnst the judgment of High Court after 
obtaining the leave of this Court 
under Article 136 of the Constitution, 
Section 6 of the Act has already been 
set out above. It confers the power on 
the State Government to grant exempt- 
ions from the provisions of Sec- 
tion 5 of the Act. The power con- 
ferred under Section 6 of the Act 


is not unfettered The Government can 
grant the exemption only in the public 


interest. Such exemption can be grant- 
ed only to a company owned by the 
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tral Government or the Govern- 
ent of Kerala. There is also, howe- 
fr, a provision in Clause (b) of Section 
of the Act, which ununderstandably 
is also been struck down by the High 
ourt, even though its validity had not 
en expressly challenged. Under 
is provison ‘any sale of forest 
oduce not exceeeding ten cubic 
.. effected in 

-operative 


favour of any 
et society 
emed to 


registered oF 
7 be registered under the 
ce ala Co-operative Societies Act, 
19 may be exempted from Section 3 
* Act by the State Government. While 
ing the notification granting 
e aption it is open to the State Gove- 
menut to impose appropriate condit 
ns and restrictions. The State Gove- 
ment, of course, has to bear in mind 
ie fentire policy and object-of the Act 
fore exercising its power under Sect- 
m6 ofthe Act- Atthe outset it sho- 
ld be observed that the decision of the 
sh Court to the extent it has quash- 
d Clause. (b) Section 6 of the Act 
ih ich gave power to the State Govern- 
nent to exempt the sale of any forest 
rc juce in small quantities not exceed- 
ig 10 cubic meters to any co-operative 
Ociety is liable to be set aside straight 
y without anything more as there was 
challenge to that part of the section 
it all and the High Court has not at all 
crutinized the constitution] valtdity 
- $ provision. 
8. The reasons given by the High 


t for quashing Section 6 of the Act 
these - 
(1) if the Government is given a 


a yas 


bir 
gt abe 2 
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power to sell the produce at a lower 
price than the notified rate to the 
Government companies it will enable 
the Government to cripple or in slow 
degrees to eliminate the other consum- 
ers in the field. This conferment of 
power on the State Government is 
discriminatory and unreasonable. 


(2) a Government company is as 
such a legal entity as any other entity. 
It is a commercial corporation acting 
on its own behalf and all consumers of 
the forest produce should have an equal 
opportunity to get the goods. The 
Government company could not, theref- 
ore, be given any favuor. 


(3) there is no nexus between the 
object to be achieved by the Act and 
the exemption to be granted, in favour 
of the Government companies, and 


(4) the submission made by the 
Additional Advocate General to the 
effect that he could not support the 
validity of Section 6 of the Act. 


9. We find it difficult to accept 
the grounds on which the High Court 
has held Section 6 of the Act to be 
unconstitutional. So far as consumers 
of forest produce who are not granted 
any exemption under Section 6 of the 
Act are concerned, any sale of forest 
produce in their favour cannot be effect- 
ed at a price less than the price notified 
under Section 3 of the Act. The notifi- 
ed price has to be fixed on the basis of 
the recommendation to be made by the 
Expert Committee constituted under 
Section 4 of the Act and the Expert 
Committee is required to take into 
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consideration the market price cf the 
forest produce, the cost of regenerating 
and maintaining the forest produce in 
cases where regeneration is necessary 
after selling the forest produce and such 
other matters as may be_ prescribed. 
If Section 5 of the Act provides that the 
forest produce coverd by the Act shall 


not be sold at a price less than the price 
which is determined on the basis of the 


factors referred to above which appear 
to be quite relevant they cannot have 
any grievance. They cannot claim that 
they must be shown any concession and 
that the forest produce should be made 
available to them ata price which would 


be lower than the market price. Even 
. when it is stated that any company 


owned by the Central Government or 
the Government of Kerala or a co-ope- 
rative society (subject to the limit 
regards the quantity of forest produce 
. without the constraint contained in Sec- 
tion 5 of the Act, it does not mean that 
the forest produce would be made avai- 
lable to them at throw-away prices. It 
is reasonable to expect that the price 
payable for the forest produce in ques- 
tion by the Government companies or 
co-operative societies would be deter- 
mined after negotiations having regard 
to the public interest.. In almost all the 
statutes by which the fiscal or economic 
interests of the State are regulated, pro- 
vision for granting exemption in appro- 
priate cases would have necessarily to 
be there and the power to grant exem- 
ption is invariably conferred on the 
Government concerned. The Legisla- 
ture which is burdened with heavy 
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legislative and other types of work 
not able to find time to consider in det 
the hardships and difficulties that a 
likely to result by the enforcement 

the statute concerned. It has, therefos 
now become a well-recognised and c¢ 
stitutionally accepted legislative pre 
tice to incorporote provisions conferri 
the powers of exemption of the Gove 
ment in such statutes. Such exemptio 
cannot ordinarily be granted secret 
A notification would have to be issu 
and published in the Gazette and in ft 
ordinary course it would be subject 
the scrutiny by the Legislature. _T. 
power can be exercised only in the pu 
lic interest as provided by the secti 
itself. The validity of provisions co 
ferrig the power of exemption has be 
cosistently upheld by this Court in 
number of decisions commencing wi 
the State of Bombay v. F.N. Balsa 
1951 SCR 682: (AIR 1951 SC 318 
The next question is whether Section 
of the Act which restricts the power ¢ 
the Government to grant exemption 1 
companies owned by the Central Gove 
nment or the Government of Keral 
and to co-operative societies only — 
valid. As far as Government unde 
takings and companies are concerne 
it has to be held that they form a cla: 
by themselves since any profit that ma 
make would in the end result in th 
benefit to the members of the gener: 


public. The profit, if any, enriches 
public officer and not the private off 


The role of industries in the public se 
tor is very sensitive and critical fro 
the point of view of national econom 
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[heir survival very often depend upon 
the budgetary provision and not upon 
private resources which are available 
to the industries in the private sector. 
They are often established to break the 
power of strangulation on economy 
which the industries in private sector 
may have developed and may be using 
to choke the industrial growth of the 
country. An exemption or a concession 
might provide them some breathing 
time or settling down tine. It may be 
treated asa subsidy at the worst. This 
appears to be the policy behind Article 
19 (6) (ii) of the constitution. In appro- 
priate cases in order to place an indus- 
try owned by the Government on an 
enduring basis inthe nation] interest 
‘some concession may have to be shown 
to it. It is neither alleged nor establib- 
ed that if the exemption is annulled the 
‘petitoners will be richer by a single 


paisa or ifitis retained they will be. 


‘poorer by a single paisa. The only pur- 
‘pose hinted at is that if the public sec- 
tor is made to pay more, it may use less 
“raw material which in turn might be av- 
‘ailable to the private sector. Nota 
‘yery laudable pnrpose to say the least 
‘of it. The action of the State Govern- 
‘ment in exempting the Government 
companies from the operation cf Sec- 
tion 5 of the Act does not in the 
“instant case amount to the exclusion of 
the industries in the private sector from 


their business nor does it deny the us- 
ual supplies of forest produce used as 
raw-material by these industries as all- 
eged by them. The Government is not 
shown to be taking any undue advan- 
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tage of the monopoly it enjoys as the 
owner of the forest and the position it 
holds as the sole supplier or forest pro- 
duce in fixing the minimum prices in 
order to preserve the national wealth 
from being wasted away. In the circu- 
mstances of this case it cannot be said 
that the provision is either arbitrary 
or unreasonable even though the Gover- 
nment industries may be rivals in 
trade to the industries in the private 
sector. In Sher Singh yv. Union of In 
dia (1984) 1 SCR 464 this Court has up- 
held Section 47 (1H) of the Motor Vehi- 
cles Act, 1939 under which a statutory 
preference is shown to a State Trans- 
port Undertaking. In Viklad Coal 
Merchant Patiala v. Union of India 
(1984) 1 SC& 657 the preference shown 
to the Government in allotment of rail- 
way wagons for transporting coal has 
been upheld. Learned counsel tor the 
respondents however depended upon 
the decision of this Court in State of 
Rajasthan v. Mukanchand (1964) S SCR 
903 by which an exemption granted in 
respect of debts due to the State ora 
scheduled bank from the operation of 
Section 2 (e) of the Jagirdar’s Debt 
Reducation Act, 1937 was heldto be 
not in conformity with the object of 
the Act and so violative of Article 14 
of the Constitution. That case depen- 
ded on the facts and circumstances 
surrounding the statute in question. 
We may refer here to the decision of 
this Court in Fatehehand Himmatlal v. 
State of Maharashtra (1977) 2SCR 
898. Where it is observed at page 849 

“There is no merit inthe plea- 
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Liabilites due to government to local 
authorities are not tainted with explo- 
itation of the debtor. Likewise debts 
due to banking companies do_ not or- 
dinarily sufferfrom overreaching, un- 
scrupulousness or harsh treatment. 
Moreover, financial institution have 
until recently, treated the village and 
urban worker and petty farmer as un- 
touchables and so do not figure in the 
picture. To exempt the categories above 
referred to is reasonable.” 

10. Hence, preference shown to 
Government companies under Section 
6 of the Act cannot be considered to 
be discriminatory as they standin a 
different Class altogether and the class- 
ification made between Government 
companies and others for the purposes 
of the Act is a valid one. Same is the 
case with the clause which gives power 
under Section 6 of the Act to the 
Government to exempt sales of forest 
produce in favour of cooperative soci- 
eties up to the limit mentioned therein. 
In P. V. Sivaranjan v Union of India 
(1959) Suppl (1) SCR 779: the exemp- 
tion granted in favour of traders carry- 


ing on export business in a small scale 
who formcd cooperative societies was 


upheld. In Orient Weaving Mills (P) 
Ltd. v. Union of India (1962) Suppl 
(3) SCR 481 this Court upheld the ex- 
emption granted in favour of power- 
loom weavers in a co-operative society 
from the levy of central excise duties- 
We do not find any substance in the 
contention that the provision granted 
exemption in favour ef Government 
companies and the co-operative societies 
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as stated above is uncontitutional. wi 
must, however, express our disappro 
val of one of the reasons given by the 
High Court for striking down Sectior 
6 of the Act, namely. ‘‘private secto: 
consumers generally show more con 
cern in the speedy production of goods 
in the finished products and in the sale 
of them which is in public interest a: 
well” The above observation is nol 
warranted and is presumably based or 
the personal opinion of the learned 
judges. It is misleading and connot 
in the circumstances of the case serve as 
a prop to support the contention of the 
respondents. 2 

11+ Therefore, the decision of the 
High Court that Section 6 of the Act 
was violative of Article 14 of the Cons: 
titution is liable to be set aside. We de 
not also approve of the finding of the 


_ High Court that even assuming that the 


section was valid, the notification 
issued thereunder was invalid. It may 
be stated here that the Writ petitioners 
on whom the burden lay have not given 
any valid reason as to why we should 
hold that the impugned notification 
was not in the public interest. As men- 
tioned earlier the appellant, Hindustan 
Paper Corporation Ltd. established its 
factory after entering into an agree- 


ment with the State Government as re- 
gards the regular supply of raw-mater- 


ial from the forests in the State of 
Kerala for production of newsprint and 
that the said factory was employing a 
large labour force. The other two con- 
cerns in whose favour the exemption is 
granted by the impugned notification 
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> the concerns of Kerala Government 
elf. We have no material in this 
se to hold that the impugned notifi- 
tHion was not in the public interest. 
fe accordingly set aside the finding 
corded by the High Court on the vali- 
ty of the notification also. 
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12. In the result, we allow the ap- 
peals, set aside the judgment of the 
High Court and dismiss the writ petiti- 
ions filed in the High Court. There 
shall, however, be no order as to costs. 


Appeals allowed. 


a ee eS oS 
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IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 
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OBSERVATION 


(A) Constitution of India, Art. 12—Expression, ‘the State’? in Art 12—In- 
pretation of—Definition of expression ‘the State’ in Art. 12 being for purposes of 
rt Hf and part [V expression is not confined to its ordinary and constituional sense 
extended by inclusive portion of Art 12 but used in the concept of the State in 
ation to Fundamental Rights guaranteed by Part III and Directive Principles of State 
licy contained in Part IV which are declared by Art 37 to be fundamental to gover- 
nce of the Country (Interpretation of Statutes—Iaclusive definition). 

(B) Constitution of India, Art. 12—‘‘The State’’—Central Inland Water Tran- 
ort Corporation Ltd.—Though Govt. Company under S. 617 of Companies Act is 
he State” within meaning of Art 12 (Companies Act (1956), S. 617) 

(C) Constitution of India, Arts 14, 39 (a), 41 and 226—Central Inland Water 
ansport (Corporation Ltd. Service Discipline and Appeal Rules (1979), R 9 (i)—R. 
B) empowering Corporation to termiaate services of permanent employees without 
ing any reason and by giving notice —It is void under S. 23 of Contract Act as 
ing opposed to public policy—It is also ultra vires Art. 14 of Constitution and also 
lative of Directive Principles contained in Arts. 39 (a) and 41—However, right to 
ign is not void. (Contract Act (9 of 1982), S. 23). 1986 Lab IC 494 (Cal), partly 
versed. 

(D) Contract Act (9 of 1982), S: 23—Expression ‘Opposed to Public Policy’— 
yt defined in Contract Act—Scope of transactions falling thereunder vaties from 
ae to time. 

(E) Constitution of India, Arts 14, 226—It is not only cases to which Art. 14 
plies that rules of natural justice come into play. 

7 (Para 99) 

(F) Central Injand Water Transport Corporation Ltd. Service Discipline and 
peal Rules (1979), Rr. 1, 9 (i)—Applicability—Officers of Rivers Steam Navigation 
ymmpany Ltd. whose services were taken over by Corporation under Scheme of Arra- 
ement sanctioned by Calcutta High Court—Employees employed mainly in mana- 
rial capacity—No Separate orders issued by Board of Directors in their case-— 
ley are governed by Rules. 

(Para 71) 


OBSERVED BY 
A. P. Sen and D. P. Madon 
IN 


Civil Appeals Nos. 4412 and 4413 of 1985, decided on 6-4-1986 between Cen- 
il Inland Water Transport v. Brojo Nath Ganguly and another, Respondents. 
and 
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Central Inland Water Transport Corporation Ltd. and another, Appellants \ 
Tarun Kanti Sengupta and another, Respondents. 


TEXT 


Madon J. - These Appeals by Spec- 
ial Leave granted by this Court raise 
two questions of considerable import- 
ance to Government companies and 
their employees including their officers. 
These questions are : 

(1) Whether a Government com- 
pany as defined in S. 617 of the Com- 
panies Act, 1956, is ‘the State’ with- 
in the meaning of Art. 12 of the Con- 
stitution ? 

(2) Whether an _ unconscionable 
term in a contract of employment is 
void under S. 23 of the Indian Contract 
Act, 1872, as being opposed to public 
policy and, when such a term is contai- 
ned in contract of employment entered 
into with a Government company, is 
also void as infringing Art 14o0f the 
Constitution in case a Government com- 
pany is “the State’ under Art. 12 of 
the Constitution ? 

2. Although the record of these 
Appeals is voluminous, the salient facts 
lie within a narrow compass. The First 
Appellant in both these Appeals, namely 
the Central Inland Water Transport 
Corporation Limited (hereinafter referr- 
ed toin short as ‘the Corporation’’), 
was incorporated on February 22, 1967. 
The majority of the shares of the Corpo- 
ration were at all times and still are held 
by the Union of India which is the 
Second Respondent in these Appeals, 
and the remaining shares were and are 


held by the State of West Bengal an 
the State of Assam, Section 617 of th 
Companies Act, 1956 (Act No. 1 o 
1956) provides as follows : 


“617. Definition of ‘Governmen 
Company’.— 

For the purposes of this Act Gover 
nment Company means any compan 
in which not less than fifty-one per cen 
of the paid-up share capital is held b 
the Central Government, or by an 
State Government or Governments, 0 
partly by the Central Government an 
partly by one or more State Goverr 
ments and includes a company whichi 
a subsidiary of a Government compan 
as thus defined.” As all the shares o 
the Corporation are held by differen 
Governments, namely, the Governmen 
of India and the Governments of Wes 
Bengal and Assam, the Corporation i 
not only a Government company as defi 
ned by the said S. 617 but is a compan: 
wholly owned by the Central Govern 
ment and two State Governments. 


3. Clause III(A) of the Memoran 
dum of Association of the Corporatio 
lists the main objects of the Corpora 
tion and clause III(B) of the Memoran 
dum of Association lists the object 
incidental or ancillary to the main obje 
cts. It is unnecessary to reproduce al 
these objects for according to the Peti 
tions filed by the Corporation for obtai 
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ng Special Leave in these Appeals, it 
s currently engaged in carrying out the 
ollowing activities, namely, 

(i) maintaining and running river 
ervice with ancillary function of main- 
enance and operation of river-site jetty 
nd terminal; 


(ii) constructing vessels of various 
izes and descriptions; 

(iiii) repairing vessels of various 
izes and descriptions; and 

(iv) undertaking general engineer- 
ng activities. 

4 Article. 4 of the Articles of 
Association of the Corporation provi- 
les that the Corporation is a private 
ompany within the meaning of Clause 
iii) of sub-section (1) of S. 3 of the 
Companies Act and that no invitation 
s to be issued to the public to subscribe 
or any shares in, or debentures or 
icbenture stock of, the Corporation. 
Article 51 of the Articles of Association 
sonfers upon the President of India the 
sower to issue from time to time such 
directions or instructions as he may 
consider necessary in fegard to the 
affairs or the conduct of the business 
of the Corporation or of the Directors 
thereof. Thesaid Article also confers 
upon the President the power to issue 
such directions or instructions to the 
Corporation as to the exercise and per- 
formance of its functions in matters 
involving national security or public 
interest. Under the said Article, the 
Directors of the Corporation are bound 
to comply with and give immediate 
effect to such directions and instructions. 
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Under Art. 51A, the President has the 
power to call for such returns, accounts 
and other information with respect to pr- 
operties and activities of the Corporation 
as might be required from time to time. 
Under Art. 40, subject to the provisions 
of the Companies Act and the directions 
and instructions issued from time to 
time by the President under Art. 51, 
the business of the Corporation is to be 
managed by the Board of Dirrectors. 
Under Art. 14 (a), subject to the provis- 
ions of S. 252 of the Companies Act, 
the President is to determine in writing 
from time to time the number of Direct- 
ors of the Corporation which, however, 
is not to be less than two or more than 
twelve and under Art. 14 (b), at every 
annual general meeting of the Corporat- 
ion, every Director appointed by the 
President is to retire but is eligible for 
reappointment. Under Art. 15 (a), the 
President has the power at any time 
and from time to time to appoint any 
person as an additional Director. Under 
Art 16, the President has the power to 
remove any Director appointed by him 
from office at any time in his absolute 
discretion. Under Art. 17, the vacancy 
in the office of a Director appointed by 
the President caused by retirement, rem- 
oval, resignation, death or otherwise, 
is to be filled by the President by fresh 
appointment. Artcle 18 provides that 
the Directors are not required to hold 
any share qualification. Under Article 
37, the President may from time to time 
appoint one of the Directors to the 
office of the Chairman of the Board of 
Directors or to the office of the Manag- 
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ing Director or to both these offices for 
such time and at such remuneration as 
the President may think fit and the Presi- 
dent may also from time to time remove 
the person or persons so appointed from 
service and appoint another or others in 


bis or their place or places. Under Att. 
the Chairman of the Board has the 


power, on his own motion, and is 
bound, when requested by the Manag- 


ing Director in writing, to reserve for 
the consideration of the President the 


matters relating to the working of the 
Corporation set ont- ir * the 


said Article. Article 42 lists the matters 
in respect of which prior approval of 
the President is required to be obtained. 
Under Article’ 47, the auditors 
of the Corportion are to be appointed or 
re-appointed by the Central Government 
on the advice of the Comptroller and 


Auditor-General of India. The said 
Article also confers power upo the 


Comptroller and Auditor-General of 
India to direct the manner in which the 
accounts of the Corporation are to be 
audited and to give the auditors instruc- 
tions in regard to any matter relating to 


the performance of their function. 
Under the said Artice, he has also the 


power to conduct a supplementary or 
test audit of the accounts of the Corpor- 
ation by such person or persons as he 
may authorize in that behalf and for 
the purposes of such audit to require 
such information or additional informa- 


tion to be furnished to such person or 
persons on such matters by such person 


or persons the Comptroller and Audi- 


tor-General may, by general or special 
order, direct. 
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5. Under Clause (v) of the Memo- 
randum of Association, the authorzied 
share capital was rupees four crores. It 


was raised to rupees ten crores bya 
special resolution passed at the Annual 


General Meeting of the Corporation 
held on December 30, 1972, and further 
raised to rupees twenty crores by a spe- 
cial resolution passed at the Annual 
General Meeting held on November 
Pies be ag 

6. The above facts and the provis- 
ions aforementioned of the Memoran- 
dum of Association and the Articles of 
Association clearly show that not only 
is the Corporation a Government com- 
pany of which all the shares were and 
are owned by the Central Government 
and two Sjate Governments but is a 
Government company which is under 
the complete control and management 
of the Central Govenmernt. | 

7. Accompany called the ‘‘Rivers 
Steam Navigation Company Limited” 
was carrying on very much the same 
business including the maintenance and 
running of river service as the Corpora- 
tion is doing. A Scheme of Arrangem- 
ent was entered into between the said 
Company and the Corporation. The 
Calcutta High Court by its dated May 
5, 1967, approved the said Scheme of 
arrangement and ordered the closure of 


the said Company and further directed 
that upon payment to all the creditors 


of the said Company, the said Compnay 
would stand dissolved without winding 
up by an order to be obtained from the 
High Court and accordingly, upon pay- 
ment to all the creditors, the said 
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‘company was ordered to be dissolved. 
he said Scheme of arrangement provi- 
ed that the assets and certain liabilities 
f the said Company would be taken 
ver by the Corporation The ‘said 
cheme of Arrangement as approved by 
he High Court also provided as 
Ollows : 


“(a) That the new Company shall 
ake as many ofthe existing staff or 
abour as possible and as can be reason- 
bly taken over by the said transferee 
Sompany subject to any valid objection 
o any individual employee or emplo- 
ees. 

(b) That as to exactly how many 
an be employed it is left to the said tra- 
\sferee Company’s bona fide discretion 


(c) That those employees who 
annot be taken over shall be paid by 
he transferor Company all moneys due 
o them under the law and all legitimate 
md jegal compensations payable to 
hem either under Industrial Disputes 
Act or otherwise legally admissible and 
hat such moneys shall be provided by 
he Government of India to the existing 
ransferor Company who will pay these 
Jues.”’ | 

8. The First Respondent in Civil 
Appeal No. 4412 of 1985, Brojo Nath 
Ganguly, was, at the date when the said 
Scheme of Arrangement became effec- 
tive, working in the said Company 
and his services were taken over by the 
Corporation and he was appointed on 
September 8, 1967, as a Deputy Chief 
Accounts Officer. The First Respondent 
in Civil Appeal No. 4413 of 1985, 
Tarun Kanti Sengupta, was also work- 


D. P. Madon +15 

Judge 

Supreme Court of India 
ing in the said Company and his servi- 
ces were also taken over by the Corpor- 
ation and he was appointed on Septem- 
bert 8, 1967, as Chief Engineer on the 
ship ‘River Ganga’. It is unnecessary 
to refer at this stage to the terms and con- 
ditions of the letters of appointment issu- 
ed to these two Respondents as they have 
been subsequently superseded by service 
rules framed by the Corporation except 
to state that under the said letters of 
appointment the age of superannuation 
was fifty-five years unless the Corpora- 
tion agreed to retain them beyond 
this period. The said letters of appoint- 
ment also provided that these Respon- 
dents would be subject to the service 
rules and regulations including the 
conduct rules. Service rules were fra- 
med by the Corporation for the first 
time in 1970 and were replaced by new 
rules in 1971. 

0... We--are= concermned- in. these 
Appeals with the ‘‘Central Inland Water 
Transport Corporation Ltd Service 
Discipline and Appeal Rules” of 
1979 framed by the Corporation. These 
rules will hereinafter be referred to 
in short as ‘the said Rules’. The said 
Rules apply to all employees in the 
service of the Corporation in all units 
in West Bengal, Bihar, Assam or in 
other State or Union Territory except 
those employees who are covered by the 
Standing Orders under the Industrial 
Employment (Standing Orders) Act, 
1946, or those employees in respect of 
whom the Board of Directors has issu- 
ed separate orders Rule 9 of the said 
Rules deals with termination of employ- 
ment for acts other than misdemeanour, 
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The relevant provisions of the said Rule 
9 relating to permanent employees are 
follows : 


“9, Termination of Employment 
for Acts other than Misdemeanour. 


(i) The employment of a perma- 
nent employee shall be subject to 
termination on three monts’ notice 
on either side. The notice shall be in 
writing on either side. The Company 
may pay the equivalent of three months’ 
basic pay and dearness allowance, if any, 
in lieu of notice or may deduct a like 
amount when the employee has failed 
to give due notice. 


(ii) The services of a permanent 
employee can be terminated on the gro- 
unds of “Services no longer required 
in the interest of the Company” with- 
out assigning any reason. A permanent 
employee whose services are terminated 
under this clause shall be paid 15 days 
basic pay and dearness allowance for 
each completed year of continuous ser- 
vice in the Company as comensation. 
In addition he will be entitled to encash- 
ment ot leave at his credit.”’ 


Under Rule 10, an employee is to 
retire on completion of the age of fifty- 
eight years though in exceptional cases 
and in the interest of the Corporation, 
an eXtension may be granted with the 
prior approval of the Chairman-cum 
Managing Director and the Board of 
Directors. Rule 11 provides as follows: 


“ll. Resignation.— 
Employees who wish to leave the 


Rule 40 prescribes the procedure to 
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Company’s services must give the Com- 
pany the same notice as the Company 
is requ red to give them under Rule 9,” 
Rule 33 provides for suspension 
of an employee where a disciplinary 
proceeding against him is contemplated. 
Or is pending or where a case against 
him in respect of any criminal offence 
is under investigation or trial Rule 34 
provides for payment of subsistence 
allowance during the period of suspen- 
sion Rule 36 sets out the different 
penalties which can be imposed on an 
employee for his misconduct. These 
penalties are divided into minor and 
major penalties. Rule 37 is as follows: 


“37. Acts of Misconduct.— 

Without prejudice to the general 
meaning of the term ‘misconduct’ the 
Company shall have the right to termin- 
ate the services of any employee at any 
time without any notice if the employee 
is found guilty of any insubordination, 
intemperance or other misconduct or of 
any breach of any rules pertaining to 
service or conduct or non- performance 
of his duties.” 


A 


Rule 38 prescribes the procedure fol 
imposing a major penalty and sets out 
in detail how a disciplinary is to be held. 
Rule 31 provides for action to be taken 


by the disciplinary authority on the re 
ort made by the Inquiring Authori a 


followed for imposing minor penalties. 
Rule 43 provides for a special procedure 
to be followed in certain cases. This. 
special procedure consists of dispensing 


with a disciplinary inquiry altogether 
The said Rule 43 provides as follows: 
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“43 Special Procedure in Certain 
ses. 

- Notwithstanding anything contai- 
d in Rule 38, 39 or 40 the disciplin- 
y authority may impose any of the pe- 
Ities specified in Rule 36 in any of the 
lowing circumstances :— 


(i) The employee has been convic- 
1 on a criminal charge, or on the stre- 
th of facts or conclusions arrived at 
a judicial trial; or 

(ii) where the diciplinary autho- 
y is satisfied for reasons to be recor- 
J by it in writing that it is not reason- 
ly practicable to hold aninguiry in 
>manner provided in these Rules; or 


(iii) where the Board is satisfied 
at in the interest of the security of the 
rporation/Company, it is not expe- 
ont to hold any inquiry in the manner 
»vided in these rules.” | 


~ Rule-45 provides for an appeal 
ainst an order imposing 
nalty to the appropriate authority 
ecified in the Schedule to the said 
ules and Rule 45—A provides fora 
view. 


10. We are concerned in these 
ypeals with the validity of clause (i) 
Rule 9 only. 


11. So far as Ganguly, the First 
sspondent in Civil Appeal No. 4412 of 
85 is concerned, he was promo- 
1 to the post of Manager (Finance) in 
tober 1980 and also acted as General 
anager (Finance) from November 
81 to March 1982. On February 16, 
83, a confidential letter was sent to 
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him by the General Manager (Finance), 
who is the Third Appellant in Civil 
Appeal No, 4412 of 1985, to revly 
within twenty-four hours to the allega- 
tion of negligence in the maintenance 
of Provident Fand Accounts, Ganguli 
made a representation as also gave 
a detailed reply to the said show cause 
notice, Thereafter by a letter dated 
February 26, 1983, signed by the Chai- 
rman-cuin-Managing Director of the 
Corporation, a notice under clause (i) 
of Rule 9 of the said Rules was given 
to Ganguli terminating his service with 
the Corporation with immediate effect. 
Along with the said letter a cheque for 
three months’ basic pay and dearness 
allowance was enclosed. 

12. So far as Sengupta, the First 
Respondent in Civil appeal No. 4413 
of 1985, is concerned, he was promoted 
to the post of General Manager (River 
Services) with effect from January 1, 
1980. His name was enrolled by the 
Bureau of Public Enterprises and he 
was called for an interview for the post 
of Chairman-cum-Director of the Corp- 
oration by the Public Enterpises Sel- 
ection Board. According to Sengupta, 
he could not appear before the Selec- 
tion Board as he received the letter cal- 
ling him for the interview after the date 
fixed in that behalf. According to 
Sengupta, the new Chairman-cum-Ma- 
naging Director who was selected at 
the said interview bore a grudge again- 
st him for having competed against him 
for the said post and on February 1, 
1983, he issued a charge-sheet against 
Sengupta intimating to him that a dis- 
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ciplinary inquiry was proposed to be 
held against him under the said Rules 
and calling upon him to file his written 
statement of defence. By his letter 
dated February 10, 1983, addressed to 
the Chairman-cum-Managing Director 
Sengupta denied the charges made agai- 
nst him and asked for inspection of 
documents and copies of statements of 
witnesses mentioned in the said charge- 
sheet. By a letter dated February 26, 
1983, signed by the Chairman-cum- 
Managing Director notice was given to 
Sengupta under clause (i) of Rule 9 of 
the said Rule, terminating his service 
with the Corporation with immediate 
effect. Along with the said letter a 
cheque for three months’ basic pay and 
dearness allowance in lieu of notice was 
enclosed. 


13. Both Ganguly and Sengupta 
filed writ petitions in the Calcutta High 
Court under Art. 226 of the Consti- 
tution challenging the termination of 
their service as also the validity of the 
said Rule 9 (i). In both these writ 
petitions rule nisi was issued and an ex- 
parte ad interim order staying the ope- 
ration of the said notice of termina- 
tion was passed by a learned single 
Judge of the High Court. The Appe- 
llants before us went in Letters Patent 
Appeal before a Division Bench of the 
said High Court against the said ad 
interim orders, the appeal in the case 
of Ganguly being F.M.A.T. No., 1604 
of 1983 and in the case of 
Sengupta being F. M.A. T. No. 649 
of 1983. On January 28, 1985, the Di. 
vision Bench ordered in both these 
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Appeals that the said writ petitio 
should stand transferred to and hea 
by it along with the said appeals. T, 
said appeals and writ petitions we 
thereupon heard together and by 
common judgment deliveried on Augu 
9, 1985 (reported in 1986 Lab IC 494 
the Division Bench held that the Co 
poration wasa State within the me 
ning of Article 12 of the Constitutic 
and that the said Rule 9 { 
was ultra vires Article 14 | 
the Constitution. Consequent 
the Division Bench struck down the sa 
Rule 9 (i) as being void. It also quashe 
the impugned orders of terminatic 
dated February 26, 1983. It is again 
the said judgment and orders of tl 
Calcutta High Court ‘that the preset 
Appeals by Special Leave have bee 
filed. i 


14. The contentions raised on b 
half of the Corporation at the hearin 


of these Appeals may be thus summar 
zen. 


(1) A Government company stand 
on a wholly different footing from: 
statuory corporation for while a stat 
tory corporation is established by | 
statute, a Government company is ing 
rporated like any other company | 


obtaining a certificate of incorporatio 
under the Companies Act and, ther 


fore, a Government company canne 
come within the scope of the term “th 


State” as defined in Article 12 of th 
Constitution. 


(2) A statutory corporation is usu 
ally established in oreer to create § 
monopoly in the State in respect of 
particular activity. A Government com 
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yis, bowever, not established for 
purpose. . 

(3) The Corporation does not have 
monopoly of inland water transport 
is only a trading company as is 
wn by the objects clause in its 
morandum of Association. 


(4) Assuming a Government com- 
y is ‘‘the State” within the meaning 
\rticle 12, a contract of employment 
ered into by it is like any other con- 
tt entered into between two parties 
aterm in that contract cannot be 
ick down under Article 14 of the 
astitution of the ground that it is 
itrary or unreasonable or unconscion- 
= or one-sided or unfair. At the hear- 
of these Appeals the Union of India, 
ch is the Second Respondent in these 


peals, joined in the contentions 


ed by the Corporation. 

15. The arguments advanced on 
alf of the contesting Respondents in 
ad outlines were as follows : 

(1) The definition of the expres- 
1 “‘the State’’ given in Article 12 is 
le enough to include within its scope 
lreach a Government Company 

(2) A State is entitled to carry on 
' activity, even a trading activity, 
Ough any of its instrumentalities or 
ncies, whether such instrumentality 
agency be one of the Departments of 
Government a statutory corporation 
tatutory authority ora Government 
Mpany incorporated under the Com- 
lies Act. 

(3) Merely because a Government 
opany carries on a trading activity 
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or is authorized to carry ona trading 
activity does not mean that it is exclu- 
ded from the definition of the expres- 
sion ‘‘the State” contained in Article 12. 


(4) A Government company being 
“the State” within the meaning of Arti- 
cle 12 is bound to act fairly and reason- 
ably and if it does not do so, its action 
can be struck down under Article 14 as 
being arbitrary. 


(5) A contract of employment 
stands on a different footing from other 
contracts. A.term in a contract of emp- 
oyment entered into by a private emplo- 
loyer which is unfair, unreasonable and 
unconscionable is bad in law. Sucha 
term in a contract of employment enter- 
ed into by the State is, therefore, also 
bad in law and can be struck down 
under Article 14. 


16. During the course of the hear- 
ing of these Appeals the Central Inland 
Water Transport Corporation Officers’ 
Association made an application for 
permission to intervence in these Appe- 
als and permission to intervene was 
granted to it by this Court. The said 
Association supported the stand taken 
by the contesting Respondents. 

17. We will now examine the 
correctness of the rival submissions ad- 
vance at the Bar. 

18. The word ‘‘State” has different 
meanings depending upon the context 
in which it is used. In the sense of be- 
ing a polity, it is defined in theShorter 
Oxford English Dictionary, Third Edit- 
ion. Volume II. page 2005, as ‘‘a body of 
people occupying a defined territory and 
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organized under a sovereign governm- 
ent”. The same dictionary defines the 
expression “the State’ as “‘the body pol- 


itic as organized for supreme civil rule 
and government; the political organizat- 


ion which is the basis of civil governm- 
ent; hence, the supreme civil power and 
government vested in a country or nati- 
on’. According to Black’s Law Diction- 
ary, Fifth Edition page 1262, ‘‘In its lar- 
gest sense, a ‘state’ isa body politic or 
a society of men” According to Black 
the term ‘State’. may refer “either to 
the body politic of a nation ie g. United 
States) or to an individual governmental 
unit of such nation (e.g. California)”’. In 
modern International practice, whether 
acommunity is deemed a State or not 
depends upon the general recognition 
accorded to it by the existing group of 
other States. A State must have a relati- 
vely permanent legal organization, det- 
ermining its structure and the relative 
powers of its major goveining bodies or 
organs. This legal organizational perm- 
anence of a State is to be found in its 
Constitution. With rare exceptions, 
such as the United Kingdom, most 
States now have a written Constitution. 
The constitutional structure ofa State 
may be either unitary, as when it has a 
single system of government applicable 
to all its parts, or federal when it has 
one system of government operating in 
certain respects and in certain matters 
in all its parts and also separate govern- 
ments operating in other respects in 
distinct parts of the whole. Insuch a 
case the units or sub-divisions having 
Separate governments are variously 
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called ‘states’ as in India, U.S.A. a 
Australia, ‘provinces’ as in Canad 
‘cantons’ as in Switzerland, or design 
ted by other names. 

19. Our Constitution is federal 
structure, Clause (1) of Article 1 of t 
Constitution provides that ‘India, th 
is Bharat, shall be a Union of State 
and clause (2) of that Article provid 
that ‘‘The States and the territories th 
reof shall be as specified in the Fig 
Schedule’. The word ‘‘States’’ used 
Article 1 thus refers to the federatis 
units. India itself being a State consis 


ing of these units. The term ‘State; 
is defined variously in some of the oth 


Arucles of the Constitution as the co; 
text of the particular Part of the Const 
tution in which it is used requires. Part 
of the Constitution is headed. ‘‘The stat 


and provides for the from of threeo 
gans of a State, namely, the Executiy 


the legislature and the Judiciary, Artie 
152, which is the opening Article in Pa 


VI of the Constitution, providesa 
follows : 
“152. Definition.— 4 
In this Part, unless the conte 


otherwise requires the expression ‘Stat 
does not include the State of Jamm 
and Kashmir.” a 
The State of Jammu and Kashmi 

is excluded because that State, thougl 
one of the States which constitute th 
Union of India, had, in pursuance of th 
provisions of Article 370 of the Constit 
ution (Application to Jammu and Kash 
mir) order, 1954 (C.0.48) set up a Col 
stituent Assembly for one interaal Coms 
stitution of the State and it had framed th 
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onstitution of Jammu and Kashmir 
hich was adopted and enacted by that 
‘onstituent Assembly on November 17, 
965. Article 152 also, therefore, uses the 
xpression ‘‘State’’ as meaning the fede- 
ating units which constitute the Union 
f India. Part XIV of the Constitution 
eals with services under the Union and 
he States. 
llows : 

**308. Interpretation. — 

In this Part, unless the context 
therwise requires, the expression ‘St- 
te? does not include the State of Jam- 
ju and Kashmir.” 

This definition read with the other 
rovisions of Part XIV shows that 
he word ‘“‘State’’ applies to the feder- 
ting units (other than the State of 
ummu and Kashmir for the reason 
1entioned above) which together con- 
titute the Union of India because in 
he other Articles of Part XIV wherever 
he Union of India is referred to, it 
; described as “the Union” Article 
66 of the Constitution defines certain 
xpression used in the Constitution of 
ndia. That Article, however, does 
ot contain any definition of the term 
State.’ Under Art. 367 (1), unless the 
ontext otherwise requires, the General 
Slauses Act. 1897 (Act No X of 1897), 
ubject to any adaptations and modi- 
ications that may be made therein by 
he President of Indian under Article 
172 to bring that Act into accord with 
he provisions of the Constitution, 
plies for the interpretation of the 
“onstitution, Clause (58) of Section 3 
yf the General Clauses Act defines the 


Article 308 provides as — 
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term ‘‘State” as follows : 

(58) ‘State’ 

(a) as respects any period before 
the commencement of the Constitu- 
tion (Seventh Amendment) Act. 1956, 
shall mean apart A State, a Part B 
State or a Part C State, and 


(b) as respects any period after 
such commencement, shall mean a State 
specified in the First Schedule to the 
Constitution and shall include a Union 
territory. 

This definition, therefore, also confines 
the term “State” to the federating units 
which together form the Union of 
India. : | 


20. We are concerned in these 
Appeals with -Article 12. Article 12 
forms part of Part III of the Constit- 
ution which deals with Fundamental 
Rights and provides as follows : 

“12. Dehnition: — 


In this Part, unless the context othe- 
rwise requires, ‘the State’ includes the 
Government and Parliament of India 
and the Government and the Legisla- 
ture of each of the State and all local | 
or Other authorities within the terri- 
tory ot India or under the control of 
the Government of India” (Empha- 
sis supplied) The same definition 
applies to the expression ‘‘the State”’ 
when used in Part IV of the Constitu- 
tion which provides for the Directive 
Principles of State Policy, for the 
opening Article of Part IV, namely, 
Article 36, provides : 

“36. Definition — 

In this Part, unless the context 
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otherwise requires, the State” has: the 
same meaning as in Part If” 


the expression ‘local authority” is 
defined in clause (31) of section3 of 
the General Clauses Act as follows : 


(31) ‘Local authority’ shall mean 
a municipal committee, district Board, 
body of port commissioners or other 
authority legally entitled to, or entrus- 
ted by the Government with, the 
control or management of a municipal 
or local fund.” 


2). Thus, the expression ‘the 
State’? when used in Parts II] and IV 
of the Constitution is not confined to 
only the federating States or the Union 
of India or even to both. By the ex- 
press terms of Article 12 the:expression 
‘“‘the State’ includes- 


(1) the Government of India, 
(2) Parliament of India, 


(3) the Government of each of the 
States which constitute the Union of 
India, 


(4) the Legislature. of each. of the 
States which constitute the Union. of 
India, 


(5) all local authorities within the 
territory, of India, 


(6) all local authorities under the 
control of the Government’ of India, 


(7) all other authorities within the 
territory of India, and 


(8) all other authorities under the 
control of the Government of India, 


22. There are three aspectsof. Art. 
12 which require to be particularly.noti- 
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ced. These aspects are : 
(i) the definition given in Art. 12 

is not an explanatory and restrictive 

definition but an extensive definition. 


(ii) itis the definition of the expr- 
ession ‘the State’ and not of the term 
“State” or “States’’, and | 

(iii) it isinserted in the Constitu- 


tion for the purposes of Parts II] and 


IV thereof. 


23 As pointed out in Craies on 
Statute Law, Seventh Edition, page 
213, where an interpretation clause 
defines a word to mean a particular 
thing, the definition is explanatory and 
prima facie restrictive; and whenever 
an interprpretation clause defines a 
term to include something, the defini- 
tion is extensive. While an explanatory 
and restrictive definition confines the 
meaning of the work defined to what is 


stated inthe interpretation clause, so 
that wherever the work defined us used 


in the particular statute in which that 
interpretation clause occurs, it will bear 
only that meaning unless where; as is 
usually provided, the subject or context 
otherwise, an extensive definition expa- 
nds or exdends the meaning of the 
word defined to include within it what 
would otherwise not have been compre- 
hended in it when the word defined 
is used in its ordinary sense Article 
12 uses the word “includes”. It thus 
extends the meaning of the expression 
‘the State’? so.as to include. within it 
also what, otherwise may not have beet 
comprehended: by that expression when 
used..in its ordinary. legal sense: 4 

24. Aiticle 12 defines the express 
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yn ‘‘the State” while the other Articles 
f the Constitution referred to above 
uch as Article 152 and Article 308, and 
lause (58) of Section 3 of the General 
auses Act define the term ‘State’’. 
he deliberate use of the expression 
the State’ in Art..12 as also in Art. 
6 would have normally shown that this 
xpression was used to denote the State 
1 its ordinary and Constitutional sense 
f an independent or sovereign State 
nd the inclusive clause in Art. 12 
‘ould have extended this meaning to 
clude within its scope whatever has 
een expressly set out in Art 12 The 
efinition of the expression ‘‘the State” 
1 Art. 12 is, however, for the purposes 
f Parts Ill and IV of the Constitution. 
he contents of these two~- parts 
learly show that the expression 
the State” in Art. 12 as also in Art. 
6 isnot confined to its ordinary and 
onstitutional sense as extended by the 
oclusive portion of Art. 12 but is used 
a the concept of the State in relation to 
he Fundamental Rights guaranteed by 
fart lil of the Constitution and the 
Jirective Principles of State Policy con- 
ained in Part IV of the Constitution 
vhich Principles are declared by Art 
7 to be fundamental to the governance 
)f the country and enjoins upon the 
state to apply in making laws. 


25. What then does the expression 
‘the State’? in the context of Part LII 
ind IV of the Constitution mean ? 

26. Men’s concept of the State as 
a polity or a political unit or entity and 
what the functions of the State are 
sr should be have changed over the 
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years and particularly in the course of 
this century. A man cannot obstinately 
cling to the same ideas and concepts all 
his life. As Emerson said in his essay 
on “Self-Reliance”. “A foolish consis- 
tency is the hobgoblin of little minds’”’. 
Man is by nature ever restless, ever 
discontent, ever seeking something new 
ever dissatistied with what he has. This 
inherent tiait in the nature of man 
is reflected in the society in which 
he lives for a society is a conglomerate 
of men who live in it. Just as man 
by nature is dissatisfied, so is society. 
Just as man _ seeks something new, 
ever hoping that a Change will bring 
about something better, so does society. 
Old values, old ideologies and old sys- 
tems are thus replaced by new ideolo- 
gies, a new set of values and a new sys- 
tem; they in their turn to be replaced 
by different ideologies, diferent values 
and a different system. The ideas that 
seem revolutionary become outmoded 
with the passage of time and the heres- 
les of today become the dogmas of 
tomorrow. What proves to be adequate 
and suited to the needs ofa society at 


a given time and in particular circumst- 
ances turns out to be wholly unsuited 


and inadequate in diferent times and 


under different times and under different 
circumstances. 


27. The story of mankind is punc- 
tuated by progress and retrogression. 
Empries have risen and crashed into the 
dust of history. Civilizations have 
flourished, reached their peak and 
passed away. Inthe year 1625, Carew, 
C. J., while delivering the opinion of 
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the House of Lords in Re the Earldom 
of Oxford, (1625) W Jo 96. 101 SC 
(1626) 82 ER 5053 in a dispute relating 
to the descent of that Earldom, said : 


‘and yet time hath his revolution 
there must be a period and an end of 
all temporal things, finis rerum, an end 
of names and dignities, and whatsoever 
is terrene.” 


The cycle of change and experime- 
nt, rise and fall, growth and decay, and 
of progress and _ retrogression recurs 
endlessly in the history of man and the 
history of civilization. T.S. Eliot in 


the First Chorus from “The Rock” said: 


“O perpetual revolution of configu- 
red stars, 


O perpetual recurrence of determin- 
ed seasons, 


O world of 
birth and dying; 


spring and autumn, 


The endless cycle of idea and action 


Endless invention, endless experim- 
ent. 


28. The law exists to 
needs of the society which is governed 
by it. Ifthe law is to play its allotted 
role of serving the needs of the society, 
it must reflect the ideas and ideologies 
of that society. It must keep time with 
the heart beats of the society and with 
the needs and aspirations of the people. 
As the society changes, the law cannot 
remain immutable, the early nineteenth 
century essayist and wit, Sydney Smit, 
said, “When I hear any man talk of an 
unalterable law, | am convinced that he 
is an unalterable fool.” The law must, 


serve the ~ 
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therefore, ina changing society mare 
in tune with the changed ideas ap 
ideologise. Legislatures are, howeve 
not best fitted for the role of adaptin: 
the law to the necessities of the time 
for the legislative process is too slow an 
the legislatures often divided by politie 
slowed down by periodic elections ang 
overburdened with myriad other legisla 
tive activities. A constitutional docum 
ent is even less suited to this task, fo 
the philosophy and the ideologie 
underlying it must of necessity b 
expressed in broad and general term: 
and the process of amending a Constit 
ution is too cumbersome and consuming 
to meet the immediate needs. This tash 
must, therefore, of necessity fall upor 
the courts because the courts can by the 
process of Judicial interpretation adapt 
the law to suit the needs of the society. 


29. A large number of authorities 
were cited before us to show how the 
courts have interpreted the expression 
“the State’’..in~ Article. 12. cAg these 
authorities are decisions of this Court, 
we must perforce go through the whole 
gamut of them though we may preface 
an examination of these authorities with 
the obseravation that they only serve 
to show how the concepts of this 
Court have changed both with res ct 
to Article 12 and Article 14 to k 
pace. with changing ideas and i: 
red circumstances. Before embarking 
upon this task we would, task We 
would, however, like, to quote the 
following passage (which has become & 
classic) from the opening paragraph of 
Justice Oliver Wendell Holmes’s “The 


. : 
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-ommon Law” which contains, the lec- 
ures delivered by him while teaching 
aw at Harvard and which book was 
ublished in 1881 just one year before 
ie was appointed an Associate Justice 
f the Massachusetts Supreme Judcial 
Fourt : 

“It is something to show that the 
onsistency of a system requires a parti- 
ular result, but it is not all. The life 
flaw has not been logic : it has been 
xperience The felt necessities of the 
ime, the prevalent moral and political 
heories, intuitions of public policy, 
vowed or unconscious, even the preju- 
ices which judges share with their 
ellow-men, have had a good deal more 
o do than the syllogism in determining 
he rules by which men should be gover- 
ied. The law embodies the story of a 
ation’s development through many 
enturies, and it cannot be dealt with 
s if it contained only the exioms and 
orollaries of a book of mathematics. 
n order to know what it is, we must 
now what it has been, and what it 
ends to become. We must alternately 
onsult history and existing theories 
yf legislation. But the most difficult 
abour will be to understand the combi- 
ation of the two into new products at 
very stage. The substance of the law at 
yy given time pretty nearly corres- 
ponds, so far as it goes, with what is 
han understood to be convenient; but 
its form and machinery, and the degree 
0 which it is able to work out desired 
esults, depend very much upon its 
past.” 


30. We will, therefore, briefly 
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sketch the temper of the time in which 
our Constitution was enacted and the 
purposes for Which Parts III and Iv 
were inserted in our Constitution. 


31. The bombs which had rained 
down upon the cities of Europe, Africa 
and Asia and the Islands in the Pacific 
had changed, and changed dramatically, 
not only the political but also the socio- 
logical, ideological and economic map 
of the world. A world reeling from the 
horrors of the Second World War and 
seeking to recover frm the trauma 
caused by its atrocities sought to band 
all nations into one Family of Man and 
for this purpose set up the United 
Nations Organization in order to save 
succeeding generations from the scourge 
of war which had twice in this century 
brought untold sorrow to mankind and 
in order to reaffirm faith in fundamental 
human rights, in the dignity and worth 
of the human person and in the equal 
rights of man and woman and of nations 
large or small, and thus to give concrete 
shape to the dream of philosophers and 
poets that the war-drums would throb 
no longer and the battle-banners would 
be furled in the parliament of Man and 
the Federation of the world. But much 
had gone before. There was the signing 
of the Inter-Allied Declaration of June 
12, 1941, at St. James’s Palace in Lon- 
don by the representatives of the United 
Kingdom, the Common-wealth, General 
de Gaulle and the governments in exile 
of the European countries conquered by 
Nazi Germany; there was the Atlantic 
Charter of August 14, 1941; there was 
the declaration of the United Nations 
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signed on New Year’s Day of 1942 at 
washington, D.C., by twenty six rations 


who were fighting the Axis; there was 
the Declaration made at the Moscow 


Conference in October 1943 and at the 
Teheran Conference of December lk 
1943; there was the Dumbarton Oaks 
Conference held in Washington, DC, 


in August and September 1944; there 
was the Yalta Confercnce in February 


1945; all these culminating in the adop- 
tion on June 25, 1945, of the Charter 
of the United Nations in the Opera 
House of San Francisco and the affixing 


of signatures thereon the next day in the 
auditorium of the Veterans’ Memorial 


Hail. Thereafter, in pu'suance of Article 
68 of the Charter of the United States, 
the Economic and Social Council set up 
the Human Rights Commission in 1946 
This Commission began its work in 
January 1947 under the chairmanship of 
Mrs. Eleanore Roosevelt, the widow of 
President Franklin D. Roosevelt. The 
Universal Declaration of Human Rights 
prepared by the Commission was adop- 
ted by the General Assembly on Decem- 
ber 10, 1908, at its session held in the 
Palais de Chaillot in Paris. Of the fifty- 
eight nations represented at that Session, 
none voted against it two were absent, 
and eight abstained from voting. 


32. It was thus in an atmosphere 
sutcharged with human suffering and 
yet a firm resolve nor to succumb to it 
that the Constituent Assembly which 
was set up to frame the Constitution of 
India embarked upon its task on Dece- 
mber 9, 1946, re assembled after the 
midnigt of August 14, 1947, as the sover- 
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eign Constituent Asembly for Indig 


After partition and fresh election in th 
new provinces of West Begal and Eas 


Punjab, it re-assembled on October 3] 
1947, and thereafter on November 26 
1949, adopted and enacted the - 
tution of India 

33. Before commencing its wor} 
Constituent Asesmbly adopted a Reso] 
ution leaving down its objectives : 


“1. This Constituent Assemb} 
declares its firm and solemn resolve t 
proclaim India as an (ndependent Sove 
reigo Republic and to draw up for hei 
future governance a constitution;... — 

4 Wherein all power and aut 
rity of the Sovereign Independent India 
its constituent parts and organs of gove 
rnment, are derived from the people 
and | 


5. Wherein shall be guaranteec 
and secured to all the people of India 
justice, social, economic and _ political 
equality of status, of opportunity, am 
before the law; freedom of thought, exp 
ression, belief, faith, worship vocatior 
association and action, subject to lew 
and public morality; and’ ‘I 

6. Wherein adequate safeguards 
shall be provided for minorities, back 
ward and tribal areas, and depressed 
and other backward classes;and 


7. Whereby shall be maintained 
the integrity of the territory of the Rep- 
ublic and its sovereign rights on land, 
sea, and air according to justice and the 
law of civilised nations; and F} 

8. This ancient land attains its 
rightful and honoured place in the world 
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id makes its full and willing contribu- 
on tothe promotion of world peace 
1d the welfare of mankind”. 


34. In its strict legal sense the 
ritten Constitution of acountry isa 
ocument which defines the regular form 
r system of its government, containing 
ve rules that directly or indirectly 
fect the distribution or exercise of the 
yvereign power of the State arid it is 
us mainly concerned with the creation 
fthe three organs of the State, the 
‘ecutive, the legislature and the judici- 
By, and = the distribution of 
overnmental power among’ them 


nd the definition of their mutual relat- | 


yn (see Shankari Prasrad Singh Deo v. 
Inion of India, 1952 SCR 89, 106: 
AIR SC 458 at P 463); O. Hood Phi- 
ips’ “Constitutional and Administra- 
ve Law ” Sixth Edition, page 11; Dic- 
”s “An Introduction to the Study of 
1e Lawof the Constitution”. Tenth 
dition, page 23; and Jowitt’s Diction- 
ry of English Law, Second Edition, 
folume I, page 430) 


35. The framers of our Constitu- 
on did not however, want to frame 
or the Sovereign Democratic Republic 
jhich was to emerge from their labours 
Constitution in the strict legal sense. 
‘hey were aware that there were other 
onstitutions which had given expres- 
ion to certain ideals as the goal 
owards which the Country should 
trive and which had defined the 
rinciples considered fundamental to 
he governance of the country. They 
vere aware of the events that had culm- 
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inated in the Charter of the United 
Nations. They were aware that the Univ- 
ersal Declaration of Human Rights had 
been adopted by the General Assembly 
of the United Nations, for India was a 
signatory toit. They were aware that 
the Universal Declaration of Human 
Rights contained certain basic and fund- 
amental rights appertaining to all men. 
They were aware that these rights were 
born of the philosophical speculations of 
the Greek and Roman Stoies and nurt- 
ured by the jurists of ancient Rome. 
They were aware that these rights had 
found expression in a limited form in the 
accords entered into between the rulers 
and their powerful nobles, as for inst- 
ance, the accord of 1188 entered into 
between King Alfonso IX and the Cor- 
tes of Leon, the Magna Carta of 1215 
wrested from King John of England by 
his barons on the Meadow of Runnym- 
ede and to which he was compelled to 
affix his Great Seal on a small island in 
the Thames in Buckinghamshire —still 
called Magna Carta Island, and the 
guarantees which King Andrew II of 
Hungary was forced to give by his 
Golden Bill of 1822. They were aware 
of the international treaties of the mid- 
seventeenth century for safeguarding 
the right of religious freedom and the 
rights of aliens. They were aware of the 
full bloosoming of the concept of Hum- 
an Rights in the writings of the ‘‘philos- 
ophes” such as Voltaire, Rousseau, 
Diderot, Rayal, d’Almbert and others, 
and of the cencrete expression given to 
itin the various Declarations of Rights 
of the American Colonies (particularly 
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Virginia) and in the American Declar- 
ation of Independence. They were aware 
that in 1789, during the early years of 
the French Revolution, the French Nat- 
ional Assembly had in ‘‘The Declaration 
of the Rights of Man and of the Citizen” 
proclaimed these rights in lofty words 
and that Revolutionary France had tran- 
slated them into practice with bloody 
deeds. They were aware of the treaties 
entered into between various States in 
the nineteenth century providing protect- 
ion for religious and other minorities. 
They were aware that these rights had at 
last found universal recognition in the 
Universal Declaration of Human Rights. 
They were aware that the first ten Amen- 
dments to the Constitution of the Unit- 
ed States of America contained certain 
rights akin to Human Rights. They 
knew that the Constitution of Eire cont- 
ained a chapter headed ‘Fundamental 
Rights” and another headed ‘Directive 
Principles of State policy”. They were 
aware that the Constitution of Japan 
also contained a chapter headed “Rights 
and Duties of the people’. They were 
aware that the major traditional functi- 
ons of the State have been the defence 
of its territory and its inhabitants aga- 
inst external aggression, the maintenance 
of law and order the administration 
of justice, the levying of taxes and the 
collection cf revenue. They were also 
aware that increasingly, and particularly 
in modern times, several State have 
assumed numerous and wide-ranging 
functions, especially in the fields of edu- 
cation, health, social security, control 
and maintenance of natural resources 
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and natural assets, transport and coma 
unication services, and operation ¢ 
certain industries communication sery 
ces, and Operation of certain industrie 
considered basic to the economy an 
growth of the nation. They were als 
aware that Section 8 of Article 1 of th 
Constitution of the United States ¢ 
America contained ‘a welfare clause 
empowering the federal government t 
enact laws for the overall general welf 
are of the people. They were awar 
that countries such as the United States 
the United Kingdom and Germany ha 
passed social welfare legislation. . 


BD 

36. The framers of our Constitu 

tion were men of vision and ideals, an 
many of them had suffered in the caus 
of freedom. They wanted on idealisiti 
and philosophic base upon which 1 
raise the administrative superstructur 
of the Constitution. They, therefore 
headed our Constitution with a pream 
ble which declared India’s goal and inse 
rted Parts IfI and IV in the Constitutior 


37. The Preamble to the Consti 
tution, as amended by the Constitutior 
(Forty-second Amendment) Act, 1976 
proudly proclaims : 3 


“WE, THEsPEOPLE .OF INDIA 
having solemnly resolved to constitute 
India into a SOVEREIGN SOCIALIS1 
SECULAR DEMOCRATIC REPUB: 
LIC and to Secure to all its citizens + 

JUSTICE, social, economic and 


political; cs 
LIBERTY of thought, expressio?: 
belief, faith and worship: t 


EQUALITY of Status and of opp 
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tunity; and to promote among them 
ql | 

FRATERNITY assuring the dignity 
f the individual and the unity and inte- 
rity of the Nation: 

IN OUR CONSTITUENT ASSEM- 
LY the twenty sixth day of Novem- 
er, 1949, do HEREBY ADOPT, EN- 
cT AND GIVE TO OURSELVES 
HIS CONSTITUTION.” 


38. Part Hl of the Constitution 
ives a Constitutional mandate for ce- 
ain Human Rights Fundamental 
ights in the: Constitution-adapted 
ythe needs and requirement of a 
ountry only recently freed from foreign 
ale and desirous of forging a powerful 
ation capable of taking an equal place 
mong the nations of the world It 
Iso provides a Constitutional mode of 
nforcing them. Amongst these Rights 
; the one contained in Article 14 which 
rovides : 

“14, Equality before law— 


The State shall not deny to any 
erson equality before the law or the 
qual protection of the laws within the 
erritory of India.” 

39. Part IV ot the Constitution 
yrescribes the Directive Principles of 
tate Policy. These Directive Princi- 
yles have not received the same Cons- 
itutional mandate for their enforce- 
nent as the Fundamental Rights have 
lone. In the context of the Welfare 
{tate which is the goal of our Cons- 
itution. Articles 37 and 38(1) are im- 
ortant. They are as follows : 
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**37. Application of the Peenenples 
contained in this Part — 


The provisions contained in this 
Part shall not be enforceable by any 
Court, but the principles therein laid 
down are nevertheless fundamental in 
the governance of the country and it 
shall be the duty of the state to apply 
these principles in making laws.” 


38. (1) State to secure a social 
order for the promotion of welfare of 
the people— 

(1) The State shall strive to pro- 
mote the welfare of the people by 
securing and protecting as effectively 
as it may a social order in which justice, 
Social economic and political, shall 
inform all the institutions of the nati- 
onal life? Under Clause (a) of Ar- 


ticle 39, the State is in particular, to 


direct its policy towards secuting that 
the citizens, men and women equally, 
have the right to an adequate means 
of livelihood. Article 41 directs that 
the State shall, within the limits of 
its economic capacity and development, 
make effective provision for securing 
the right to work. | | 

40. The difference between Part 
Ill and Part IV is that while Part III 
prohibits the State from doing certain 
things (namely, from infringing any of 
the Fundamental Rights), Part IV en- 
joins upon the State to do certain 
things. This duty, however, is not en- 
forceable in law but nonetheless the 
Court cannot ignore what has been 
enjoined upon the State by Part IV, 
and though the Court may not be 
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able actively to enforce the Directive 
Principles of State Policy by compelling 


the State to apply them in the gover- 
nance of the country or in the making 


of laws the Court can, if the State 
commits a breach of its duty by acting 
contrary to these Directive Principles, 
prevent it from doing so. 


40. Inthe working of the Cons- 
titution it was found that some of the 
provisions of the Constitution were not 
adequate for the needs of the country 
or for ushering in a Welfare State and 
the constituent body empowered in 
that behalf amended the Constitution 
several times. By the very first amen- 
dment made in the Constitution, namely 
by the Constitution (First Amendment) 
Act, 1951, Clause (6) of Article 9 was 
amended with retrospetive effect. Under 
this amendment, sub-clause (g) of Clause 
(1) of Article 19 which guarantees to 
all citizens the right to carry on any 
occupation, trade or business, was not 
to prevent the State from making any 
Jaw relating to the cariying on by the 
State, or by a corporation owned or 
controlled by the State, of any trade, 
business, industry or service, whether 
to the exclusion, complete or partial 
of citizens or otherwise. This amend- 
ment also validated the peration of all 
existing laws in so far as they had made 
similar provisions. Article 298, as or- 
iginally enacted, provided that the 
executive power of the Union and of 
each State was to extend subject to 
any law made by the appropriate Le- 
gislature, to the grant sale, disposition 
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or mortgage of any property held fo, 
the purposes of the Union or of sugh 
State, as the case may be, and to the 
purchase cr acquisition of property 


for those purposes respectively, and te 
the making of contracts; and it further 


provided that all property acquired 
for the purposes of the Union or ofa 
State was to vest in the Union or ip 
such State, as the case may be. Article 
298 was substituted by the Constituti- 
on (Seventh Amendment) Act, 1956, 
As substituted, it provides as follows; 

“298 Power to carry trade, etc.— 


The executive power of the Uninn 
and each State shall extend to the 
carrying on of any trade or business 


and to the acquisition, holding and 
disposal of property and the maki 


of contracts for any purpose; 
Provided that — 


(a) the said executive power of 
the Union shall, in so for as_ such trade 


Or business or such purpose is not 
one with respect to which Parliament 


may make laws be subject in each 
State to legislation by the State: and 3 


(b) the said executive power of 
each State shall, in so for as such tt 
ade or business or such purpose is not 
one with respect to which the State 
Legislature may make laws be subject 
to legislation by Parliament ”’ ¥ 

Article 298, as so substituted, there 
ore, expands the executive power of the 
Union of India and of each of the States 
which collectively constitute the Union 
to carry on any trade or business. BY 
extending the executive power of the 
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nion and of each of the States to 
e carrying On of any trade or busi- 
ss. Article 298 does not, however, 
nvert either the Union of India or any 
the States which coilectively form 
e Union into a merchant buying and 
lling goods or carrying on either tra- 
ng or business activity, for the exec- 
ive power of the Union and of the 
fates, whether in the field of trade or 
isiness Or in any other field, is alw- 
is subject to Constitutional limitati- 
as and particularly the provisions 
lating to Fundamental Rights in Part 
| of the Constitution and is exercis- 
le in aecordance with and for the 
rtherance of the Directive Principles 
State Policy prescribed by Part IV of 
e Constitution. d 

42. The State isan abstract ent- 
y and it can, therefore, only act thro- 
gh its agencies or instrumentalities, 
hether such agency or instrumental- 
y be human or juristic. The trading 
id business activities of the State 
mstitute “‘public enterprise’. The 
ructural forms in which the Govern- 
ent operates in the field of public 
iterprise are many and varied. These 
ay consist of Government depart- 
ents, statutory bodies, statutory cor- 
orations, Government companies, etc. 
1 this context, we can do no better 
lan cite the following passage from 
Government Enterprise-A Compa- 
itive Study” by W. Friedmann and J. 
. Garner, at page 507: 

“The variety of forms in which the 
arious States have, at different times, 
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proceeded to establish public enterprises 
i. € almost infinite, but three main types 
emerge to which almost every public 


enterprise approximates: (1) departmen- 
tal administration; (2) the joint stock 


company controlled completely or par- 
tly by public authority; and finally (3) 
the public corporation proper, as a dis- 
tinct type of corporation different from 
the private law company. Each of these 
three types will be briefly analysed in a 
comparative perspective. 

As the tasks of Government mult- 
iplied, as a result of defence needs, post 
war crises, economic depressions and 
new social demands, the framework of 
civil service administration became 
increasingly insufficient for the handling 


of the new tasks which were often of a 
specialised and highly technical chara- 


cter. Atthe same, time, ‘bureaucracy 
triumphant.’ In France the Gonfederat- 
ion General du Travail (GGT) had stated 


inits programme in 1920 that ‘we do 


not wish to increase the functions of the 
State itself nor strengthen a system 
which would subject the basic industry 


toa civil service regime, with all its 
lack of responsibility and its basic defe- 


cts, a process which would subject the 
forces of production to a fiscal mono- 
poly...’ [his distruct of government by 
civil service, justified or not, was a power- 
ful factor in the development of a policy 
of public administration through seperate 


corporation which would operate largely 
according to business principles and be 


separtely accountable I/n the common 
law countries, where the Government 
still enjoys consideralbe immunities and 
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privileges in the fields of legal respon- 
sibility, taxation, or the binding force 
of Statutes,other considerations played 
their part. [t seemed necessary to create 
bodies which if they were to compete 
on fair terms in the economic field, had 
to be separated and distinct from the 
Government as regards immunities and 
privileges.” 

43. The immunities and privileges 
possessed by bodies so set up by the 
Government in India cannot, however, 
be the same as those possessed by simi- 
lar bodies established in the private 
sector because the setting up of such 
bodies is referable to the executive power 
of the Government under Article 298 
to carry on any trade or business. As 
pointed out by Mathew, J, in Sukhdev 
Singh v. Bhagatram Sardar Singh 
Raghuvanshi (1975) 3SCR 619 (at 
page 648): (AIR 1975 SC 1331 at P. 
1352). “The governing power wherever 
located must be subject to the funda- 
mental constitutional limitations.” 
The privileges and immunities of these 
bodies, therefore, are subject to Fund- 
amenta] Rights and exercisable in accor- 
dance with and in furtherance of the 
Diretive Principles of State Policy. 


44. Itis in the context of what 
has been stated above that we will now 
review the authorities cited at the Bar 
When we consider these authorities We 
will see how as Constitutional thinking 
developed and the conceptual horizon 
widened, new vistas, till then shrouded 
in the mist of conventional legal phra- 
seology and traditional orthodoxy, 
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opened out to the eye of judicial int 


pretation, and many different facets. 
several Articles of the Constiuti 


including Arts 12 and 14, hither 
unperceived, become visibe. Ther 
however, still remain vistas yet ‘a 
opened up, veils beyond which we to 
cannot see to be lifted, and doors 


which we still have found no key to” 
unlocked. 


45. In Ram Jawaya Kapurv St i 


of Punjab (1955) 2 SCR 225: (AIR 19: 
SC 549) the State of Punjab, which use 
to select books published by priva 
publishers for prescribing them as tex 
books and for this purpose used to invil 
offers from publishers and auth 
altered that practice and amended th 
notification in that behalf so that th r 
after only authors were asked to subm 
their books for approval as_text- -book: 
The validity -of this notification wa 
challenged inter alia on the ground t 

the executive power of a State und 
Article 162 extended only to executin: 
the laws passed by the legislature 0 
supervising the enforcement of suc 
laws under Article 162, subject to th 


lature of the State has power to mak 
laws, namely, the matters enumerate 


ter with respect to which the Legislatut 
of a State and Parliament have powe 
to make laws, that is, the matter 
enumerated in the Concurrent List (Lis 


# 
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If) in the Seventh Schedule to the 
Sonstitution, the executive power of 
he State is to be subject to, and limited 
yy, the executive power expressly confe- 
red by the Constitution or by any law 
nade by Parliament upon the Union or 
uthorities thereof. Under Article 154 
1), the executive power of the State is 
rested in the Governor and is to be exer- 
ised by him either directly or through 
yfficers subordinate to him in accordance 
vith the Constitution. The correspon- 
ling provisions as regards the executive 
yower of the Union of India are contai- 
ved in Article 73 and Article 53 (1). 
Repelling the above contention, Mukh- 
rjea, CJ. who spoke for the Constitu- 
ion Bench of the Court observed (at 
page 230) (of SCR) : 


“‘A modern State is certainly expec- 
ed to engage in all activities necessary 
or the promotion of the social and 
cconomic welfare of the community.” 


The following passage (at page 235- 
36) (of SCR) from thejudgment of the 
Court in that case with respect to the 
meaning of the expression ‘“‘executive 
function”’ isinstructive and requires to 
oe reproduced : 


‘“‘It may not be possible to frame an 
exhaustive definition of what executive 
function means and implies. Ordinarily 
the execulive power connotes the residue 
of governmental functions that remain 
after legislative and judicial functions 
are taken away. The Indian Constitu- 
tion has not indeed recognised the doc- 
trine of separation of powers in its ab- 
solute rigidity but the functions of the 
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different parts or branches of the Gover- 
nment have been sufficiently differentia- 
ted and consequently it can very well 
be said that our Constitution does not 
contemplate accumption, by one organ 
or part of the State of functions that 
essentially belong to another. The exec- 
utive indeed can exercise the powers of 
departmental or subordinate legislation 
when such powers are delegated to it 
by the legi lature. It can also, when so 
empowered, exercise judicial functions 
in a limited way. The executive Govern- 
ment, however, can never go against 
the provisions of the Constitution or of 
any law. This is clear from the provisi- 
ons of Article 154 of the Constitution 
but, as we have already stated, it does 
not follow from this that in order to en- 
able the executive to function there must 
be a law already in existence and that 
the powers of the executive are limited 
merely to the carrving out of these 


~ laws”’ 


(Emphasis supplied) 


46. In Rajasthan State Electricity 
Board, Jaipur v. Mohan Lal, (1967) 3 
SCR 377 : (AIR 1967 SC 1857) a Cons- 
titution Bench of this Court by a majo- 
rity held that the Electricity Board of 
Rajasthan constituted under the Electri- 
city (Supply) Act, 1948 (Act No 54 of 
1948) was “‘the State’ as defined in 
Article 12 because it was ‘‘other author- 
ity’ within the meaning of that Article. 
The Court held that the expression 
“other authority’ was wide enough to 
include within it every authority created 
by a statute, on which powers are confe> 
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rred to carry out governmental or quasi- 
governmental functions and function- 
ing within the territory of India or under 
the Control of the Government of India 
and the fact that some of the powers 
conferred may be for the purpose of 
carrying on Commercial activities is not 
at all material because under Articles 19 
(1)(g) and 298 even the State is empowe- 
red to carry on any trade or business. 
The Court further held that in interpret- 
ing the expression ‘‘other authority” the 
principle of ejusdem generis should not 
be applied, because, for the application 
of that rule, there must be distinct genus 


or category running through the bodies | 


previously named; and the. bodies speci- 
ally named in Article 12 being the Exec- 
utive Government of the Union and the 
States and local authorities, there is no 
common génus running through these 
named bodies, nor could these bodies 
be placed in one single category on any 
rational basis. 


47. Praga Tools Corporation V. 
C. V. Imanual, (1969) 3 SCR 773 :(AIR 
1969 SC 1306) was a case heavily relied 
upon by the Appellants. Praga Tools 
Corporation was a company incorpora- 
ted under the Companies Act, 1913, and 
therefore, a company within the mean- 
ing of the Companies Act, 1956. At 
the material time the Union of India 
held fifty-six per cent of the shares of 
the Company and the Government of 
Andhra Pradesh held thirty-two per cent 
ofits shares, the balance of twelve per 
cent shares being held by private indivi- 
duals. As being the largest shatéholder, 
the Union of India had the power to no- 
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en ee 


minate the Company’s directors. The coe 
mpany had entered into two settlements 
with its workmen’s union. These settle. 
ments were arrived at and recorded in a 
presence of the Commissioner of Labou 

Subsequently, the company entered into 
another agreement with the union, the 
effect of which was to enable the comp- 
any, notwithstanding the earlier two sett- 
lements, to retrench ninety-two of its 
workmen. Some of the affected workmen 
thereupon filed a writ petition under 
Art. 226 of the Constitution in the 
Andhra pradesh High Court challenging 
the validity of the subsequent agreement. 
A learned Single Judge of the High 
Court dismissed the petition on merits. 
In appeal, a Division Bench of that High 
Court held that the Company being one 
registered under the Companies Act and 
not having any statutory duty or fun : 
tion to perform was not one again 
which a writ for mandamus or any other 
writ could lie. The Division Bench, how: 
ever, held that though the writ petitigll 
was not maintainable the High Coull ; 
could grant a declaration in favour of the 
petitioners that the impugned agreement 
was illegal and void and granted the 
said declaration. In appeal by the 
company, a two Judge Bench of thi . 
Court held that the Company being a 
non-statutory body and one incorpora= 
ted under the Companies. Act there was 
neither a statutory nor a public duty 
imposed on it by a statute in respect Of 
which enforcement could be sought by 
means of a mandamus. So far as declé 
ration given by the Division Bench Of 
the High Court was concerned, tl 


i 
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ourt held (at page 780) (of SCR): 


‘In our view once the writ petition 
as held to be misconceived on the 
ound that it could not lie against a 
mpany which was neither a statutory 
mpany nor one _ having public 
ities or responsibilitics imposed on it 
7a statute, no relief by way of a decla- 
tion as to invalidity of an impugned 
reement between it and its employees 
uld be granted. The High Court 
these circumstances ought to have 
ft the workmen to resort to the reme- 
j available to them under the Indus- 


ial Disputes Act by raising an indus- 


ial dispute thereunder.” 


Though this case was strongly relied 
yon by the Appellants, we fail to see 
yw it is relevant to the submissions 
ivanced by the Appellants The subs- 
juent agreement enabling the company 
‘retrench some of its workmen was 
lallenged on the ground that it was in 
each of the earlier settlements entered 
to between the company and the work- 
en’s union. No question of violation 
"any of the Fundamental Rights was 
all raised in that case. The only ques- 
on which feel for determination was 
hether a writ of mandamus can issue 
} compel the performance of the earlier 
ttlements or to restrain the enforce- 
ent of the impugned subsequent agree- 
ent and the dispute, therefore, was 
ne which fell within the scope of the 
idustrial Disputes Act, 1947 (Act No. 
4 of 1947). 

48. In State of Bihar v. Union of 
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India (1970) 2 SCR 522 : (AIR 1970 SC 
1446), the State of Bihar filed nine suits 
under Article 131 in connection with 


_ the delayed delivery of iron and steel 


materials for the canstruction work of 
the Gandak project. In all these suits 
the first defendant was the Union of 
India while the second defendant in six 
of these suits was the Hindustan Steel 
Ltd andin the remaining three, the 
Indian Iron and Steel Company Ltd. 
This Court held that the specification 
of the parties in Article 131 was not 
of an extensive kind and excluded the 
idea ofa private citizen, a firm ora 
corporation figuring as a disputant either 
alone or even along with a State or with 
the Government of India in the category 
of a party to the dispute under Art. 131. 
The Court further held that the enlar- 
ged definition of the expression “‘the 
State” given in Parts [Il and IV of the 
Constitution did not apply to Art. 
131 and, therefore, a body like the 
Hindustan Steel Ltd. could not be con- 
sidered as “a State’ for the purpose of 
Art. 131. We fail to see in what way 
this decision is at all relevant to the 
point. The question before the Court 
in that case was whether the Hindustan 
Steel Ltd. or the Indian [ron and Steel 
Company Ltd. wasa State to enable 
a suit to be filed against it under Art. 
131 and not whether either of these 
companies fell within the scope of the 
definition of the expression “the State” 
in Art. 12. 

49. Another authority relied upon 
by the appellants was S. L. Agarwal v. 
General Manager, Hindustan Steel Ltd. 
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(1970) 3 SCR 363 : (AIR 1970 SC 1150). 
The facts of that case and the contenti- 
ons raised thereunder show that this 
authority is equally irrelevant. In that 
case an employee of the Hindustan 
Steel Ltd, whose services were termin- 
ated, filed a petitioa under Art. 226 
claiming that such termination was 
wrongful as it was really by way of 
punishment as the provisions of Art. 
311(2) of the Constitution had not been 
complied with. This Court held that 
the protection of Cl. (2) of Art. 311 
was available only to the categories of 
persons mentioned in that clause and 
that though the appellant held a civil 
post as opposed to a militaty post, it 
was nota civil post under the Union 
or a State and, therfore, he could not 
claim the protection of Art. 311 (2). 
The contention which was raised on be- 
half of the appellant was that as Hin- 
dustan Steel Ltd. was entirely financed 
by the Government and its manage- 
ment, the post was virtually under the 
Goverment of India. This contenti- 
on was rejected by the Court holding 
that the company had its independent 
existence and by law relating to corpor- 
ations it was distinct from its members 
and, therefrre, it was not a department 
of the Government not were its 
employees servants holding posts 
under the Union. No — question 
aros2 in that case whether the company 
as “‘tht State’ within the meaning of 
Art. and all that was sought to be 
contended was that it was a department 
of the Government. 
50. In Sabhajit Tewary v. Union 
of India (1975) 3 SCR 616: (AIR 1975 
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SC 1329) this Court held that the Coun 
cil of scientific and Industrial Researe| 
which was a society registered unde 
the Societies Registration Act was no 
an authority within the meaning of Ar 


by it to the petitioner with respect t 
his remuneration could not be challen 
ged as being discriminatory and vio 
tive of Art. 14. The contention raised i 
that case was that the rules governin 1 
the said Council showed that it a 
really an agent of the Government. Thi 
Court rejected the said contentio 
in these words. 


“This contention is unsound. Th 
Society does not have a statutory char 
acter like the Oil and Natural Gas Com 
mission, or the Life Insurance Corpora 
tion or Industrial Finance Corporation 
[t is a society incorporated in accord 
ance with the provisions of the Socie 
ties Registration Act. The fact that the 
Prime Minister is the President or thal 
the Government appoints nominees t 
the Governing Body or that the Govern 
ment may terminate the membership will 
not establish anything more than 


care that the promotion, guidance ame 
co-operation of scientific and industrial 


elopment 
institutions or 


Study or problems affecting pattr 
cular industry in a trade, the utill§ 
ation of the result of the researclié 
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nducted under the auspices of the 
yuncil towards the development of 
justries in the country are carried out 
a responsible manner.” 

51. We now come to a case of 
nsiderable importance, namely, 
ikhdev Singh v, Bhagatram Sardar 
ngh Raghuvanshi (1975 (3) SCR 619 : 
[R 1975 SC 1331). Two questions fell 
be determined in this case, namely 
whether statutory corporations are 
mprehended within the expression 
he State’ as defined in Art. 12 and 
) whether the regulations framed by 
statutory corporation in exercise of 
e power conferred by the statute crea- 
1g the corporation have the force of 
w. The majority of a Constitution 
snch of this Court answered both these 
iestions in the affirmative. The statu- 
ry corporations before the Court in 
at case were the Oil and Natural Gas 
ommission established under the Oil 
id Natural Gas Commission Act, 1956 
e Life Insurance Corporation establis- 
d under the Life Insurance Corpora- 
yn Act, 1956, and the Industrial Fina- 
e Corporation established under the 
dustrial Finance Corporation Act, 
48 Ray. C.J,, speaking for himself 
id Chandrachud and Gupta, JJ,, poin- 
d out (at page 634) (of SCR) 
mm /*The State under-takes 
mmercial functions in combina- 
on with Governmental functions in a 
elfare State.” The majority held that 
he State’ as defined in Art. 12 com- 
‘ehends bodies created for the purpose 
‘promoting economic intersts of the 
vople and the circumstance that statu- 
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tory bodies are required to carry on 
some activities of the nature of trade or 
commerce does not indicate that they 
must be excluded from the scope of the 
expression “the State’, for a public 
authority is a body which has public or 
statutory duties to perform and which 
performs those duties and carries on its 
transactions for ihe benefit of the public 
and not for private profit and by that 
fact such an authority is not excluded 
from making a profit for the public 
benefit. Mathew, J., in his concurring 
judgment held that a finding of State 
financial support plus an unusual degree 


of control over the management and 


policies might lead one to characterize 
an operation as State action. The lear- 
ned Judge observed (at pages 651-52) 
(of SCR): 

Institutions engaged in matters 
of high public interest or performing 
public functions are by virtue of the 
nature of the function performed gover- 
nment agencies. Activities which are 
too fundamental to the society are by 
definition too important not to be 
considered government function. This 
demands the delineation of a theory 
which requires government to provide 
all persons with all fundamentals of life 
and the determinations of aspects which 


are fundamental. The State today has 
an affirmative duty of seeing that all 


essentials of life are made available to 
all persons. The task of the State today 
is to make possible the achievement of 
a Good life both by removing obstacles 
in the path of such achievements and 
in assisting individual in realizing his 
ideal of self-perfection. Assuming that 
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indispensable functions are government 

functions, the problem remains of defi- 

ning the line between fundamentals 

and non fundamentals. The analogy 

of the doctrine of ‘business affetced 

with a public interest’ immediately comes 
to mind. 

After referring to the relevant 
provisions of the Acts under which the 
above statutory bodies were established, 
Mathew, J., continued (at pages 654-5) 
(of SCR) : 

“The fact that these corporations 
have independent personalities in the 
eye of law does not mean that they are 
not subject to the control of government 
or that they are not instrumentalities 
of the government. These corporations 
are instrumentalities or agencies of the 
State for carrying on businesses which 
otherwise would have been runeb by the 
State departmentally. If the State had 
chosen to carry on these businesses 
through the medium of government 
departments, there would have been no 
question that actions of these departm- 
ents would be ‘State actions’ 
should actions of these corporations be 
not State actions ? 


Cy ears 


The ultimate questions which is 
relevant for our purpose is whether such 
a corporation is an agency or instrume- 
ntality of the government for carrying 
ona business for the benefit of the 
public. In other words, the question j iS, 
for whose benefit was the corporation 
carrying on the business? When it is 
seen from the provisions of that on 
liguidation of the Corporation, its 
assets should be divided among the 


. Why then — 
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shareholders, namely, the Central and 
State Governments and others, if any, 
the implication is clear that the benefit 
of the accumulated income would go fo 
the Central and State Governments. 
Nobody will deny that an agent has a 
legal personality different from that, 
the principal. The fact the agent j 
subject to the direction of the principal 
does not mean that he has no legal pers- 
onality of his own. Likewise, merely 
because a corporation has legal persona- 
lity of own, it does not follow that th 
corporation cannot be an agent or instr 
umentality of the State, if it is subject 
to control of government in all importa- 
nt matters of policy. No doubt, there 
might be some distinction between the 
nature, of control exercised by principal 
over agent and the control exercised by 
government over public corportion 
That, I think is only a distinction in 
degree. The crux of the matter is 7. 
public corporation is a new type of ins 
tution which has sprung from the op 
social and economic functions of gover: 
nment and that it therefore does not 
neately fit into old legal ae 
Instead of forcing it into them, the late | 
should be adapted to the needs of chat 
ging ting times and conditions” & 
(Emphasis supplied; 
52. Various aspects of the questiot 
which we have to decide were exhausti¥ 
ely considered by this Court in Ramamia 
Dayaram Shetty v. International Airport 
Aurthority of India, (1979) 3SCR 1041 
(AIR 1979 SC 1628). In that case th 
Court observed (at p. 1032 of SCR) : @ 
p. 1636 of AIR), “Today the Goverit 
ment, as a welfare State, is the regulé ol 
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nd dispenser of special services and 
rovider of a large number of benefits, 
ncluding jobs, contracts licences, 
uotas, mineral rights, etc.” ~ the 
uestion in that case was whether the 
nternational Airport Authority cons- 
tuted under the International Airpo- 
ts Authority Act, 1971, came within 


1c meaning of the expression ‘‘The 
mate” in Art. 12. Under the Acct, 


he Authority was a body corporate 
avingper petual succession and a co- 
yumon seal and was to consist of a 
‘hairman and ccrtain ather members ap- 
ointed by the Central Government. The 
entral Government had the power to 
rminate the appointment of or remove 
ny member from the Board. Altho- 
gh the Authority had no share capi- 
al of its own, capital need by it 
or carrying out its functions was to 
e provided only by the Central Go- 
ernment. While considering the que- 
tion whether such a body corporate 
as included within the expression 
the State”, this Court said: 


‘“A corporation may be created in 
ne or two ways. It may be either 
stablished by statute or incorporated 
ndera law such as the Companies 
ict, 1956 or the Societies Registartion 
ict, 1860. Where a Corporation is 
holly controlled by Government not 
mly in its policy making but also in 
arrying Out the functions entrusted to 
t by the law establishing it or by the 
Sharter of its incorprration, there 
an be no doubt that it would bean 


astrumentality or agency of Government. 
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But ordinarily where a corporation is 
established by statute, it is autonomo- 
us in its working, subject only to a 
provision, often times made, that it shall 
be bound by any directions that may 
be issued from time to time by Gove- 
ronment in respect of policy matters. 
So also a corporation incorporated 
under law is managed by a board of 
directors or committee of managment in 
accordance with the provisions of the 
Statute under which it is incorporated. 
When does sucha corporation become 
an instrumentality or ageney of Govern- 
ment?”’ 
(Emphasis supplied) 
After considering various factors 
and the case law on the subject, the 
Court thus summed up the position : 


‘It will thus be seen that there are 
several factors which may have to be 
considered in determining whether a 
corporation is an agency or instrument- 
ality of Government. We have 
referred to some of these factors and 
they may be summarised as_ under: 
Whether there is any financial assistance 
given by the State, and if so what is the 
magnitude of such assistance whether 
there is any other form of assistance, 
given by the State, and if so, whether it 
is of the usual kind or it ii extraordin- 
ary, whether there is any control of the 
management and policies of the corpor- 
ation by the State and what is the 
nature and extent of such control, 
whether the corporation enjoys State 
conferred or State protected monopoly 
status and whether the functions carried 
out by the corporation are public funct- 
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ions closely related to governmental 
functions. This particularisation of 
relevant factors is however not exhaus- 
tive and by its very nature it cannot be, 
because with increasing assumption of 
new tasks, growing complexities of man- 
agement and administration and the 
necessity of continuing adjustment in 
relations between the corporation and 
Government calling for flexibility, adap- 
tability and innovative skills, it is not 
possible to make an exhaustive enumer- 
ation of the tests which would invari- 
ably and in all cases provide an unfailing 
answer to the question whether corpo- 
ration is governmental instrumentality 
or agency. Moreover even amongst 
these factors which we have described, 
no one single factor will yield a satisfac- 
tory answer to the question and_ the 
Court will have to consider the cumul- 
ative effect of these various factors and 
arrive at its decision on the dasis of a 
particularised inquiry into the facts and 
circumstances of each case.” 

In the course of its judgment, the 
Court distinguished the case of Praga 
Tools Corporation, (AIR 1969 SC 1306) 
as also the decision in S. L. Agarwal v. 
Genera! Manager, Hindnstan Steel Ltd. 
(AIR 1970 SC 1150) in very much the 
same manner as we have done. So far 
as the case of Sabhajit Tewary v. Union 
India, (AIR 1975 SC 1329) is concerned, 
the Court said as follows: 

“Lastly, we must refer to the decis- 
ion in Sabhajit Tewari vy. Union of 
India where the question was whether 
the Council of Scientific and Industrial 
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Research was an ‘authority’ within the 
meaning of Art. 12 The Court n 
doubt took the view on the basis 9 
facts relevaant to the Constitution an 
functioning of the Council that it wa 
not an ‘authority’ but we do not fin 
any discussion in this case as to whe 
are the features which must be presen 
before a corporation can be regarded 
as an ‘authority’ within the meaning of 
Art 12. This decision dose not lay 
down any principle or test for the pur. 
pose of determining when a corporation 
can be said to be an ‘authority.’ If 
at all any test can be gieaned from the 
decision, it is whether the Corporation 
is “really an agency of the Govern 
ment.” The Court seemed to hold on 
the facts that the Council was notap 
agency of the Government and was, 
therefore, not an ‘authority.” 
53. In Managing Director, Ut ar 


Pradesh. Warehosing Corprati 
v. Vijay Narayan Vajpay 
(1980)>  2SCRe 7746 (AIR 


SC 840) an employee of the corpo 
ration successfully challenged his dismis- 
sal from service. The appellant corpor- 
ation was estadlished under the Agricul 
tural Produce Development and ware 
housing( Corporation Act, 1956, and was 
deemed to be a Warehousing Corporati | 
on fora State under the warehousing 
Corporation Act, 1962. In his eoncur 
ring judgment Chinnappa_ Reddy, iy 
said (at page 784 of SCR) : | 


“I find it very hard indeed to dis 
over any distinction, on principle bet 
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na person directly under the emplo- 
ent of the Government and a person 
ler the employment of an agency orf 
trumentality of the Government ora 
poration, set up under a statute or 
orporated but wholly owned by the 
vernment. It is self evident and 
e to say that the function of the State 
Jong since ceased to be confined to 
preservation of the public peace, the 
ction of taxes and the defence of its 
ntiers. It is now the function of the 
te to secure ‘social, economic and 
itical justice’, to preserve liberty of 
ught, expression, belief, faith and 
rship’, and to ensure ‘equality of 
tus and of opportunity”. 
(Emphasis supplied) 
54. In Ajay Hasia v. Khalid Mujib 
travardi, (1981) 2 SCR 79 : AIR 
31 SC 487) the Regional Engin- 
ing College which was established 
1 administered and managed by a 
iety registered under the Jammu and 
shmir Registration of Societies Act 
8, was held to be ‘“‘the State” within 
. meaning of Art 12. In_ that 
e the Court said (at d. 94 of 
R): | 
«Jt is undoubtedly true that the 
‘poration is a distinct juristic entity 
th a corporate structure of its own and 
‘arries on its functions on business 
nciples with a certain amount of aut- 
omy which is necessary as well as 
ful from the point of view of effective 
Siness management, but behind the 
ma] ownership which is cast in corpo- 
e mould, the reality is very much 
> deeply pervasive presence of 
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the Government. It is 
Government which acts through the 
instrumentality or agency of the 
corporation and the juristic veil of 
corporate personality worn for the 
purpose of convenience of management 
and administration cannot be allowed 
to obliterate the true nature of the 
reality behind which is the Government. 
Now it is obvious that if a corpo- 
fationesols wedll instrumentality or 
agency of the Government, it must be 
subject to the same limitations in the 
field of constitutional law, as the 
Government itself, though in the eve 
of the law it would bea distinct and 
independent legal entity. If the Govern- 
ment acting through its officers is sub- 
ject to certain constitutional limitations, 
it must follow a fortiorari that the 
Government acting through the instru- 
mentality or agency of a corporation 
should equally be subject to the same 
limitations.” 


really the 


(Emphasis supplied) 

After referring to various authori- 
ties, the Court summarized the relevant 
tests which are to be gathered from the 


International Airport Authority of 
India’s case, (AIR 1979 SC 1628) 
as follows (at pages 96-7 of 
SOR st 


(J) ‘One thing is clear that if the 
entire share capital of the corporation 
is held by Government it would go along 
way towards indicating that the Corpo- 
ration isan instrumentality or agency 
of Government.” 

(2) ‘where the financial assistance 
of the State is so much as to meet almost 


Y 
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entire expenditure of the corporation 
it would afford some indication of the 
corporation being impregnated with 
governmental character.’ 


(3) ‘It may also be a_ relevant 
factor ne ee. whether the corporation 
enjoys monopoly status which is the 
State conferred or State protected.’ 


(4) ‘Existence of deep and perva- 


sive State control may afford an indicat- 


ion that the Corporation is a State age- 
ncy or instrumentality.’ 

(5) ‘If the functions of the corpor- 
ation are of public importance and clos- 
ely related to governmental functions 
it would be a relevant factor in classify. 
ing the Corporation as an instrumental- 
ity or agency of Government,, 


55. The right, title and interest of 
the Burmah Shell Oil Storage and Distri- 
buting Company of India Limited in 
relation to its undertakings in India 
were transferred to and vested in the 
Central Government under S.3 of the 
Burmah Shell (Acquisition of Underta- 
kings in India) Act, 1975. Thereafter 
under S. 7 of the said Act, the right, 
title, interest and liabilities of the said 
company which had become vested in 
the Central Government, instead of 


continuing so to vest in it, were directed. 


to be vested in a Government Company 
as defined by S. 617 of the Companies 
Act, 1956, namely, Bharat Petroleum. 
In Som Prakash Rekhi v. Union of 
India, (1981) 2 SCR 111: (AIR 1981 
SC 212) this Court held that Bharat 
Petroleum fell within the meaning of 
the expression “‘the State” used in Art. 
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12. The following passage (at page ¢ 
124-5 of SCR): from the judgmer 
in that case is instructive an 
requires to be reproduced : 


‘For purposes of the Companie 
Act, 1956, a government company ha 
a distinct personality which cannoth 
be confused with the State Likewise, 
statutory corporation constituted 
carry On a commercial or other acti it 
is for many purposes a distinct juristi 
entity not drowend in the sea of State 
although, in substance, its existence may 
be but a projection of the State. Wha 
we wise to emphasise is that merely be De 
cause a company or other legal persor t 
has functional and jural individualj 
for certain purposes and in certain are 
of law, it does not necessarily folk 
that for the effective enforcement 
fundamental rights under our cons 
tutional scheme, we should not Sci 
the real character of that entity; and 
it is found to be a mere agent or urn i 
gate of the State, in fact owned by 
State, in truth controlled by the State 
constitutional lawyers must not blink 
these facts and frustrate the enfore 
ment of fundamental rights despite tl 
inclusive definition of Art. 12 that aly 
authority controlled by the Governmé it 
cf India is itself State. Law has many 
dimensions and fundamental facts m 
govern the applicability of fundamen u 
rights in a given situavion.” ; 


(Emphasis suppli¢ ) 

56. At the first blush it may ip 
pear that the case of S.S. Dhanoa¥ 
Municipal Corpyrrtion, Delhi, (1984 


port No. 55, p. 33 


C 431 runs counter to the trend 
in the authorities cited above but 
a closer scrutiny it turns out not 
ke So. The fact in that case were 
| the Co-operative Store Limited, 
ch was a society registered under 
Bombay Co-operative Societies Act. 
5, had established and was manage- 
Super Bazars at different places in- 
jing at Connaught place in New 
hi. Under S. 23 of the said Aet. 
society was a body corporate by 
Rame under which it was registered 
h perpetual succession and a com. 
n seal. 
red by the Central Government but 
e owned and managed by the said 
iety, though pursuant to an agree- 
at executed between the said Soci- 
and the Union of India., the Cent- 


Government had advanced a loan. 


Tupees forty lakhs to the said 
ety for establishing and managing 
er Bazars and it also held more 
4 ninety-seven per cent of the 
res of the said society. The ap- 
ant who was a member of the In- 
1 Administrative Service was sent 
leputation as the General Manager 
the Super Bazar at Connaught 
ve. He along with other officials 
he Super Bazar was prosecuted un 
the Prevention of Food Adulterat- 
Act, 1954. He raised a preliminary 


ction before the Metropolitan 
vistrate, Delhi, before whom he 
summoned to appear that no 


nizance of the alleged offence could 
aken by him for want of sanction 
erS. 197 of the Code of Criminal 


The Super Bazars were not. 
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Procedue, 1973. On his contention 
being rejected, he appealed to this 
Court. Under the said section 197, 
when any person who is or was inter- 
aliea public servant not removable 
from his office save by or with the 
sanction of Government jis  acc- 
used of any offence alleged to have 
been committed by him while acting 
or purporting to act in the discharge 
of his official duty, no Court is to take 
cognizance of such offence except with 
the previous sanction in the case of 
a person who is employed or, as the 
case may be, was at the time of com- 
mission of the alleged offence emplovyd, 
in connection with the affairs of the 
Union or of the Centra] Government. 
As stated in the opening Paragraph of 
the judgment in the said case the ques- 
tion before the Court was Whether the 
appellant was a public servant within 
the meaning of Clause Twelfth of S 
21 of the Indian Penal Code for purpo- 
ses of Section 197 of the Code of Cri- 
minal Procedure. The relevant provi- 
sions of Clause Twelfth of S. 21 are as 
follows : 

“21. Public servant — 

The wards ‘public servant’ denote 
a person falling under any of the de- 
scriptions hereinafter following, nam- 
ely :— 

x xX X 

Twelfth—Every person— 

(a) in the service or pay of the 
Government or remunerated by fees or 
commission for the performance of any 
public duty by the Government : 

(b) in the service or pay of a local 
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authority, a corporation established by 
or under a Central, Provincial or State 


Act ora Government company as defined 


in S 617 of the Companies Act, 1956.” 

The Court pointed out that Clause 
Twelfth did not use the words ‘‘body 
corporate’’ and, therefore, the question 
was whether the expression ‘“corpor- 
ation” contained therein taken in colle- 
cation of the words ‘‘established by or 
under a Central or Provincial or State 
Act” would bring within its sweep a 
co-operative society. The Court said 
(at page 437 of SCR) : 

“In our opinion, the expression 
‘corporation, must, in the context, mean 
a corporation created by the legislature 
and not a body or society brought into 
existence by an act of a group of indivi- 
duals. A co-operative society is there- 
fore, not a corporation established by or 
under an Act of the Central or state 
legislature.” 

The Court then proceeded to point 
out that a corporation is an artificial 
being created by law. having a legal 
entity entirely separate and distinct from 
the individuals who compose it, with 
the capacity of continuous existence and 
succession. The Court held that corpo- 
rations established by or under an Act 
of Legislature can only mean a body 
corporate which owes its existence, and 
not merely its corporate status, to the 
Act. An association of persons consti- 
tuting themselves into a company under 
the Companies Act or a Society under 
the Societies Registration Act owes its 
existence not to the Act of Legislature 
but to acts of parties, though it may owe 
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its status as a body corporate to a 
Act of Legislature. The observatio 
of the Court in that case with respe 
to companies were not intended by it f 
apply to Government companies as de 
fined in § 617 of the Companies 

1956, for by the express terms of sul 
clause (b) of Clause Twelfth of S. 216 
the Indian Penal Code every personi 
the service or pay of a Governmen 
company as defined in S. 617 of th 
Companies Act. 1956, is a public servan 
The second part of the question whic 
the Court was called upon to decide 
in that case was whether the appellant 
can be said to be a person who was 
employed in connection with the affai 
of the Union. The Court held that 
the Super Bazar was not an instrument 
altity of the State and, therefore, it col ! 
not be said that the appellant was emp 
loyed in connection with the affairs of 
the Union within the meaning of be 
S. 197 of the Code of Criminal Proce- 
dure. This observation was again made 
with reference to the argument that the 
appellant was employed in connection 
with the affairs of the Union. He undo- 
ubtedly was not employed in connection 
with the affairs of the Union just asa 
person employed in a corporation is not 
and cannot be said to be holding a civil 
post under the Union or a State as he J 
by this Court in S. L. Agarwal v. Get : 
ral Manager Hindustan Steel Ltd , (A 


1970 SC 1150). In S.S. Dhano’s case 
(AJR 1981 SC 1395) the Court was not 


called upon to decide and did not dé 
cide whether a Government compaiy 
was an instrumentality or agency of te 
State for the purposes ci Part lila a 


a 
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/ of the Constitution and thus, ‘‘the 
ate’ within the meaning of that expre- 
ion as used in Art. 12 of the Consti- 
tion. 

37. The Indian Statistical Institute 
a society registered under the Societies 
egistration Act, 1860: and is governed 
ythe Indian statistical Institute Act, 
59, under which its, control completely 
sts in the Union of India. The society 
also wholly financed by the Union of 
idia. In B.S Minhas v. Indian Stati- 
ical Institute, (1983) 4 SCC 582 (AIR 
84 SC 363) this Court, following Ajay 
lasia’s case (AIR 1981 SC 487), held 
iat the said society was an “‘authority”’ 
ithin the meaning of Art 12 and hence 
writ petition under Art 32 filed agai- 
st it was competent and maintainble. 
1 Manmohan Singh Jaitla v. Comnrr., 
inion Territory of Chandigarh, (1984) 
upp SCC 540: (AIR 1985 SC 364) 
1is Court once again following Alay 
asia’s Case held that an aided school 
hich received a Government grant of 


inety-five per cent was an ‘‘authority” 
ithin the meaning of Art. 12 and, 


1erefore, amenable to the Writ Jurisd- 
tion both of this Court and the High 
ourt. 

58. in Workmen of Hindustan 
feel Ltd, v. Hindustan Steel Ltd , (1984) 
upp SCC 554, 560 : (AIR 1985 SC 251, 
i¢ Court held that the Hindustan 
feel Ltd. was a_ public sector 
adertaking and, therefore was “other 
thority” within the meaning of that 
spression in Art 12. 

59. InP. K, Ramachndra Iyer v. 
Inion of India, (1984) 2 SCC 141, once 
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again following Ajay Hasia’s case (AIR 
198} SC 487), the Court held that the 
Indian Council of Agricultura] Research 
which was a society registered under the 
Societies Registration Act was an instru- 
mentality of the State falling under the 
expression”’ other authority” within the 
meaning of Art12. The said Council 
was wholly financed by the Government. 
Its budget was voted upon as part of the 
expenses incurred in the Ministry of 
Agriculture. The control of the Govern- 
ment of India permeated through all its 
activities. Since its inception, it was 
set up to carry out the recommendations 
of the Royal Commission on Agriculture. 
According to this Court, these facts were 
sufficient to make the said Council an 
instrumentality of the State. 

60. In AL Kalrav. Project and 
Equipment Corporation of India Ltd. 
(1984) 3 SCC 316, 319 325 the said 
Corporation was held to be an instru- 
mentality of the Central Government 
and hence falling within Art. 12. The 
Project and Equipment Corporation of 
India Ltd. wasa wholly owned subsit- 
diary company of the State Trading 
Corporation but was separated in 1976 
and thereafter fanctioned as a Govern- 
ment of India undertaking. The finding 
that it was an instrumentality of the 
Central Government was, however, 
based upon concession made by the said 
Corporation. 

61. In West Bengal State Electri- 
city Board v. Desh Bandhu Ghosh, (1985) 
3 SCC 116 the West Bengal State Elect- 
ricity Board was held to be an instru- 
mentality of the State. 


i eg 
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62. As pointed out earlier, the 
Corporation which is the First Appe- 
llant in these Appeals is not only a 
Government company as defined in S. 
617 of the Companies Act, 1956, but 
is wholly owned by three Governments 
jointly. It is financed entirely by these 
three Governments and is completely 
under the control of the Central Govern- 
ment, and is managed by the Chairman 


and Board of Directors appointed by 
the Central Government and temova- 


ble by it. Inevery respect it is thus 
a veil behind which the Central Govern- 
ment operates through the instrument- 
ality of a Government company. The 
activities carried on by the Corporation 
are of vital national importance. The 
Fifth Five Year Plan 1974-79 
states that the ‘outlay of Rs. 14.73 
crores for the next two years includes 
development of Rajabagan Dockyard 
and operation of the Centval Inland 
Water Transport Corporaton and 
Operation of river services on the 
Ganga; According to the Sixth Five 
Year Plan, 1980-85, inland water trans- 
port is recognized as the cheapest mode 
of transport for certain kinds of commo- 
dities provided the points of origin and 


destination are both located on the 
water front, that it one of the most 


energy efficient modes of transport and 
has considerable potetial in limited 
areas which havea net-work of water- 
ways. This plan further emphasises that 
in the North-Eastern Region where 
other transport infrastructure is severely 
lacking and more expensive, inland 
water transport has an additional impor- 
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tance as an instrument of development. 
The said plan goes on to state. “In the 
Central Sector, an outlay of Rs. 45 
crores has been made for |WI. The 
most important programme relates to 
the investment proposal of Centra 
Inland Water Transport Corporation 
(CIWTC)”. The Annual Plan 1984-85 
of the Government of India Planning 
Commission states as follows in parag: = 
raph 10.23: 2 

“Inland Water Transport. 

Against the approved outlay of Rs, 
12 crores in 1983-84, the revised expend- — 
iture in the Central Sector is estmated ; 
at Rs. 10.40 crores. Bulk of the alloca-_ 
tion was for the scheme of Central 
Inland Water Transport Corporation — 
(CIWTC) for acquisition of vessels 4 
development of Rajabagan Dockyard, 
creation of infrastruatural facilities 
ray Kee j F 

The Annual Report 1984-85 of the 
Government of India, Ministry of Ship- 


ping and Transport states in paragrapl ; 
6.1.2 as follows : 


‘The Inland water Transport Direc 
torate is an attached office of this Minis- 
try headed by a Chief Engineer-cum- 
Administrator. It has a complement 
of technical officers who are charged 
with the responsibility for planning of 
techno-economic studies on waterways 
and conducting hydrographic surveys 
The Directorate has a Regional office 
at Patna. Two sub-officcs of this Regia 
nal office have also been sanctioned® 
One of the sub-offices has been set up 
at Gauhati and arrangements are undef 
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fo set up the other at Varanasi. The 
istry has also under its controla 
ic sector undertaking namely, the 
tal Inland Water Transport Corpo- 
mn which is the only major company 
land water transport in the coun- 


(Emphasis supplied) 

As shown by the Statement of Ob- 
and Reasons to the Legislative 
which when enacted became the 
onal Waterway (Allahabad-Halda 
tch of the Ganga-Bhagirathi-Hoog- 
River) Act, 1982 (Act No 49 of 
), published in the Gazette of India 
aordinary, Part II. S. 2, dated May 
82, at page 15, the Central Govern- 
thad setup various jcommittees in 
7of the advantages in the mode of 
nd water trasport such as its low 
of transport, energy efficiency, 
ration of employment among wea- 
sections of the community and less 
ution. These committees had reco- 
ended that the Central Government 
ld, declare certain waterways as 
onal waterways and assume respon- 
ity for their development. A begin- 
yin respect of this matter was thus 
le by the enactment of the said Act 
49 of 1982. Under the said stretch 
declared to bea national waterway 
it was the responsibility of the Cen- 
Government to regulate and develop 
national waterway and to secure its 
ient utilization for shipping and 
igation. In the Demands for Grant 
he Ministry of Shipping and Trans- 
t 1985-86 additional provision was 
le for overall increase in Budget 
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Estimates 1985-86 mainly for equity 
participation /investment in the Corp a 
ration. The activities carried on by the 
Corporation were thus described in the 
said Demands for Grant : 

“Central Inland Water Transport 
Corporation.—CIWTC runs river servi- 
ees between Calcutta and Assam and 
Calcutta and Bangladesh. It undertakes 
movement of oil from Haldia to Budge- 
Budge/Paharpur for the Indian Oil Cor- 
poration. It also undertakes lighterage 
stevedoring operations, ship building, 
ship repairing and other enginering, 
services. To meet cash losses over river- 
ine and engineering operations cons- 
truction of vessels and for purchase 
of machivery /equipnmet etc, budget 
estimates 1985-86 provide Rs. 13.50 
crores for loan and Rs. 15.41 crores for 
equity investment in the Corporation.” 


Last year Parliament passed the 
Inland. Waterways Authority of India 
Act, 1985. This Act received the assent 
of the President on December 30, 1985. 
Under this Act, an Authority called the 
Inland Waterways Authority of India 
is to be consituted and it is tobea 
body corporate by the name aforesaid, 
having perpetual succeession and a com- 
mon seal, with power, subject to the 
provisions of the said Act, to acquire 
hold and dispose of property, both 
movable and immovable and to contr- 
act and to sue and be sued by the said 
name. It is to consist of a Chairmana 
Vice-Chairman and other persons not 
exceeding five. The Chairman, Vice 
Chairman and other persons are to be 
appointed by the Central Government 
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The term of office and other conditions 
of service of the members of the Autho- 
rity are to be prescribed by the rules. 
The Central Government has also the 
power to remove any member of the 
Authority or to suspend him pending in- 
quiry against him. Under the said Act, 
the Authority is, in the discharge of its 
functions and duties to be bound by 
such direetions on questions of policy 
as the Central Government may give in 
writing to it from time to time. 


63. It may be mentioned that 
neither the said Act nor Act No. 49 of 
1982 appears to have been yet brought 
into force. 

64. There can thus be no doubt 
that the Corporation is a Government 
undertaking in the public sector. The 
Corporation itself has considered that 
it is a Government of India undertaking 
The complete heading of the said Rules 
is “Central Inland water Transport 
Corporation Limited (A Government of 
India Undertaking) Service, Discipline 
& Appeal Rules, 1979’’. 

65. Inthe face of so much evid- 
ence it is ridiculous to describe the Cor- 
poration asa trading company as the 
Appellants have attempted to do. What 
has been set out above is move than 
sufficient to show that the activities of 
the Corporation are of great importance 
to public interest, concern and welfare, 
and are activities of the nature carried 
on by amodern State and particularly 
a medern, Welfare State. 

66. It was, however, submitted on 
behalf of the Appellants that even tho- 
ugh the cases, out of those referred to 
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above, upon which the Appellants hg 
relied upon were either distinguish 
or inapplicable for determining 
question whether a Government com 
any was “the State” or not, §f 
case of A. L. Kalra v. Project and Eqy 
pment Corporation of India Ltd (AI 
1984 SC 1361), relied upon by the Re 
pondents was based upon a concessio 
and there was thus no direct authori 
onthe point in issue. It was furthe 
submitted that all the other cases j 
which various bodies were held to 
‘“‘the State’ Art. 12 were those wh 
concerned either a statutory authorit 
or a corporation established by a statu 

67. Itis true that the decisioni 
A. L. Kalra v. Project and Equipmer 
Corporation of India Ltd., (AIR 198 
SC 1367) was based upon a concessic 
made by the respondent corporatio 
but the case of Workmen of Hindusta 
Steel Ltd. v. Hindustan Steel Ltd. 
(AIR 1985 SC 251) was that of a Gov 
nment company for Hindustan Stee 
Limited is a Government company 4 
defined by S. 617 of the Companies Ac 
as pointed out in Gurugobinda Ba su 
Sankari Prasad Ghosal, (1964) 4 : 
311, 315. The case of the Workmene 
Hindustan Steel Ltd. related to aq : st 
ion whether a disciplinary inquiry} by 
validly dispensed with under Stanail 
Order No. 32 of the Hindustan te 
Limited. Under that Standing Ord 
where a woman had been convik . 
for a criminal offence in a Court of | 
or where the General Manager | : 
satisfied, for reasons to be recorded ™ 
writing, that it was inexpedient or 44 
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st the interest of security to continue 
‘employe the workman, the workman 
ay be rcmoved or dismissed from 
tvice without following the procedure 
r holding a disciplinary inquiry laid 
wn in Standing Order No. 31. The 
der of removal from service of the 
yncerned workman did not set out any 
ason for the satisfaction arrived at by 
ie disciplinary authority but merely 
ated that such authority was satisfied 
at it was no longer expedient to 
mploy the particular workman any 
rther and the order then proceeded to 
move him form the service of the com- 
any. In these circumstances, this 
ourt held that the order of removal 
om service was bad in law. In the 
surse of its judgment, this Coure obse- 
ved as follows of 1984 Suppl SCC. 


‘Tt is time for such a public 
sctot undertaking as Hindustan Steel 
td. to recast SO. 32 and to bring 
‘in tune with the philosophy of the 
‘onstitution failing which it being other 
uthority and therefore a State under 
‘rt. 12 in an appropriate proceeding, 
he vires of SO. will have to be exa- 
1ined. It is not necessary to do so 
n the present case because even on 
he terms of SO. 32 the order made 
y the General Manager is unsustain- 
ble.” 

The only reason given by the Court 
or holding that Hindustan Steel Li- 
nited was ‘“‘other authority” and the- 
efore ‘‘the State’ under Art. 12 was 
he fact that it was a public sector 
mdertaking. In the entire judgment 


there is no other 
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discussion on this 
point except what is stated in the pa- 
ssage quoted above. Thus, to the 
extent that there is no authority of 
this Court in which the question, na- 
mely, whether a Government company 
is ‘‘the State’, within the meaning of 


- Art. 12 has been discussed and decided 


the above submission is correct. 


68. Does this, therefore, make 
any difference ? There is a basic fallacy 
Vitiating the above submission. That 
fallacy lies in the assumption which 
that submission makes that merely be- 
cause a point has not fallen for de- 
cision by the Court, it should, there- 
fore not be decided at any time. Were 
this assumption true, the law would 
have remained static and would have 
never advanced the whole process 
of judicial interpretation lies in exten- 
ding or applying by analogy the ratio 
decidendi of an earlier case to a sub- 
sequent case which differs from it in 
certain essentials, so as to make the 
principle laid down in the earlier case 
fitin with the new set of circumsta- 
nces. The sequitur of the above ass- 
umption would be that the Court 
should tell the suitor that there is no 
precedent governing his case and, the- 
refore, it cannot give him any relief. 
This would be to do gross injustice. 
Had this not been done the law would 
have never advancad. For instance. 
had Rylands v. Fletcher (1888) 3 HL 
330 not been decided in the way in 
which it was, an owner or occubire of 
land could with impunity have brou- 
ght and kept on his land anything 
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likely to do mischief if it escaped and 
would have himself escaped all liabi- 
lity for the damage caused by such 
escape if he had not been negligent. 
Similary, but for Donoghue v. Steve- 
nson (1932) AC 562 manufacturers 
would have been immune from liabi- 
lity to the ultimate consumers and users 
of their products. 

69. What is the position before. 
us? It is only one case decided ona 
concession and another based upon an 
assumption that a Government com- 
pany is ‘the State’ under Art 12? 
That is the position in fact but not 
in substancc. As we have seen, au- 
thorities constituted under. and corp- 
orations established by, statutes have 
been held to be instrumentalities and 
agencies of Government in a long 
catena of decisions of this Court. 
The obseravations in several of these 
decisions, which have been emphasised 
by us in the passages extracted from 
the judgments in those cases, are gen- 
eral in their natural and take in their 
sweep all instrumentalities and agen- 
cies of the State, whatever be the form 
which such instrumentality or agency 
may have assumed. Particularly re- 
levant in this connection are the 
observations of Mathew, J., in Sukhdev 
Singn v. Bhagatram Sardar Singh 
Reghuvanshi, (AIR 1975 SC 1331) of 
Bhagwati, J.,in the International Air- 
port Authority’s case, (AIR 1979 SC 
1628) and Ajay Hasia’s case, AIR 1981 
SC 487). and of Chinnappa Reddy. 
J., in Uttar Pradesh Warehousing Cor- 
poration s case (AIR 19&0 SC 40), If 
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there is an instrumentality of agency 
of the State which has assumed the 
garb of a Government Company as 
defined in S. 617 of the Companies 
Act. it does not follow that is ther 


eby ceases to be as instrumentality 
or agency of the State. For the pur- 


poses of Art 12 one must necessarily 
see through the corporate veil to as- 
certain whether behind that veil is the 
face of an instrumentality or agency of 


the State. The Corporation, which is the 
Appellant in these two Appeals before 


us, squarely falls within these observat- 
ions and it also satisfies the various tests 
which have been laid down. Merely 
because it has so far not the monopo- 


ly of inland water transportation is” 
not sufficient to divest it of its chara- 


cter of an instrumentality or agen y 
of the State. It is nothing but the 
Government, operating behind a cor 
porate veil, carrying out a govern- 
mental activity and governmental func 
tions of vital public importance. There 
can thus be no doubt that the Corpo- 
ration is ‘‘the State” within the meaning 
of Art. 12 of the Constitution. 4 

70. Wenow turn to the second 
question which falls for determine 
these namely Appeals, whether ai 
unconscionable term in a contrac 
of employment entered into with th 
Corporation, which is “the State” 
within the meaning of the expressi yo 
in Art. 12, as being violative of AM 
14 What is challenged under head this 


: 
‘ 
is 
s. 
‘ 
1 


| 
5 


is clause (i) of Rule 9 of the said Rules 
This challenge levelled by the Respond 
ent in each of these two Appeals succes 
eded in the High Court. 7 
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71. The first point which falls for 
sideration on this part of the case is 


ther Rule 9 (i) is unconscionable.. 


yrder to ascertain this, we must first 
mine the facts leading to the making 
he said Rules and then the setting in 
ch Rule 9 (i) occurs. To recapitulate 


fly, each of the contesting Respond- 
swas in the service of the Rivers 


um Navigation Company Limited. 
ir services were taken over by the 
poration after the Scheme of 
angement was sanctioned by the 
cutta High Court. Under the said 
eme of Arrangement, if their services 
/not been taken over, they would 
e been entitled to compensation 
able to them, either under the 
ustrial Disputes Act, 1947, or other- 
e legally admissible, by the -said 
apany, and the Government of India 


to provide to the said. company the 


ount of such compensation. Under 

letters of appointment issued to 
se Respondents, the age of superann- 
ion was fifty-five. Thereafter, Service 
les were framed by the Corporation 
1970 which were replaced in 1979 by 
y rules namely, the said ules. The 
i Rules did not apply to employees 
ered by the Industrial Employment 
anding orders) Act, 1946, that is, to 
rkmen or to those in respcet of whom 
Board of Directors had issued sepa- 
e orders. At all relevant times, these 
spondents were employed mainly in a 
nagerial capacity. No separate orders 
re issued by the Board of Directors 
their case. These Respondents were, 
refore admittedly governed by the 


$9] 


D.P. Madon 
Judge 
Supreme Court of India 


said Rules. Uuder Rule 10 of the said 
Rules, they were to retire from the 
service of the Corporation on comple- 
tion of the age of fifty-eight years 
though in exceptional cases and in the 
interest of the Corporation an extension 
might have been granted to them with 
the prior approval of the Chairman- 
cum-Managing Director and the Board 
of Directors of the Corporation. The 
said Rules, however, provide four diffe- 
rent modes in which the services of the 
Respondents could have been 
terminated earlier than the age 
of superannuation, namely the 
completion of the age of fifty-eight 
years. These modes are those provided 
in Rule 9 (i), Rule 9 (ii), sub-clause (iv) 
of clause (b) of Rule 36 read with Rule 
38, and Rule 37. Of these four modes, 
the first two apply to permanent emplo- 
yees and the other two apply to all 
employees. Rule 6 classifies employees 
as either Permanent or Probationery or 
Temporary or Casual or Trainee. 
Clause (i) of Rule 6 defines the expres- 


sion ‘“‘permanent employees” as meaning 
employee whose services have been 


confirmed in writing according to the 
Recruitment and promotion Rules”. 
Under Rule 9 (i) which has been 
extracted above, the employment of a 
permanent employee is to be subject to 
termination on three months’ notice 
in writing on either side. If the 
Corporation gives such a_ notice of 
termination, it may pay to. the 
employee the equivalent of three 
months’ basic pay and dearness allow- 
ance, if any, in lieu of notice, and 
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where a permanent employee terminates 
the employment without giving due 
notice, the Corporation may deduct a 
like amount from the amount due or 
payable to the employee. Under Rule 
11, an employee who wishes to leave 
the service of the Corporation by resig- 
ning therefrom, is to give to the Cor- 
poration the same notice as the Corpo- 
ration is required to give to him under 
Rule 9, that is, a three months’ notice 


in writing Under Rule 9 (ii), the ser-_ 


vices of a permanent employee can be 
terminated on the ground of ‘“‘Servi- 
ces no longer required in the interest 
of the Company” (that is, the Corpor- 
ation). In such a case a permanent 
employee whose service is terminated 
under this clause is. to be paid fifteen 
days’ basic pay and dearness allowance 
for each completed year of continuous 


service in the Corporation and he is 
also to be entitled to encashment of 


leave to his credit. Rule 36 prescribes 
the penalties which can be imposed, 
“for good and sufficient reasons and as 
hereinafter provided”’ in the said Rules, 
on an employee for his misconduct. 
Clause (a) of Rule 36 sets out the minor 
penalties and clause (b) of Rule 36 
sets out the major penalties. Under sub- 


clause (iv) of clause (b) of Rule 36, dis- 
missal from service is a major penalty. 


None of the major penalties including 
the penalty of dismissal is to be impos- 
ed except after holding an inquiry in 
accordance with the provisions of Rule 
38 and until after the inquiring autho- 
rity, where it is not itself the discipli- 
nary authority, has forwarded to the 
disciplinary authority the records of 
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the inquiry together with its repdl 
and the disciplinary authority 
taken its decision as provided in Rul 
39. Rule 40 prescribes the procedur 
to be followed in imposing minor Der 
alties. Under Rule 43, notwithstang 
ing anything contained in Rule 3 
39 or 40, the disciplinary authority ma 
dispense with the disciplinary inquir 
in the three cases set out in Rule 
and impose upon an employee eithe 
a major or minor penalty. We nav 
reproduced Rule 43 earlier. Rule 4 


in Rule 36. Under Rule 37, the Cor 
poration has the right to terminate th 
service of any employee at any time with 
out any notice if the employee is fo un 
guilty of any insubordination o 
other misconduct or of any breacl 
of any rules partaining to service 0 
conduct or non-performance of hi 
duties. The said Rules do not requir 
that any disciplinary inquiry should b 
held before terminating an ~~ 
service under Rule 37. 


various allegations made against hin 
Ganguly, the First 
Civil Appeal No. 4412 of 1985, gays 
a detailed reply to the said show cali 
notice Sengupta, the First Responded 
in Civil Appeal No. 4413 of 1985, oe 
nied the charges made against him aie 
asked for inspection of the document 
and copies of statements of witnesses 
mentioned in the charge-sheet servet 


‘ 
BY 
% 
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on him to enable him to file his written 
tement. Without holding any inquiry 
o the allegations made against them, 
> services of each of them were termi- 
ted by the said letter dated February 
, 1983, under Rule 9 (i). The action 
is not taken either under Rule 36 or 
ile 37 nor was either of them dismissed 
fer applying to his case Rule 43 and 
spensing with the disciplinary inquiry. 

72A. It was submitted on behalf 
the Appellants that there was noth- 
gs unconscionable about Rule 9 (i), 
at Rule 9 (i) was not a nudum pactum 
r it was supported by mutuality in 
much as it conferred an equal right 
yon both parties to terminate the con- 
act of employment, that the grounds 
hich render an agreement void and 
enforceable are set out in the 
dian Contract Act, 1872 (Act No. IX 
1872), that unconscionability was 
yt mentioned in the Indian Contract 
ct as one of the grounds which invali- 
ites an agreement, that the power 
nferred by Rule 9 (i) was necessary 
r the proper functioning of the admi- 
stration of the Corporation, that in 
e case of the Respondents this power 
as exercised by the Chairman-cum- 
lanaging Director of the Corporation, 
id that a person holding the highest 
fice in the Corporation was not likely 
yabuse the power conferred by Rule 
i). 

73. The submissions, on the other 
and, were that the parties did not stand 
n an equal footing and did not enjoy 
1¢ same bargaining power, that the 
mtract contained in the service rules 
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was one imposed upon these Respon- 
dents, that the power conferred by rule 
9 (i) was arbitrary and uncanalized as 
it did not set out any guidelines for the 
exercise of that power and that even 
assuming it may not be void asa con- 
tract; in any event it offended Art. 14 
as it conferred an absolute and arbitrary 
power upon the Corporation. 


74. As the question before us is 
of the validity of clause (i) of Rule 9, 
we will refrain from expressing any 
Opinion with respect to the validity of 
clause (ii) of Rule 9 or Rule 37 or 40 
but will confine ourselves only to Rule 
9 (i). 

75. The said Rules constitute a 
part of the contract of employment 
between the Corporation and its emplo- 
yees to whom the said Rules apply, and 
thus forma part of the contract of em- 
ployment between the Corporation and 
each of the two contesting Respondents. 
The validity of Rule 9 (1) would, there- 
fore, first fall to be tested by the princi- 
ples of the law of contracts. 


76. Under S. 19 of the Contract 
Act, when consent to an agreement is 
caused by coercion, fraud or misrepre- 
sentation, the agreement is a contract 
voidable at the option of the party 
whose consent was so caused. It is not 
the case of either of the contesting 
Respondents that there was any coerc- 
ion brought to bear upon him or that 
any fraud or misrepresentation had 
been practised upon him Under section 
19A, when consent to an agreement is 
caused by undue influence, the agree- 
ment is a contract voidable at the 
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option of the party whose consent was 
so caused and the Court may set aside 
any such eontract either absolutely or 
if the party who was entitled to avoid 
it has received any benefit there-under, 
upon sueh terms and conditions as to 
the Court may seem just. Sub-sec (1) 
of S. 16 defines “Undue influence” as 
follows : 


“16. ‘Undue influence’ defined.— 
(1) Acontract is said to be indu- 


ced by ‘undue influence’ where the 
relations subsisting between the parties 
are such that one of the parties is ina 
position to dominate the will of the 
other and uses that position to obtain 
an unfair advantage over the other.”’ 

The material provisions of sub-sec. 
(2) S. 16 are as follows : 

(2) In particular and without 
prejudice to the generality of the forc- 
going principle, a person is deemed to 
be in position to dominate will the of 
another— 

(a) where he holds a real or appa- 
rent authority over the other..........” 

We need not trouble ourselves with 
the other sections of the Contract Act 
except Ss.23 and 24. Section 23 states that 
the consideration or object of an agree- 
ment is lawfnl unless inter alia the Court 
regards it as opposed to public policy. 
This seetion further provides that every 
agreement of which the object or consi 
deration is unlawful is void. Under S. 
24, if any part of a single cousideration 
for one or more objects, or any one or 
any part of any one of several consider- 
ations fora single object is unlawful, 
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the agreement is void. The agreemen 
is, however, not always void in its entir. 
ety for it well settled that if severg 
distinct promises are made for one am 
the same lawful consideration, and ong 
or more of them be such as ff 
law will not enforce, that will not of i 
self prevent the rest from being enforeg 
able. The general rule was stated by 
willes, J, in Pickering v. uirscon 
Ry. Co. (1868) 3 CP 235 (at page 25 
as follows : 

“The general rule is that, whi 
you cannot sever the illegal from the 
legal part of a covenant, the contract is 
altogether void; but where you can sey : 
them, whether the illegality be created 
by statute or by the common law, you 
may reject the bad part and retain the 
good”. a 


77. Under which head would at 
unconscionable bargain fall ? If it fall 
under the head of undue influnce, i 
would be voidable but if it falls i 
the head of being opposed to public 
policy, it would be void. No case of 
the type before us appears to have fa ler 
for decision under the law of contract 
before any court in India nor has aa 
case on all fours of a Court in any othe 
country been pointed out to us. I 
word “unconscionable” is defined in th 
Shorter Oxford English Dictionary 
Third Edition, Volume II, page 228 
when used with reference to actions, € 1 
as ‘showing no regard for conscienet 
irreconcilable with what is right or rea 
onable”. An unconscionable barge 
would, therefore, be one which is irrecd 
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ible with what is right or reason- 
78. Although certain types ot con- 
is were illegal or void, as the case 
be, at Common Law, for instance, 
e contrary to public policy or to 
mit a legal wrong such as a crime or 
't, the general rule was of freedom 
ontract. This rule was given full 
in the nineteenth century on the 


ind that the parties were the best 
es of their own interests, and if they 


y and voluntarily entered into a con- 
, the only function of the Court was 
aforce it. It was conisdered imma- 
J that one party was economically 
stronger bargaining position than 
other; and if such a party introduced 


ifications and exceptions to his liab- 
in clauses which are today known 


exemption clauses” and the other 
y accepted them, then full effect 
id be given to what the parties 
ed. Equity, however, interfered in 
y cases of harsh or unconscionable 
fains, such as in the law relating to 


alties, forfeitures, and mortgages. 


so interfered to set aside harsh or 
mscionable contracts for salvage 
ices rendered to a vessel in distress 
nconscionable contracts with expec- 
heirs in which a person, usually a 
ley-lender, gave ready cash to the 
in return for the property whicb he 
cts to inherit and thus to get such 
perty at a gross undervalue. It also 
rfered with harsh or unconscionable 
racts entered into with poor and 
tant persons who had not received 
pendent advice (See Chitty on Con- 
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tracts, Twenty-fifth Edition, Volume I, 
paragraphs 4 and 516). | 

79. Legislation has also interfered 
in many cases to prevent one party to 
a contract from taking undue or unfair 
advantage of the other. Instances of this 
type of legislation are usury laws, debt 
relief laws and laws regulating the hours 
of work and conditions of service of 
workmen and their unfair discharge 
from service, and control orders direct- 
ing a party to sella particular essential 
commodity to another. 

80. In this connection, it is useful 
to note what Chitty has to say about the 
old ideas of freedom of contract in 
modern times. The relevant passages 
are to be found in Chitty on Contracts. 
Twenty-fifth Editon, Volume J, in para- 
graph 4, and areas follows: 

‘““These ideas have to a large extent 
lost their appeal today. ‘Freedom of 
contract,’ it has been said, ‘is a reason- 
able social ideal only to the extent that 


equality of bargaining power between 
contracting parties can be assumed, 


and no injury is done to the economic 
interests of the community at large. 
Freedom of contract is of little value 
when one party has no alternative betw- 
een accepting a set of terms proposed by 
the other or doing without the goods or 
services offered many contracts entered 
into by public utility undertakings and 
others take the form of a set of terms 


fixed in advance by one party and not 
open to discussion by ths other. These 


are called ‘contracts dadhesion’ by 
French lawyers. Traders frequently 
contract; not on individually negotiated 
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terms, but cn these contained in a 
standard form of contract settled by a 
trade association. And the terms of an 
employee’s contract of employment may 
be determined by agreement between 
his trade union and his employer, or by 


a statutory scheme of employment. 
Such transactions are nevertheless cont- 


racts notwithstandidg that freedom of 
contract is to a great extent Jaeking. 
Where freedom of contract is 
absent, the disadvantages to consumers 
or members of the public have to some 
extent been offset by administrative 
procedures for consultation and by 
legislation. Many statutes introduce 


terms into contracts which the parties 
are forbidden to exclude, or declare that 


certain provisions in a contract shall 
be void. And the Courts have develop- 
eda number of devices for refusing to 
implement exemption clauses by the 
economically stronger party on the 
weaker, although they have not recogn- 
ised in themselves any general power 
(except by statute) to declare broadly 


that an exemption clause will not be ~ 


enforced unless it is reasonable. Again, 
more recently, certain of the judges 
appear to have recognised the possibi- 
lity of relief form contractual obligati- 
ons on the ground of inequality of 
bargaining power’’. 

What the French call ‘‘contracts 
dadhesion’”’, the American call ‘‘adhes- 
ion’ contracts” or “‘cotracts of adhes- 
ion’. An “adhesion contract’ is 
defined in Black’s Law Dictionary, Fifth 
Edition, at page 38 as follows: 


‘‘“Adhesion contract’. Standar- 


a ae 
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dized contract form offered to 

sumers of goods and services 9 
essentially ‘take it or leave it’ bay 
without affording consumer realist) 
opportunity to bargain and under su¢ 
conditions that consumer cannot obtaii 
desired product or services excep 
by acquiescing in form — contrag 
Distinctive feature of | adhesio 
contract is a 


that weaker party ha 
no realistic choice as to its terms. No 
every such contract is unconscionable’ 

81. The position under the Amey 
ican Law is stated in “Reinstatem a 
of the Law-Second” as adopted ani 
promulgated by the American Lay 
Institute, Volume II which deals Ki 
the law of contracts, in section 208 ¥: 
page 107’ as follows: i: 


“S. 208. Unconscionable Contté c 
or Term’’. i 
“If a contract or term therereof is 
unconscionable at the time the contra 
is made a Court may refuse to enfor ora 
the contract, or may enforce the = 
der of the contract without the uncot 
ionable term, or may so limit the appl 
cation of any unconscionabe term as t 
avoid any unconscionable result.” 
In the Comments given under tha’ 
section it is stated at page 107: | 
“Like the obligation of good i: 
and fair dealing (S 205), the policy aga 
nst unconscionable contracts or tet 
applies to a wide variety of types of et 1 : 
duct. The determination that a col 
tract or term is or is not unconsclo# 
able is made in the light of its settimg 
Purpose and effect. Relevant factok 
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ude weaknesses in the contracting 
ess like those involved in more 
sific rules as to contractual capacity 
id and other invalidating causes; the 
cy also overlaps with rules which 
ler particular bargains or terms 
nforceable on grounds of public 
cy. Policing against unconscionable 
acts or terms has sometime been 
mmplished by adverse construction 
language, by manipulation of the 
s of offer and acceptance or by 
rminations that the clause is con- 
y to public policy or to the domin- 
t purpose of the contract’. - Uni- 
1 Commercial Code S. 2—302 Com- 
aaa 
A bargain ig not unconscionable 
sly because the parties to it are.un- 
al in bargaining postion, nor even 
use the inequality results in an 
sation of risks to the weaker party. 
gross inequality of bargaining 
er, together witb terms unreaso- 
y favourable to the stronger party 
confirm indications that the tran- 
ion involved elements of deception 
»mpulsion, or may show that the 


cer party had no meaningful choice 
real alternative, or did not in fact 


nt or appear to assent to the un- 
terms.”’ 
(Emphasis supplied) 


There is a statute in the United 
es ealled the Universal Commercial 
€ which is applicable to contracts 
‘ing to sales of goods. Though 
statute is inapplicable to con- 
is not involving sales of goods, it 
proved very influential in, what 
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are called in the United States. “non- 
sales’ cases. It has many times been 
used either by analogy or because it 
was felt to embody a general accepted 
social attitude of fairness going beyond 
its statutory application to sales of 
goods. Inthe Reporter’s Note to the 
said section 208, it is stated at page 112; 
‘It is to be emphasized that a con- 
tract af adhesion is not unconscionable 
per se, and that all unconscionable con- 
tracts are not contracts of adhesion. 
Nontheless, the more standardized the 
agreement and the less a party may 
bargain meaningfully, the more suscep- 
tible the contract ora term will be to 
a claim of unconscionability.”’ 
(Emphasis supplied) 
The position has been thus summed 
up by John R. Peden in “The law of 
Unjust Contracts” published by But- 
terworths in 1982, at pages 28-29 : 


Rees Unconscionability repres- 
ents the end of a cycle commencing 
with the Aristotelian concept of just- 
ice and the Roman law laesio enormis 
which in turn formed the basis for 
the medieval church’s concept of a just 
price and condemnation of usury. 
These philosophies permeated the ex- 
ercise, during the seventeenth and eighte- 
enth centuiies, of the Chancery court’s 
discretionary powers under charge which 
it upset all kinds of unfair transactions. 
Subsequently the movement towards 
economic individualism in the ninete- 
enth century hardened the exercise of 
these powers by emphasizing the free- 
dom of the parties to make their own 
contract. While the principle of Pacta- 
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Sunt Servanda held dominance, the con- 
sensual theory still recognised exceptions 


where one party was overborne by a fidu- 


ciary or entered a contract under duress 
or as the result of fraud. However these 
exceptions were limited and had to be 
strictly proved. 


It is suggested that the judicial and 
trend during the last 30 
years in both civil and common law 
jurisdictions has almost brought the 
wheel full circle. Both Courts 
and Parliaments have _ provided gre- 
ater protection for weaker parties 
from harsh contracts. In _ several 
jurisdictions this included a 
general power togrant relief from 
unconscionable contracts, thereby pro- 
viding a launching point from which 
the courts have the opportunity to 
develop a modern doctrine of uncon- 
scionability. American decisions - on 
article 2302 of the UCC have alrea- 
dy gone some distance into this new 
PON ei ccs 


The expression ‘‘laesio enormis’ used 
in the above passage refers to “‘laesio 
ultra dimidium vel enormis” which in 
Roman lay meant the injury susta- 
ined by one of the parties to an 
onerous contract when he had been 
over reached by the other to the extent 
of more than one-half of the value of 
the subject-matter, as for exampte, 
when a vendor had not received half 
the value of property sold, or the 
purchaser had paid more than double. 
value. The maxim ‘‘pacta sunt ser- 
yanda” referred to in the above pas- 
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sage means ‘“‘contracts are to be kept 


82. It would appear from certg 
in recent English cases that the Cour ir 
in that country have also begun ¢ 
recognize the possibilitiy of an uncog 
scionable bargain whieh could be bre 
ught about by economic duress ey 
between parties who may not in eg 
nomic terms be situate differently (Se 
for instance, Occidental Worldwid 
Investment Corpn. v. Skibs A/S Ay 
nti (1976) 1 Lloyd,s Rep. 293, Nort 
Ocean Shipping Co. Ltd. v. Hyundg 
Construction Co. Ltd. (1979) QB 705 
Pao On v. Lau Yin Long (1980) AC 
614 and Universe Tankships of “ 
Ovia v. International Transport Worker 
Federation (1981) ICR 129, relers 

(1982) 2 WLR 803, and the com 
aie on these cases in Chitty 0 
Contract Twenty-fifty Edition, Volq 
I, paragraph 416) 


83.. Another jurisprudential i 
cept of comparatively modern origi 
which has affected the law of contra 
cts is the theory of “distributive jus 
tice’. According to this doctrime 
distributive fairness and justice int 
possession of wealth and property cal 
be achieved not only by taxation bv 
also by regulatory control of prival 
and contractual transactions even tie 
ugh this might involve some sacrilie 
of individual liberty. In LingapP 
Pochanna Appelwar v. State of M 
arashtra, (1985) 1 SCC 479 : (AIR E 
SC 389), this Court, while upholdin 
the constitutionality of the Maharas® 
tra Restoration of Lands to Schedule 
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es Act, 1974, said. 


“The present legislation is a typical 
tration of the concept of distribu- 
justice, as modern jurisprudents 
w it. Legislators, Judges and ad- 
istrators are now familiar with the 
sept of distributive justice. Our Co- 
‘ution permits and even directs 
State to administer what may be 
ned ‘distributive justice’. The con- 
of distributive justice in the sph- 
of law-making connotes, inter alia, 
-temoval of economic inequalities 

rectifying the injustice resulting 
1 dealings or transactions between 
juals in society. Law should be 
1 as an instrument of distributive 
ice to achieve a fair division of 
Ith among the members of soct- 
based upon the principle: ‘From 
1 according to his capacity, to 
1 according to his need’. Dist- 
itive justice comprehends more 
1 achieving lessening of inequali- 

by differential taxation, giving 
t relief or distribution of property 
ied by one to many who have 
e by imposing ceiling on holdings, 
a agricultural and urban, or by 
ct regulation of contractual trans- 
ons by forbidding certain transac- 
is and, perhaps, by repuiring others. 
also means that those who have 
n deprived of their properties by 
onscionable bargains should be res- 
sd their property All such laws 
y take the form of forced redistri- 
ion of wealth as a means of achie- 


ga fair division of material reso-— 


2s among the members of society 
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or there may be legislative control of 
unfair agreements.” 


(Emphasis supplied) 


When our Constitution states that 
itis being enacted in order to give to 
all the citizens of India ‘JUSTICE’ so- 
cial, economic and political’, when 
clause (1) of Art 38 of the Constitution 
directs the State to strive to promote 
the welfare of the people by securing 
and protecting as effectively as it may 
be social order in which social, econo- 
mic and political justice shall inform all 
the institutions of the national life, when 
clause (2) of Art. 38 directs State, in 
particular, to minimize the inequalities 
in income, not only amongst individuals 
but also amongst groups of people resi- 
ding in different areas or engaged in 
different vocations, and when Art. 39 
directs the State that it shall, in particu- 
lar, direct its policy towards securing 
that the citizens, men and women equa- 
lly, have the right to an adequate means 
of livelihood and that the operation of 
the economic system does not result in 
the concentration of wealth and means 
of production to the common detriment 
and that there should be equal pay for 
equal work for both men and women, it 
is the doctrine of distributive justice 
which is speaking through these words 
of the Constitution. 


84. Yet another theory which has 
made its emergency in recent years in 
the sphere of the law of contracts is the 
test of reasonableness or fairness of a 
clause in a contract where there is inequ- 
ality of bargaining power. Lord Denn- 
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ing, M.R., appears to have been the 
propounder, and perhaps the originator 
_.... at least in England, of this theory. 
In Gillespie Brothers & Co Ltd. v Roy 
Bowles Transport Ltd., (1973) 1 QB 


400. Where the question was whether 


an indemnity clause ina contract, on 
its true construction, relieved the indem- 
nified from liability arising to the in- 
demnified from his own negligence, 
Lord Denning said (at pages 415 6) : 


“The time may come when this 
process of ‘construing’ the contract can 
be pursued no further. The words are 
too clear to permit of it. Are the courts 
then powerless? Are they to permit the 
party to enforce his unreasonable clause, 
even when it is so unreasonable, or app- 
lied so unreasonably, as to be unconsci- 
onable? When it gets to this point, I 
would say, as I said many years ago : 


_ ‘there is the vigilance of the com- 
mon law which, while allowing freedom 
of contract, watches to see that it is not 
abused’: John Lee & Son (Grantham) 
Ltd. v. Railway Executive (1949) 2 Ail 
ER 581, 584. It will not allow a party 
to exempt himself from his liability at 
common law when it would be quite 
unconscionable for him to do so.” 


(Emphasis supplied) 

In the above case the Court of App- 

eal negatived the defence of the indem- 
nifier that the indemnity clause did not 
cover the negligence of the indemnified 
It was in Lloyds Bank Ltd. v. Bundy, 
(1974) 3 All ER 757 that Lord Denning 
first clearly enunciated his theory of 
“inequality of bargaining power”. He 


adequate, when his bargaining powel! 


D. P. Madon 
Judge 
Supreme Court of 


mt Se cee 


began his discussion on this part off 
case by stating . | 
“There are cases in our boo | 
which the courts will set aside a gg 
tract, or atransfer of property, wh 
the parties have not met on equal term 
when the one is so strong in bargaini 
power and the other so weak that, as 
matter of common fairness, it is 
right that the strong should be allow 
to push the weak to the will. Hither 
those exceptional cases have been treat 
each as a separate category in itself B 
I think the time has come when we shot 
seek to find a principle to unite them. 
put on one side contracts or transactior 
which are voidable for fraud or mish 
presentation or mistake. All those a 
governed by settled principles. I Q 
only to those were there has been ii 
equality of bargaining power, such ¢ 
to merit the intervention of the Court. 
(Emphasis supp ie 

He than referred to various cat g0 

ies of cases and ultimately deducte 
thereform a general principle in the 
words (at page 765) : 


‘Gathering all together, I wo | 
suggest that through all these instanee 
there runs a single thread They rest 
‘inequality of bargaining power’. 
virtue of it, the English law gives re 
to one who, without independent advice 
enters into a contract on terms wh 
are very unfair or transfers prope 
for a consideration which is grossly 


grievously impaired by reason of | 
own needs or desires, or by his OW 
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orance or infirmity, coup’ed with 
Jue influences or pressures brought 
bear on him by or for the benefit of 
other. When I use the word ‘undue’ 
oO not mean to suggest that the princi- 
depends on proof of any wrong do- 
. The one who stipulates for an 
air advantage may be moved solely 
his own self-interest, unconscious 
he distress he is bringing to the other. 


ave also avoided any reference to the 
lof the one being ‘dominated’ or 


ercome’ by the other. One who is in 
remis need may knowingly consent 
1 most improbident bargain, solely to 
eve the straits in which he finds 
self Again, I do not mean _ to 
gest that every transaction is saved 
independed advice. But the absence 
t may be fatal. With these explanat- 


s, I hope this principle will be found | 


reconcile the cases.” 
(Emphasis supplied) 


85. Though the House of Lords 
Ss not yet appear to have unanim- 
ly accepted this theory, the observat- 
sof Lord Diplok in A. Schroeder 
sic Publishing Co Ltd. v. Macaulay 
tmerly Instone) (1974) 1 WLR 1308 
aclear pointer towards this direct- 

In that case a song writer had 
sred into an agreeemnt with a music 
lisher in the standard form whereby 
publishers engaged the song writer’s 
usive services during the term of the 
sement: which was _ five years. 
ler the said agreement, the song 
fer assigned to the publisher the full 
yright for the whole world in his 
ical compositions during the said 
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term. By another term of the said agr- 
eement, if the total royalties during the 


term of theagreement exceeded Ponds 
5,000 the agreement was to stand autom- 


atically extended by a further period of 
five years. Under the said agreement, 
the publisher could determine the agree- 
ment at any time by one month’s written 
notice but no corresponding right was 
given to the song writer: Further, 
while the publisher had the right to ass- 
ign the agreement, the song writer 
agreed not to assign his rights without 
the publisher’s prior written consent. 
The song writer brought an action clai- 
ming inter alia, a declaration that the 
agreement was contrary to public policy 
and void. Plowman, J., who heard the 
action granted the declaration which was 
sought and the Court of Appeal affirmed 
his judgment. An appeal filed by the 
publishers against the judgment of the 
Court of Appeal was dismissed by the 
House of Lords. The Law Lords held 
that the said agreement was void asit 


- was in restraint of trade and thus contr- 


ary to public policy. In his speech Lord 
Diplock, however, outlined the theory 


of reasonablenss or fairness of a barga- 


in. The following observations of his 


on this part of the case require to be 
reproduced in extenso: 


“My Lords, the contract under 
consideration in this appeal is one 
whereby the . respondent accepted 


restrictions upon the way in which 
he would exploit his earning power as 


asong writer for the next ten years. 
Because this can be classified as a 
contract in restraint of trade the rest- 
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been doing has been to assess _ the rela- 
tive dargaining power of the publisher 
and the song writer at the time the con- 
tract was made and to decide whether 
the publisher had used his superior bar- 
gaining power to cxact from the song 
writer promises that were unfairly one- 
rous to him. Your Lordships have not 
ben concerned to inquire whether the 
public have in fact been deprived of the 
fruit of the song writer’s talents by rea- 
son of the restrictions, nor to assess the 
likelihood that they would be deprived 
in the future if the contract were permi- 
tted to run its full course. 


It is, in my view, salutary to ackno- 
wledge that in refusing to enforce pro- 
visions of a contract whereby one 


party agrees for the benefit of the 
Other party to exploit or to refrain 


from exploiting his own _ earning 
power, the public policy which the 
Court is implementing is not some 19th 
century economic theory about the bene- 
fit to the genera) public of freedom of 


trade, but protection of those whose 


bargaining power is weak against being 
forced by those whose bargaining power 
is stronger to enter into bargains that 
are unconscionable Under the. influ- 
ence of Bentham and of laissex faire 
the Courts in the 19th century abando- 
ned the practice of applying the public 
policy against unconscionable bargains 


to contracts generaally, as they had 
formerly done to any contract conside- 


red to be usurious; but the policy survi- 
ved in its application to penalty clauses 
and to relief against forfeiture and also 
to the special category of contracts in 
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restraint of trade. If one looks at 4 
reasoning of 19th century judges i 
cases about contracts in restraint ¢ 
trade one finds lip service paid to cur 
ent economic theories, but if one look 
at what they said in the light of wh 
they did, one finds that they struc 
down a bargain if they though it we 
nuconscionable as between the partie 
to it and upheld it if they though tha 
it was not. .% 
So I would hold that the questio 
to be answered as respects a contrac 
in restraint of trade of the kind 
which this appeal is concerned is: 
‘“‘was the bargain fair?’ The test o 
fairniss is, no doubt, whether the restric 
tions are both reasonably necessary fo 
the protection of the legitimate interest 
of the promisee and commensurate witt 
the benefits secured to the pro 


ei 
under the contract. For the purpose 0 
this test all the provisions of the con 


tract must be taken into consideration.” 


point out that there are two kindso 
standard forms of contracts Tht firs 
is of contracts which contain standard 
clauses which ‘“‘have ben settled Ov I 
the years by negotiation by representa: 
tives of the commercial interests invol 
ved and have been widely adopted 
because experience has shown that th 
facilitate the conduct of trade”. He 
then proceeded to state, “If fairness Of 
reasonableness were relevant to theif 
enforceability the fact that they wi d ly 
used by parties whose bargaining power 
is fairly matched would raise a stroug 
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umption that their terms are fair 
reasonable’. Referring to the other 
of standard form of contract Lord 
lock said : | 


“The same presumption, however, 
snot apply to the other kind of 
dard form of contract. This is of 
paratively modern origin. It is the 
It of the concentration of particular 
ls of business in relatively few hands. 
‘ticket cases in the 19th century 


vide what are probably the first ex- 
yles. The terms of this kind of stan- 


1 from of contract have not been ithe 
ject of negotiation between the part- 
o it, or approved by any organisa- 
\representing the interests of the 
ker party. They have been dictated 
that party whose bargaining power 
er exercised alone 
) with others providing similar goods 
services, enables him to say : 

you wantthese goods or services 
ull, these are the only terms on 
ich they are obtainable. Take’ it 
leave it’. To be in a position to 
ypt this attitude towards a party 
irous of entering into a contract 
obtain goods or services provides 
lassic instance of superior bargain- 
| power.” 


(Emphasis Supplied) 


86. The observations of Lord De- 
ing, M.R,, in Lavision v. Patent 
am Carpet Co. Ltd. (1978) 1 QB 
are also useful and require to be 


sted. These observations are as fo 


or in conjunc-. 
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llows : 


‘In such circumstances as here the 
Law Commission in 1975 Commission 
in 1975 recommended that a term which 
exempts the stronger party from his or- 
dinary common law liability should not 
be given effect except when it is re- 
asonable; see The Law Commission and 
the Scottish Law Commission Report, 
Exemption Clauses, Second Report 
(1975) (August 5, 1975), Law Com. 
No. 69 (H. C. 605), pp. 62, 174; and 
there isa bill now before parliament 
which gives effect to the test of rea- 
sonableness. This is a gratifying piece 
of law reform: but) do not think we 
need wait for that bill to by passed 
into law. You never know what may 
happen to a bill. Meanwhile the co- 
mmon law has its own _ principles re- 
ady to hand Jn Gillespie Bros. & 
Co. Ltd. v, Roy Bowles Transport 
Ltd. (1973) | QB 4C0Q, 416, I sugge- 
sted that an exemption or limitation 
Clause should not be given effect if it 
was unreasonable, or if it would be un- 
reasonable to apply it in the circumsta- 
ances of the case. I see no eason why 
this should not be applied today, at any 
rate in contracts in standard forms 
where there is inequality of bargaining 
power.”’ 


87. The Bill referred to by Lord 
Denning in the above passage, when en- 
acted, became the Unfair Contract 
Terms Act’ 1977. This statute does not 
apply to all Contracts but only to cert- 
ain Classes of them. It atso does not 
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apply to contracts entered into before 
the date on which it came into force, 
namely, February 1, 1978; but subject 
to this it applies to liability for any 
loss or damage which is suffered on or 
after that date. It strikes at clause 
excluding or restricting liability in cer- 
tain classes of contracts and torts and 
introduces in respect of clauses of this 
type test of reasonableness and prescri- 
bes the guidelines for deteimining their 
reasonableness. The detailed provisions 
of this statute do not concern us but 
they are worth a study. 


88. In Photo Production Ltd. v. 
Securicor Transport Lid., (1980) AC 
827, a case before the Unfair Contract 
Terms Act, 1977, was enacted, the 
House of Lords upheld an exem- 
ption clause in a contract on the def- 
endants’s printed form containing stan- 
dard conditions. The decision appe- 
ars to proceed on the ground that the 
parties were businessmen and did not 
possess unequal bargaining power. 
The House of Lords did not in that 
case reject the test of reasonableness 
or fairness of a Clause in a contract 
where the parties are notj equal in 
bargaining position. On the contra- 
ry, the speeches of Lord Wilberforce, 
Lord Diplock and Lord Scarman wo- 
uld seem to show that the House of 
Lords in a fit case would accept that 
test. Lord Wilberforce in his speech, 


after referring to the Unfair Contra- 
ct Terms Act, 1977, said : 


“This Act applies to consumer 
contracts and those based on stand- 
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ard enables exception clauses to 
applied with regard to what is jug 
and reasonable. It is significant that 
Parliament refrained from legislating 
over the whole field of contract. Affer 
this Act, in commercial matters gene. 
rally, when the parties are not at um 
equal bargaining power, and when rig. 
ks are normally borne by insurance, 
not only is the case for judicial inter. 
vention undemonstrated, but therejg 
everything to be said, and this seems 
to have been Parliament’s intention, 
for leaving the parties free to appo 
tion the risks as they think fit and fo 
respecting their decision.” 


Empnasis supplied 
Lord Diplock said (at pages 850-51); 


“Since the obligations implied by 
law in a commercial contract are those 
which, by judicial consensus over the 
years or’ by Parliament in passinga 
statute, have been regarded as obliga- 
tions which a reasonable businessmai 
would realise that he was accepting 
when he entered into a contract ofa 
particular kind, the court’s view of th 
reasonableness of any departure fro 
the implied obligations which would Bi 
involved in construing the expre 
words of an exclusion clause in 0 
sense that they are capable of heari 
rather than another, is a relevant co 
sideration in deciding what meanil 
the words were intended by the paf 
ies to bear.”’ . 


(Emphasis supplie : 


port No. 55, p. 55 


ord Scarman. while agreeing with 
rd Wilberforce, described (at page 
3) the action out of which the ap- 
| before the House had arisen as’‘“‘a 
nmercial dispute between parties 
ll able to took after themselves’’ 
ithen added, “In such a situation 
at the parties agreed (expressly or 
oliedly) is what matters; and the 
y of the courts is to construe their 
tract according to its tenor.” 


89. As seen above, apart from 
cial decisions, the United States 
i the United Kingdom have. statuto- 
7 recognized, at least in certain areas 
the law of contracts, that there can 
unreasonableness (or lack of fair- 
s; of one prefers that phrase) ina 
tract or a clause in a contract where 
re is inequality of bargaining power 


ween the parties although arising out 


sircumstances not within their con- 
for asa result of situations not of 
ir creation. Other legal systems 
> permit judicial review of a con- 
ctual transaction entered into in 
ilar circumstances. For example, 
tion 138 (2) of the German Civil 
de provides that a transaction is void 
hen a person” exploits ‘“‘the distre- 
d situation, inexperience, lack of 
gmental ability, or grave weakness 
will of another to obtain the grant 
promise of pecuniary advantages ... ... 
ich are obviously disproportionate 
the performance given in return.” 
e position according to the French 
'is very much the same. 


90. Should then our courts not adva- 


with the times? Should they still con- 
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tinue to cling to outmoded concepts and 
outworn ideologies? should we not ad- 
just our thinking caps to match the 
fashion of the day? Should all juris- 
prudential development pass us_ by, 
leaving us floundering in the sloughs 
of nineteenth-century theories ? Should 
the strong be permitted to push the 
weak to the wall? Should they be all- 
Owed to ride roughshod over the 
weak? Should the courts sit back and 
watch supinely while the strong tram- 
ple under foot the rights of the weak ? 
We have a Constitution for our coun- 
try. Our judges are bound by their 
oath to “uphold the Constitution and 
the laws”. The Constitution was 
enacted to secure to all the citizens of 
this country social and economic just- 
ice. Article 14 of the Constitution 
guarantees to all persons equality be- 
fore the law and the equal protection 
of the laws. The principle deducible 
from the above discussion on this part 
of the case is in consonance with 
right and reason, intended to secure 
social and economic justice and con- 
forms to the mandate of the great 
equality clause in Art. 14, This prin- 
ciple is that the courts will not enforce 
and will, when called upon to do so 
strike down an unfair and unreasona- 
ble contract, or an unfair and unreas- 


ouable clause in a _ contract, en- 
tered into between parties who 
are not equal in bargaining 


power. It is difficult to give an exha- 
ustive list of all bargains of this type. 
No court can visualize the different situ- 
ations which can arise in the affairs of 


} 
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men. One can only attempt to give 
some illustration. For instance, the 
above principle will apply where the 
inequality of bargaining power is the 
result of the great disparity in the econ- 
omic strength of the contracting parties. 
It will apply where the inequality is the 
result of circumstances, whether of the 
creation of the parties or not. It will 
apply to situations in which the weaker 
party is ina position in which he can 
obtain goods or services or means of 
livelihood only upon the terms imposed 
by the stronger party or go without 
them. It will also apply where a man 
has no choice, or rather no meaningful 
choice, but to give his assent toa con- 
tract or to sign on the dotted line in a 
prescribed or standard form or to accept 
a set of rules as part of the contract, 
however unfair, unreasonable and un- 
conscionable a clause in that contract 
or form orrules may be. This princi- 
ple, however will not apply where the 
bargaining power of the contraction 
parties is equal or almost equal. This 
principle may not apply where both 
parties are businessmen and the contract 
is a commercial transaction In today’s 
complex world of giant corporations 
their vast infra-structural organizations 
and with the State through its instru- 


mentalities and agencies entering into 
almost every branch of industry and 


commerce, there can be myriad situa- 
tions which result in unfair and un- 
teasonable bargains between parties 
possessing wholly disproportionate and 
unequal bargaining power. These cases 
can neither be enumerated nor fully 
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illustrated. The Court must judge each 
case on its own facts and circumstances 

9). It is not as if our civil court 
have no power under the existing law 
Under section 31 (1) of the Specific Relie 
Act, 1963 (Act No. 47 of 1963), any 
person against whom an instrument i 
void or voidable, and who _ has reasona: 
ble apprehension that such instrument 
if left outstanding, may cause him seri 
ous injury, may sue to have it adjudged 
void or voidable, and the court may, 
in its discretion so adjudge it and order 
it to be delivered up and cancelled _ 


92. Is acontract of the type ment. 
ioned above to be adjudged voidable or 
void? Ifit was induced by undue infle 
uence, then under section 19A of the 
Indian Contract Act, it would be void 
able. Itis, however, rarely that con- 
tracts of the types to which the princie - 
ple formulated by us above applies are ; 
induced by undue influence as defined 
by us 16 (1) of the Contract Act even 
though at times they are between paf- 
ties one of whom holds a real or appaf- 
ent authority over the other. In the 
vast majority of cases, however such 
contracts are entered into by the weakef — 
party under pressure of circumstances, 
generally economic, which results 1 
inequality of bargaining power. Sue 
contracts will not fall within the fol 
corners of the definition of “undl 
influence” given in section 16 (1). Fu 
ther, the majority of such contracts 4 
ina standard or prescribed form Of 
consist ofa set of rules They are 008 
contracts between individuals contall 
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rms meant for those individuals 
Contracts in’ prescribed or 
ard forms or which embody a set 
es as part of the contract are 
>d into by the party with superior 
ining power with a large number 
tsons who have far less bargaining 
rorno bargaining power at all. 
contracts which affect a large 
er of persons or a group or groups 
‘sons, if they are unconscionable, 
rand unreasonable, are injurious 
> public interest. To say that such 
tract is only voidable would bo to 
el each person with whom the 
with superior bargaining power 
ontracted to go to court to have 
contract adjudged  voidable. 
would only result in multip- 
of litigation which no court should 
rage and would also not be in the 
c interest. Such a contract or such 
ise in acontract ought, therefore, 
adjudged void, while the law 
ntracts in England is mostly judge- 
, the law of contracts in India is 


ed in a statute, namely,the Indian 
ract Act, 1872. In order that such 


tract should be void, it must fall 
r one of the relevant sections of the 
n Contract Act. The only relevant 
sion in the Indian Contract Act 
1 can apply is 8.23 when it states 
“The consideration or object of an 
ment is lawful, unless ...the court 
ds it as.....opposed to public 


9° 


y 

3. The Contract Act does not 
e the expression ‘public policy” or 
9sed to public policy”. From the 
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very nature things, the expressions 
‘public policy” ‘opposed to public 
policy” or “contrary to public policy” 
are incapable of precise definition. 
Public policy, however, is not the policy 
of a particular government. It cannotes 
some matter which concerns the public 
good and the public interest. The con- 
cept of what is for the public good or 
in the public interest or what would 
be injurious or harmful to the public 


‘good or the public interest has varied 


from time to time. As new concepts 
take the place of old, transactions which 
were once considered against public 
policy are now being upheld by the 
courts and similarly where there has 
been a_ well-recognized head of public 
policy, the courts have not shirked 
from extending it to new transactions 
and changed circumstances and have at 
times not even flinched from inventing 
a new head of public policy. There are 
two schools of thought—“‘the narrow 
view” school and “the broad view” 
school. According to the former, 
courts cannot create new heads of 
public policy whereas the latter count- 
enances judicial law-making in this area. 
The adherents of ‘“‘the marrow view” 
school would not invalidate a contract 
on the grouud of public policy unless 
that particular ground had been well 
established by authorities. Hardly ever 
has the voice of the timorous spoken 
more clearly and loudly than in these 
words of Lord Davey in Janson v. Drie- 
fontein Consolidated Mines, Limited 
(1902) Ac 484, 509, “public policy is 
always an unsafe and treacherous ground 
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for legal decision.”” That was in the 
year 1902. Seventy-eight years earlier, 
Burrough, J., in Richardson v. Mellish 
(1824) 2 Bing 229, 252 SC 130, ER 
294, 303, and (1824-34). All ER Reprint 
258, 266, described publicy policy as “a 
very unruly horse, and when once you 
get astride it you never know where it 
will carry you.” The Master of the 


Rolls, Lord Denning, however, was not — 


a man to shy away from unmanageable 
horses and in words which eonjure up 
before our eyes the picture of the 
young Alexander the Great Taming 
Bucephalus, he said in Enderby Town 
Football Club Ltd. v. Football Associat- 
ion Ltd. (1971) Ch 591, 606, ‘‘witha 
good man in the saddle, the unruly 
horse can be kept in control]. It can 
jump over obstacles’. Had the timor- 
ous always held the field, not only the 
doctrine of public policy but even the 
Common Law or the principles of 
Equity would never have evolved. 
Sir William Holdsworth in his ‘History 
of English Law,” Volume III, page 55, 
has__ said: 

“In fact, a body of law like 
the common law, which has grown 
up gradually with the growth of 
the nation, necessarily acquires some 
fixed principles, and if itis to maintain 
these principlesit must be able, on the 
ground of public policy or some other 
like ground, to suppress practices which, 
under ever new disguises, seek to weaken 
Or negative them.” 

{tis thus clear that the principles 
governing public policy must be and are 
capable, on proper occasion, of expan- 
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sion or modification, practices whig 
were considered perfectly normal at oj 
time have today become obnoxio 
and oppressive to public conscigaay 
If there isno head of public poli 
which covers a_ case, then ff 
court must in consonance with pub 
conscience and in keeping with pub 
good and public interest declare su 
practice to be opposed to public poli¢ 
Above all, in deciding any case whi 
may not be covered by authority o 
courts have before them the beacon light 
of the Preamble to the Constitutio 
Lacking precident, the court can alway 
be guided by that light and the _ prine 
ples underlying the Fundamental Righ 
and the Directive principles enshrinedit 
our Constitution. 
94. The normal rule to Commor 
Law has been that a party who seeks te 
enforce an agreement which is opposed 
to public policy will be non-suited. The 
case of A Schroeder Music Publishit 
Co. Ltd. v. Macaulay (1974 1 WI 
1308), however, establishes that where 
a contract is vitiated as being contra 
to public policy, the party adverst 
affected by it can sue to Kk 
it declared void. The case may be di 
rent where the purpose ef the contr 
is illegal or immoral. In Kedar Né 
Motani v. Prahlad Rai (1960) 1 S¢ 
861 : (AIR 1960 SC 213) reversing t 
High Court and restoring the dec 
passed by the trial court declaring tt 
appellants’ title to the lands in suit a 
directing the respondents who were 
appellants’ benamidars to restore pe 
ession, this Court, after discussing | 
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slish and Indian law on the subject, 
d : 
“The correct position in law, in our 
nion, is that what one has to see is 
ether the illegality goes so much to 
root of the matter that the plaintiff 
not bring his action without relying 
on the illegal transaction into which 
had entered. If the illegality be 
vial or venial, as stated by williston 
1 the plaintiff is not required to rest 
case upon that illegality, then public 
icy demands that the defendant sho- 
not be allowed to take advantage of 
position. A strict view, of course, 
st be taken of the plaintiff’s conduct, 
i he should not be allowed to circu- 
ent the illegality by resorting to some 
‘terfuge or be misstating the facts. 
however, the matter is clear and the 
gality is not required to be pleaded 
proved as part of the cause of action 
1 the plaintiff recanted before the 
gal purpose was achieved, then unless 
ye of such a gross nature asto outr- 
. the conscience of the Court, the 
a of the defendant should not prev- 


39 


The types of contracts to which the 
nciple formulated by us above applies 
not contracts which are tainted with 
gality but are contracts which contain 
ms which are so unfair and unreason- 
ethat they shock the conscience of 
-court. They ate opposed to public 
icy and require to be adjudged void. 

95. We will now test the validity of 
9 (i) by applying to it the principle 
mulated above. Each of the contest- 
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ing Respondents wasin the service of 
the Rivers Steam Navigation Company 
Limited and on the said Scheme of 
Arrangement being sanctioned by the 
Calcutta High Court, he was offiered 
employment in the Corporation which 
he had accepted. Even had these Resp- 
ondents not liked to work for the Corp- 
oration, they had not much ofa choice 
because aJl that they would have got 
was “‘all legitimate and legal compensat- 
ion payable to them either under the 
Industrial Disputes Act or oOthe1wise 
legally Admissible”. These Respon- 
dents were not covered by the Industrial 
Disputes Act for they were not workmen 
but were officers of the said company. 
It is, therefore, difficult to visualize 
what compensation they would have 
been entitled to get unless their contract 
of employment with their previous 
employers contained any provision in 
that behalf. So far as the original terms 
of employment with the Corporation 
ate concerned, they are contained in 
the letters of appointment issued to the 
contesting Respondents. These letters 
of appointment are in a stereotype form. 
Under these letters of appointment, the 
Corporation could without any previ- 
ous notice terminate their service, if 
the Corporation is satisfied on medical 
evidence that the employee was uafit 
and was likely for a considerable time 
to continue to be unfit for the discharge 
of his duties. The Corporation could 
also Without any previous notice dis- 
miss either of them, if he was guilty of 
any insubordination, intemperance or 
other misconduct, or of any breach of 
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any rules pertaining to his service or 
conduct or non-performance of his 
duties. The above terms are followed 
by a set of terms under the heading 
“Other Conditions”. One of these 
terms stated that ‘You shall be subject 
to the service rules and _ regulations 
including the conduct rules”. Undoub- 
tedly, the contesting Respondents 
accepted appointment with the Corpo- 
ration upon these terms. They had, 
however, no real choice before them. 
Had they not accepted the appoint- 
ments, they would have at the highest 
received some compensation which 
would have been probably meagre and 
would certainly have exposed them- 
selves to the hazard of findiag another 
job. | 
96. It was argued before us on 
behalf of the contesting Respondents 
that the term that these Respondents 
would be subject to the service rules 
and regulations including the conduct 
rules, since itcame under the heading 
“Other Conditions’ which followed 
the clauses which related to the termi- 
nation of service, referred only to ser- 
vice rules and regulations other than 
those providing for termination of ser- 
vice and, therefore, Rule 9 (i) did not 
apply to them. It is unnecessary to 
decide this question in the view which 
we are inclined to take with respect to 
the validity of Rule 9 (i). 

97. The said Rules as also the 
earlier rules of 1970 were accepted by 
the contesting Respondents without 
demur. Here again they had no real 
choice before them. They had risen 
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higher in the hierarchy of the Corpo- 
ration. If they had refused to accept 
the said Rules it would have resulted — 
in termination of their services and the 
consequent anxiety, harasment and 
uncertainty of finding alternative emp- 
loyment. Gg 

98 Rule9 (i) confers upon the 
Corporation the power to terminate 
the service of a permanent employee 
by giving him three months’ notice in 
writing or in lieu thereof to pay him the 
equivalent of three months’ basic pay — 
and dearness allowance. A similar regu- 
lation framed by the West Bengal State ; 
Electricity Board was described by this — 
Court in West Bengal State Electricity — 
Board v. Desh Bandhu Ghosh, (1985) 


and fire’ 
time for banishing which — 
altogether from employer-employee ~ 
relationship is fast approaching. Its 
only parallel is to be found in the 
Henry VIUI clause so familiar to admi- a 
nistrative lawyers.”’ 

As all lawyers may not be familial | 
with administrative law, we may as well 
explain that ‘“‘the Henry VIII clause” 
is a provision occasionally found in 
legislation conferring delegated legisla- 
tive power, giving the delegate the 
power to amend the delegating Act in 
order to dring that Act into full opera- 
tion or otherwise by Order to remove 
any difficulty, and at times giving 
power to modify the provisions of othet 
Acts also. The Committee on Minis- 
ters’ Powers in its report submitted i 
1932 (Cmd. 4060) pointed out that such 


..a naked ‘hire 
rule, the 
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vision had been nicknamed “the 
VIII clause’’ because “that king 
arded popularly as the impersona- 


f executive autocracy”. The Com- 


“s Report (at page 61) criticised 
clauses as a temptation to slips- 
ork in the preparation of bills 
ccommended that such provisions 
ibe used only where they were 
sd before Parliament on compell- 
ounds. Legislation enacted by Par- 
itin the United Kingdom after 
loes not show that this recommen- 
i had any particular effect. 


?. No after description of Rule 
an be given then to call it ‘‘the 
VIII Clause’. It confers ab- 
and arbitrary power upon the 
ration. It does not even state 
on behalf of the Corporation is 
rcise that power. It was submi- 
n behalf of the Appellants that 
Id be the Board of Directors. 


mpugned letters of termination, | 


er, do not refer to any resolution 
ision of the Board and even if 
id, it would be irrelevant to the 
y of Rule 9 (i). There are no 
ines whatever laid down to in- 
in what circumstances the power 
by Rule 9 (i) is to be exercised 
* Corporation No opportunity 
ver ofa hearing is at all to be 
ed to the permanent employee 
service is being terminated in 
Kercise Of this power. It was 
that the Board of Directors 
not exercise this power arbi- 
or capriciously as it consists of 
sible and highly placed persons. 


Company.” 
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This submission ignores the fact that 
however highly placed a person may 
be, he must necessarily possess human 
frailties. It also overlooks the well- 
known saying of Lord Acton, which 
has now almost become a maxim, in 
the Appendix to his “Historical Essays 
and Studies”, that ‘“‘power tends to cor- 
Tupt, and absolute power corrupts ab- 
solutely.”” As we have pointed out 
earlier, the said Rules provide for four 
different modes in which the services 
of a permanent employee ean be termi- 
nated earlier than his attaining the 
age of superannuation, namely R. 9 (1) 
R.9 (ii), sub-cl. (iv) of Cl. (b) of R. 
36 read with R. 38 and R. 37. Under 
R. 9 (ii) the termination of service is 
to be on the ground of “services: no 
longer required in the interest of the 
Sub-cl. (iv) of Cl. (v) of 
R. 36 read with R. 38 provides for 
dismissal on the ground of miscond- 
uct. Rule 37 provides for termination 
of service at any time without any 
notice if the employee is found guilty 
of any of the acts mentioned in that 
Rule. Rule 9 (i) is the only Rule which 
does not state in what circumstances 
the power conferred by that Rule is 
to be exercised. Thus, even where the 
Corporation could proceed under Rule 
36 and dismiss an employee on the 
ground of misconduct after holding a 
regular disciplinary inquiry, it is free 
to resort instead to R. (i) in order 
to avoid the hustle of an inquiry. Rule 
9 (i) thus confers an absolute, arbit- 
rary and unguided power upon the 
Corporation. It violates one of the 
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two great rules of natural justice—the 
audi alteram partem rule. It is not 


only in cases to which Art. 14 applies 
that the rules of natural justice come 


into play. As pointed out in Union 


of Indiav. Tulsiram Patel, (1985) 3 
SCC 398 (at Page 463) : (AIR 1985 SC 


1416 at p. 1451). “The principles of 
natural justice are not the creation 
of Art. 14. Art. 14 is not their be- 
getter but their constitutional guardian. 
“That case has traced in some detail 
the origin and development of the con- 
cept of principles of natural justice and 
of the audi alteram partem rule (at 
pages 463-480) (of 1985) 3 SCC): (at 
pp. 1451-1463 of AJR). They apply 
in diverse situations and not only to 
cases of State action. As pointed out 
by O. Chinnappa Reddy J., in Swad- 
eshi Cotton Mills v. Union of India, 
(1981) 2 SCR 533. 591: (AIR 1981 
SC 818, 846-47) they are implicit in 
every decision making function, whet- 
her judicial or quasi- judicial or admin- 
istrative. Undoubtedly, in certain 
circumstances the principles of natu- 
ral justice can be modified and. in ex- 
ceptional cases, can even be excluded 
as pointed out in Tulsiram Patel’s case 
(AIR 1985 SC 1416). Rule 9 (i), however, 
is not covered by any of the situat- 
ions which would justify the total ex- 


ee of the audi alteram partem 
rule. 


100. The power conferred by Rule 
9 (i) is not only arbitrary but is also 


discriminatory for it enables the Cor- 
poration to discriminate between emp- 


loyee and employer. It can pick up one 
employee and apply to him Clause (1) 
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of rule 9. It can pick up anol 
employee and apply to him cla 
(ii) of Rule 9 It can pick up 
another e mployee and apply to | 
sub-clause (iv) of clause (b) of 
36 read with Rule 38 and to yet, 
ther employee it can apbly Rule 
All this the Corporation can do w 
the same circumstances exist as we 
justify the Corporation in holding 
der Rule 38 a regular disciplinary j 
the alleged misconduct of the emplo 
Both the contesting Respondents } 
in fact, been asked to submit ff 
explanation to the charges made 4a 
inst them. Sengupta had been jn 
med that a disciplinary inquiry } 
proposed to be held in his case. 7 
charges made against both the Res 
ndents were such that a disciplin 
inquiry could easily have been held. 
was, however, not held but instead 
ort was had to Rule 9 (i) & 


101 The Corporation is a la 
organization. It has offices in varit 
parts of West Bengal, Bihar and Ass 
as shown by the said Rules, and 
ssibly in other States also. Thes 
Rules form part of the contradl 
employment between the Corporat 
and its employees who are not Wo 
men. These employees had nop 
ful workmen’s Union to support 
They had no voice in the framiig 
said Rules. They had no choice 
to accept the said Rules as pal 
their contract of employment. ™ 
is gross disparity between the CF 
ration and its employees, whethe 
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ye workmen or officers. The Corpo- 
ation can afford to dispense with the 


ervices of an officer. It will find hun- 
ireds of others to take his place but 


in officer cannot afford to lose his job 
yvecause if he does so, there are not 
wundreds of jobs waiting for him. A 
Jlause such as clause (i) of Rule 9 is 
igainst right and reason. It is wholly 
inconscionable. It has been entered 
nto between parties between whom 
here is gross inequality of bargaining 
power. Rule 9 (i) is a term of the con- 
‘ract between the Corporation and all 
'ts officers. It affects a large number 
of persons and it squarely falls within 
the principle formulated by us above. 
Several statutory authorities have a 
Clause similar to Rule 9 (i) in their 
contracts of employment. As appears 
from the decided cases, the West Be- 
ngal State Electricity Board and Air 
India International have it. Several 
Government companies apart from the 
Corporation (which is the First Appe- 
lant before us) must be having it. 
There are 970 Government companies 
with paid-up capital of Rs. 16,414, 9 
crores as stated in the written arguments 


submitted on behalf of the Union of Ind- 
ia. The Government and its agencies and 


instrumentalities constitute tbe largest 
employer in the country. A clause 
such as Rule 9 (i) ina contract of em- 
ployment affecting large sections of the 
public its harmful and injurious to the 
public interest for it tends to create 
a sense of insecurity inthe minds of 


those to whom it applies and conse- 
quently it is against public good. Such 
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a clause, therefore, is opposed to public 
policy and being opposed to public 
policy, itis void under section 23 of 
the Indian Contract Act. 

102. It was, however, submitted 
on behalf of the Appellants that this 
was a contract entered into by the 
Corporation like any other contract 
entered into by it in the course of its 
trading activities and the Court, there- 
fore, ought not to interfere with it. 
It is not possible for us to equate 
employees with goods which can be 
bought and sold. It is equally not 
possible for us to equate a contract 
of employment witha mercantile tra- 
nsaction between two businessmen and 
much less to do so when the contract 
of employment is between a powerful 
employer and a week employee. 


103. It was also submitted on be- 
half of the Appellants that Rule 9 (i) 
was supported by mutuality inasmuch 
as it conferred an equal right upon 
both the parties, for under it just as 
the employer could terminate the em- 
ployee’s service by giving him three 
months’ notice. or by paying him 
three months’ basic pay and dear- 
ness allowanc in lieu thereof, the 
employee could leave the service by 


giving three months’ notice and when 
he failed to give such notice, the Corpo- 


ration could deduct an equivalent am- 
ount from whatever may be payable to 
him. It is true’ that there is mutuality 
in clause 9 (i) the same mutuality as in 
a contract between the lion and the 
lamb that both will be free to roam 
about in the jungle and each will be at 
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(AIR 1981 SC 487). The actions of an— 
instrumentality or agency of the State 

must, therefore, be in conformity with 
Art. 14 of the Constitution. The pro-— 
gression of the judicial concept of Art. 
14 from a_ prohibition against discrimi- — 
natory class legislation to an invalidat-— 
ing factor for any discriminatory or arbi- — 
trary State action has been traced in 
Tulsiram Patel’s case (1985) 3 SCC 398 © 
(at pages 473-476) : (AIR 1985 SC 1416 _ 
at Pp. 1458-1460). The principles of 4 
natural justice have now come to be 3 
recognized as being a part of the Consti- 


liberty to devour the other. When one 
considers the unegual position of the 
Corporation and its employees, the 
argument of mutuality becomes laugh- 
able. 


104. The contesting Respondents 
could, therefore, have filed a civil suit 
fora declaration that the termination 
of their service was contrary to law on 
the ground that the said Rule 9 (i) was 
void. In such a_ suit, however, they 
would have got a declaration and possi- 
bly damages for wrongful termination 
of service but the civil court could not 


tutional guarantee contained in Art. 14. _ 
have ordered reinstatement as it would | 


In Tulsiram Patel’s case his Court said. 


have amounted to granting specific per- 
formance of a contract of personal 
service. As the Corporation is “the 
State’, they, therefore, adopted the far 
more efficacious remedy of filing a writ 
petition under Article 226 of the Consti- 
tution. 


105. As the Corporation is ‘the 
State” within the meaning of Article 
12, It was amenable to the writ jurisdic- 
tion of the High Court under Article 
226. It is now well established that an 
instrumentality or agency of the State 
being ‘“‘the State” under Article 12 of 
the Constitution is subject to the Cons- 
titutional limitations, and its actions 
are State actions and must be judged 
in the light of the Fundamental Rights 
guaranteed by Part III of the Consti- 
tution (see, for instance, Sukhdev Singh 
v. Bhagatram Sardar Singh Raghu- 
vanshi, (AIR 1975 SC 1331). The Inter- 
national Airport Authority’s case (AIR 
1975 SC 1628) and Ajay Hasia’s case 


‘The principles of natural justice 
have thus come to be recognized as 
being a part of the guarantee contained 


in Article 14 because of the new and — 
dynamic interpretation given by this — 
Court to the concept of equality which — 
is the subject-matter of that Article 
Shortly put, the syllogism runs thus : 
violation of a rule of natural justice resu- 
Its in arbitrariness which is the same as _ 
discrimination, where discrimination is — 
the result of State action, it is viola-~ 
tion of Article 14: therefore, a viola- 
tion of a principle of natural justice 
by a State action is a violation of © 
Article 14, Article 14, however, is not” 
the sole repository of the principles of — 
natural justice. What it does is to 
guarantee that any law or State action © 
them will be struck down. — 
The Principles of natural justice, how- 
ever, apply not only to legislation and 
State action but also where any tribunal, _ 
authority or body of men, not coming ' 


violating 


x 


4 
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ithin the definition of ‘State’ in 
tticle 12, is charged with the duty of 
ciding a matter.’, . 
106. As pointed out above, Rule 
i) is both arbitrary and unreasonable 
1d it also wholly ignores and sets aside 
e audi alteram partem rule it, there- 


re, violates, Art. 14 of the Constitution. 


107. On ‘behalf of the appellants 
liance was. placed upon the case of 
adhakrishna Agarwal v. State of Bihar 
977) 3 SCR 249. The facts in that 
ise were that a contract, called a 
lease’’, to collect and exploit sal seeds 
om a forest area was entered into be- 
yveen the State of Bihar and the appell- 
nts in that casa. Under one of the 
auses of the said contract, the rate of 
yyalty could be revised at the expiry of 
jery three years in consultation with 
ie lessee and was to be binding on the 
ssee. The State unilaterally revised 
ie rate of royalty payable by the appe- 
ats and thereafter cancelled the lease 
he Patna High Court dismissed the 
rit petition filed by the appellants and 
1¢ appellants’ appeal to this Court was 
Iso dismissed. In that case it was held 
aat when a State acts purely in its exec- 
tive capacity, it is bound by the oblig- 
tions which dealings of the State with 
idividual citizens import into every 
‘ansaction entered into in exercise of 
fs constitutional powers but this is only 
t the time of entry into the field of con- 
ideration of persons with whom the 
jovernment could contract and after the 
tate or its agents have entered into the 
eld of ordinary contract the relations 
re no longar governed by the constitut- 
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ional provisions but by the legally valid 
contract which determines rights and 
obligations of the parties inter se. The 
Court then added (at page 255) (of 
SCR): 

‘“No question arises of violation of 
Article 14 or of any other constitutional 
provision when the State or its agents 
purporting to act within this field, per- 
form any act. In this sphere, they can 
only claim rights conferred upon them 
by contract and are bound by the terms 
of the contract only unless some statute 
steps in and confers some special statut- 
ory power or obligation on the State 
in the contractual field which is apart 
from contract.” 

108. We fail to see what relevance 
that decision has to the case before 
us. Employees of a large organization 
form a separate and _ distinct class 
and we are unable to equate acon- 
tract of employment in a stereo type 
form entered into by ‘‘The State” with 
each of such employees with the “‘lease”’ 
executed in Radhakrishna Agarwal’s 
case. Further, the contract or the 
lease between the parties in that case 
was a legally valid contract. In that 
case what the appellants were doing was 


to complain of a breach of contract 
committed by the State of Bihar acting 


through its officers. The contesting 
Respondents are not complaining of any 
breach of contract but their contention 
is that Rule 9 (i) which is a term of 
their contract of employment is void 
They are not complaining that the act- 
ion of termination of their service is in 
breach of Rule 9 (i). Their complaint 
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is not merely with respect to the State 
action taken under Rule 9 (i) but also 
with respect to the action of the State 
in entering into a contract of employ- 
ment with them which contains such a 
clause or rather forcing upon them a 
contract of employment centaining such 
a clause. As we have held earlier, Rule 
9 (i) is void even under the ordinary 
law of contracts. 


109. We must now turn to two 
decision of the Bombay High Court as 
each party has relied strongly upon one 
of them, namely, S. 8. Muley v. J. R. D. 
Tata; 1980 Lab IC 11: (1979) 2 Serv 
LR 438 and Manohar P. Kharkar v. 
Raghuraj (1981) 2 Lab LJ 459: (1983 
Lab IC 350), commonly known as the 
‘“Makalu case’”’ as it related to certain 
cables which were damaged in an aircr- 
aft named ‘Makalu’ belonging to Air 
India International. The decision in 
Muley’s case (1980 Lab IC 11) (Bom) 
was relied upon by the Respondents 
while the decision in Makalu’s case 
(1983 Lab IC 350) (Bom) was relied 
upon by the Appellants Both the cases 
related to Regulation 48 of the Air 
India Employees’ Service Regulat- 
ions framed by Air India International. 
Air India International is a corporation 
established under the Air Corporations 
Act, 1953 (Act No. 27 of 1953) and it 
is indisputably. “The State’ within the 
meaning of Article 12 of the Constitut- 
ion 48, the services of a permanent emp- 
loyee can be terminated “without assig- 
ning any reason” by giving him thirty 
days’ notice in writing or pay in 
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lieu of notice. In both thess cases 
the services of the concerned emplo. 
yees were terminated under Regulat 
ion 48(a). The said Regulations alge 
provided for dismissal of an employes 
who was found guilty of misconduct 
ina disciplinary inquiry held accor 
ing to the procedure prescribed in th 
said Regulations. In Muley’s case ¢ 
learned single Judge of the Bombay 
High Court, Sawant, J., held the saic 
Regulation 48 (a) to be void as inff 
inging Article 14 of the Constitution. 
In West Bengal State Electricity 
Board,s case (AIR 1985 SC 722) this 
Court stated ‘at page 119) (of SCC). 
‘The learned Judge struck down Re 
ulation 48(a) and we agree with his 
reasoning and conclusion.” The fe 
asoning upon which Sawant, J., rea 
ched his conclusion was that there 
was no guidance given anywhere in 
the impugned Regulation for the ex 
ercise of the power conferred byit, 
that it placed untrammelled power im 
the anthorities, that it was an arbitiaty 
power which was conferred and it did 
not make any difference that it was 
be exercised by High ranking officials 
In the Makalu case (1983 Lab IC 350 


acontrary view was taken by a DivF 
sion Bench of the Bombay High Co 


urt. The Division Bench rightly held 
that the employees of a statutory ¢ 
rporation did not enjoy the protection 
conferred by Article 311(2). It, how 
ever, further held that the phras? 
‘without assigning any reason” ust 
in the said Regulation 48 only meat 
a disclosure of the reasons to W® 
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yloyee concerned. After going into 
facts which had been pleaded by 
India International to justify the 
nination of service of the petiti- 
rs in the case, the Division Ben- 
held that the impugned order were 
ified. It further held Regulation 
was not a_ one-sided regulation 
sc under Regulation 49 the empl- 
e was also permitted to resign with- 
assigning any reason by giving 
notice prescribed therein. The 
ision Bench applied to the said 
ulation 48 the analogy of the or- 
ary law of master and servant un- 
which no servant can claim any 
uity of tenure. It also brought 
it the analogy of the right to co- 
ulsorily retire an employee wherea 
Vision in that behalf is made in 
Service Rules. 
-further held that it was difficult 
conceive of any authority, which 
; “the State’ under Article 12 of 
Constitutional guarantees contai- 
| in part UI of the Constitution, 
minating the services of its emp- 
ees without reason or —arbi- 
arily. Itfurther held that the exi- 
nce of relevant reasons was a sine 
anon for exercising the power un- 
' Regulation 48. It went on to 
te that because of the compelxity 
modern administration and the un- 
dictable exigencies which may arise 
he course thereof, it was necessary 
an employer to be vested. with 
wers such as those conferred by 
gulation 48. The Division Bench 
yk great pains to discern in some 


The Division Ben-- 
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of the sections of the Air Corpora- 
tions Act guidelines for the exercise of 
the power conferred by Regulation 48. 
According to the Division Bench, the 
choice of Air India International to 
proceed under Regulation 48 would 
have to be dictated for the purpose 
of the needs and exigencies of its ad- 
ministration and if that power was 
exercised arbitrarily, the Court would 
strike down the action taken under 
Regulation 48. 

110. We have invited by lear- 
ned counsel for the Appellants to per- 
use the judgment in that case and we 
did so with increasing astonishment. 
Though the said judgment bears the 
date September 18, 1981, we were un- 
able to make out whether it was a 
judgment given in the year 1981 or 
in the year 1881 or ever earlier. We 
find ourselves wholly unable to agree 
with the view taken by the Division 
Bench. Apart from the factual aspe- 
cts of the case, as to which we say 
nothing, we find every single conclu- 
sion reached by the Division Bench and 
the reasons given in support thereof to 
be wholly erroneous. The Division 
Bench overlooked that it was not de- 
aling with a case of a _ non-spea- 
king order but with the validity 


of a regulation. The meaning given by 
it to the expression ‘‘without assigning 


any reason” was wrong and untena- 


ble. Starting with this wrong pre- 
mise, it has gone from one wrong pre- 


mise to another. In the light of what 
we have said earlier about the princi- 
ples of public policy evolved, and 
tested by the principle which we have 
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formulated, the said Regulation 48 (a) 
could never have been sustained. In 
West Bengal State Electricity Board’s 
case, a three-Judge Bench of this Court 
said as follows : 

“The learned counsel for the appe- 
llant relied upon Manohar P. Khar- 
khar v. Raghuraj (1983 Lab IC 350) 
Bom) to contend that Regulation 48 
of the Air India Employees’ Service 
Regulations was valid. It is difficult to 
agree with the reasoning of the Delhi 
High Court that because of the com- 
plexities of Modern administration and 
the unpredictable exigencies arising in 
the course of such administration it is 
necessary for an employer to be ves- 
ted with such powers as those under 
Regulation 48° We prefer the reasoning 
of Sawant, J. of the Bombay High 
Court and that of the Calcutta High 
Court in the judgment under appeal to 
the reasoning of the Delhi High Court.” 


The mention of the Delhi High 
Court in the above passage is a slip of 
the pen, for it was the Bombay High 
Court which decided the case. We are 
in respectful agreement with what has 
been stated in the above passage. The 
Makalu case was wrongly decided and 
requires to be overruled. We are, in- 
however, informed that an appeal 
against that judgment is pending in 
this Court and rather than overrule it 
here, we leave it to the Bench which 
hears that appeal to reverse it. 


Ill. We would like to observe 
here that as the definition of “the 
State” in Article 12 is for the purpo- 
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ses of both Part III and Part IV off 
Constitution, State actions, includi 
actions of the instrumentalities 
agencies of the State, must not 6 
be in conformity with the Fundamen 
Rights guaranteed by Part III but i 
also be in accordance with the Dir 
tive Principles of State of Policy pr 
scribed by Part IV. Clause (a) of At 
cle 39 provides that the State sha 
in particular, direct its policy towar 
‘securing that the citizens, men af 
women, equally have the right to ad 
quate means of livelihood.” Artic 
41 requires the State, within the limi 
economic capacity and developmen 
to “make effective provision for se 
uring the right to work”. An adequat 
means of livelihood cannot be sec re 
to the citizens by taking away withot 
any reason the means of livelihoos 
The mode of making ‘effective prov 
sion for securing the right to work 
cannot be by giving employment to 
person and then without any reaso 
throwing him out of employment. Th 
action of an instrumentality or agene 
of the State, if it frames a servic 
rule such as clause (a) of Rule9 0 
arule analogous thereto would, thefe 
fore, not only be violative of Artith 


14 but would also be contrary to th 
Directive Principles of State Polit 


contained in clause (a) of Art. 39 all 
in Article 41. x 


112. The Calcutta High Collf 
was, therefore, right in quashing @ 
impugned order dated February © 
1983, terminating the services of ; e 
contesting Respondents and direct 
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Corporation to reinstate them 
ito pay them all arrears of salary. 
e High Court was, however, not 
ht in declaring clause (i) of Rule 9 
its entirety as ultra vires Art. 14 of 
-Constitution and in striking down 
being void the whole of that clause. 
ren the Calcutta High Court over- 
yked was that Rule 9 also confers 
on a permanent employee the right 
resign from the service of the Cor- 
ration. Bye entering into a contract 
employment a person» does not 
nabond of slavery anda perman- 
t employee cannot be deprived of 
right to resign. A resignation by 
employee would, however, normally 
juire to be accepted by the employer 

order tc be effective. It can be 
it in certain circumstances an 
ployer would be justified in refusing 
-accept the employee’s resignation 
for instance, when an employee 
nts to leave in the middle of a work 
ich is urgent or important and for 
>completion of which his presence 
d participation are necessary. An 
iployer can also refuse to accept the 
signation when there is a disciplinary 
quiry pending against the employee. 
such a case, to permit an employee 
resign would be to allow him to go 
yay from the service and escape the 
sequences of an adverse finding 
,ainst him in such an inquiry. There 
in also be other grounds on which 
1 employer would be justified in not 
cepting the resignation of an emplo- 
e The Corporation ought to make 
litable provisions in that behalf in 
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the said Rules. Therefore, while the 
judgment of the High Court requires 
to be confirmed, the declaration given 
by it requires to be suitably modified. 
113. In the result, both these Appeals 
fail and are dismissed substituting for 
the declaration given by it a declaration 
that clause (i) of Rule 9 of the ‘Ser- 
vice, Discipline and Appeal Rules 1979” 
of the Central Inland Water Transport 
Corporation Limited is void under S. 
23 of the Contract Act, 1872, as being 
opposed to public policy and is also 
ultra vires Art. 14 of the Constitution 
to the extent that it confers upon the 
Corporation the right to terminate the 
employment of a permanent employee 
by giving him three months’ notice in 
writing or by paying him the equivalent 
of three months, basic pay and dear- 
ness allowance in lieu of such notice. 
114. By interim orders passed 
in the Petitions for Special Leave to 
Appeal filed by the Corporation, we 
had granted pending the disposal of 


these Petitions astay of the order of 
the Calcutta High Court in so far as 


it directed the reinstatement of the 
cortesting Respondents. At that stage 
the Corporation had undertaken to pay 
to the said Respondents all arrears of 
salary and had also undertaken to pay 
thereafter their salary from month to 
month before the tenth day of each 
succeeding month until the disposal of 
the said Petitions. We hereby vacate 
the stay order of reinstatement passed 
by us and direct the Corporation forth- 
with to reinstate the First Respondent 
in each of these Appeals and to pay to 
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him within six weeks from today all 
arrears of salary and allowances pay- 
able to him, ifany still remain unpaid. 


115. The First Appellant in both 
these Appeals, namely, the Central In- 
land Water Transport Corporation Lim- 
ited, will pay to the First Respondnset 


ties to these Appeals and the Inte 
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in each of these Appeals the costs 
the respective Appeals. The other ps 


ner will bear and pay their own co 
of the Appeals. | 


Appeals dismisse 
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OBSERVATION 


Norking employce have no requisite qualification— Person working as lecturer not 
g requisite qualifications—Exemption granted—Exemption does not operate retr- 
tively —U.P. Intermediate Education Act (2 of 1921), S. 16-E. 


OBSERVED BY 


E. S. Venkataramiah and 
M. P. Thakkar 


Hon’ble Judges Supreme Court of India. 


IN 


sivil Appeal No. 1609 of 1984, decided on 19-5-1986 between Shitala Prasad 
a, Appellant v. State of U.P. and others, Respondents. 


TEXT 


Thakkar, J. :— is the 


of contention. 


Seniority 


. The dispute centres round the 
ion as to whether the High Court 
ight in affirming the view taken by 
istrict Inspector of Schools that 
ynndents Nos. 5 and 6 were senior 
e appellant in the lecturer’s grade 
e Kashiraj Maha Vidyalaya Inter 
ge, Orai, District Varanasi. 


The dispute regarding inter 
rity having arisen amongst the afo- 
| three persons, the District Inspec- 
f Schools examined the issue and 
red a decision! dated January 8, 
holding that Respondents Nos. 5 
were senior to the appellant in the 
er’s Grade having regard to the 
hat their appointment in the grade 
1e effective from 19-12-62, 1-7-63 


and 23-7-1963 respectively. 


4. The appellant challenged the 
decision by way of Writ Petition to the 
High Court affirmed the decision of the 
District Inspector of Schools and dismis- 
sed the Writ Petition. Thereupon the 
Writ Petitioner in the High Court has 
approached this Court by way of the 
present appeal by Special Leave. 


5. The appellant was initially wor- 
king as an Assistant Teacher in the afo- 
resaid institution which was upgraded 
into an Intermediate College under the 
provisions of the Intermediate Educa- 
tion Act. The appellant started teach- 
ing Hindiin the Intermediate classes 
upon the institution being upgraded, 
though he was not qualified to be appo- 
inted asa lecturer in Hindi as per the 
relevant regulations 1 which enjoined 


Under Regulation 3 (I) (f) of Chapter II of the Regulations framed under 
the U.P. Intermediate Education Act. 
Vide Appendix ‘A’ to the Regulations read with Regulation 1 of Chapter 


If read with S. 16-E of the Act. 
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that the minimum educational qualifica- 
tion for being appointed as a lecturer in 
Hindi was M.A. in Hindi and B A. with 
Sanskrit whereas the appellant did not 
possess the requisite qualification of B. 
A. in Sanskrit. It is not in dispute that 
the appellant did not possess the requis- 
ite qualification viz. B.A. degree in Sans- 
krit and was therefore not entitled to be 
appointed in the lecturer’s grade as 
lecturer (Hindi) having regard to the 
prohibition contained in S. 16-F of the 


- Intermediate Education Act.? The app- 


ellant however could have been appoin- 
ted as a lecturer in Hindi if he was 
exempted from possessing such qualific- 
ations, in exercise of powers under sub- 
sec. (i) of S. 16—-Eof the Act. The 
appellant made an application for exem- 
ption as envisaged by S. 16-Eof the 
Act. This application was granted by 
the Board of High School and Interme- 
diate Education, U. P by its order 
dated July 23, 1963. The contention of 
the appellant is that though the Board 
had actually granted exemption only on 
July 23, 1963, he must be deemed to 
have been exempted from November 4, 
1960, the date on which he made the 
application for exemption. If the appe- 


Ze Section 16-F “Subject to the provisions hereinafter no person shall b 
appointed as a Principal, Head Master or teacher in a recognized institutiot 
scribed qualifications or has been exempt ¢ 


unless he (a) possesses the pre 
under sub-sec. (1) of S. 16--E’’. 


of minimum qualifications |] 
other attainments.” 


Section 16-E. “(1) Qualifications for appointment as Pricipals, Head Mastel 
and teachers of different subjects at different stages of the course shall be 
as prescribed by regulations : Provided that the Board may after consid r 
ing the report of the Director exempt any person from the requireme i 
laving regard to his experience education Q : 
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lant is right in his submission tha 
although he was factually exempted by 
the order of July 23, 1963 he must by 
deemed to have been exempted with re 
trospective effect from November 4 


1960, the appellant must succeed. ] 
this contention is considered to be unt 
enable the appellant must fail. Thi 
High Court has view that the appellan 
is entitled to be treated as having be 
come duly qualified with the actual dat 
of the grant of exemption on July 23 
1963 and that he cannot be treated a 
having been granted exemption i 
retrospective effect. In this view of th 
matter the appellant’s seniority vis-a-Vi 


Respondents 5 and 6 has been comput 
ed onthe basis that the appellant va 
appointed on July 23, 1963 when he b 
came qualified for being appointed & 
the lecturer’s grade. The appellant ha: 
contended that the High Court ha 
committed an error in not accepting hi 
plea and reiterated the same submissior 
before this Court. zg 

6. The first question which mus 
be answered is as to whether the plea 
of the appellant that he must be trea ¢ 
as having been exempted from possess 
ing the qualification with retrospecti¥ 
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sct is well founded. We are of the 


inion that the District Inspector of | 


hools was right in taking the view 
it the appellant was absorbed as a 
turce with effect from the date on 
ich the appellant had actually secured 
> exemption. 
Developments in regard to the appl- 
ition exemption took the following 
urse! : 
11-1960: The appellant filed an app- 
lication for exemption be- 
fore the Board of High Sch- 
ool and Intermediate Educ- 
ation, U. P. (Board). 
The Board had informed the 
appellant that his applica- 
tion for exemption was not 
in the proper form and that 
he should submit his appli- 
cation in the proper form. 
The appellant filed the app- 
lication in the proper form. 
The Deputy Director of 
Education requested the 
appellant to obtain the min- 
imum educational qualific- 
ation (B. A. Degree in San- 
skrit) by appearing in exa- 
mination either from Vara- 
nasi Sankrit Vishwavidyal- 
aya or from Gorakhpur 
University. 

The appellant replied to 
this communication and 
stated therein that he was 


1-1962 : 


-1-1962 : 


)-4-1962 : 


2-9-1962 : 
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not in a position to pass the 
B.A. Examination in Sans- 
krit in the University men- 
tioned by the Board. 
After prolonged correspon- 
dence, the Board granted 
the exemption. 


23-7-1963 : 


7. Thus it is clear that the Board 
was not inclined to grant the exemption 
to the appellant and had insisted on the 
appellant securing the requisite qualific- 
ation by appearing in an examination, 
from an appropriate institution. The 
Board was disinclined to grant the req- 
uest till late 1962. When this is the fac- 
tual position, how can the appellant 
contend that the Board must be deemed 
to have granted the exemption from the 
date of this application i. e. November 
41960? Inthis factual backdrop it is 
futile to contend that the Board had 
granted exemption with retrospective 
effect or that the exemption must relate 
back to the date of the making of the 
application. Besides, the language of 
S. 16E of the Act does not admit of the 
construction canvassed on behalf of the 
appellant viz. that the Board can grant 
exemption with retrospective effect. It 
is in terms provided that the exemption 
may be granted by the Board only after 
connsidering the report of the Director 
having regard to the experience, educa- 
tion and other attainments of the per- 
son sought to be appointed. It would 
be reasonable to construe the section as 


|. As per facts stated on oath by Respondent No. 5 in his counter-affidavit 
f July, 1984(p. 50 of the Appeal paper- book) which have not been speci- 
cally controverted by the appellant in the Rejoinder affidavit (p: 7300F “the 


.ppeal Paper-book). 
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enabling the Board to exercise the po- 
wer to grant exemption prospectively 


after considering the report and taking 
into account the relevant circumstances 


which would by the very nature of things 
be with prospective effect and not with 
retrospective effect. To accede to the 
construction canvassed on behalf of the 
appellant would be to hold that any un- 
qualified person can be appointed even 
without the minimum qualifications sub- 
ject to post facto exemption being gran- 
ted. Till the exemption is granted the 
person is “not qualified to be appoin- 
ted In other words he would be lack- 
ing in the basic qualification for being 
appointed. This deficiency cannot be 
made good with retrospactive exemption 
unless the provision itself expressly or 
by necessary implication contemplates 
such a course ofaction. S. 16-E does 
not satisfy this test. Thus it would app- 
ear that retrospective exemption could 
not have been granted and in point of 
fact was not granted in the present case. 
Even otherwise, it is not sufficient to 
show that retrospective exemption could 
have been granted. It must also be 
Shown that retrospective exemption was 
in fact granted. In the present case the 
factual background clearly shows that 
tbe Board had not granted retrospective 
exemption In fact the Board was not 
inclined to grant the exemption at all 
and was insisting that the appellant 


Should obtain the requiste qualification. 
And the Board finally made up its mind 


to grant exemption only on July 23, 
1963. Unlesss the view is taken that 
Whenever exemption is granted it must 
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be treated as having been granted with — 
retrospective effect, if there is such 
power, the appellant cannot succeed, 
There is no warrant in law or logic for 
taking sucha view. The High Court © 
was therefore perfectly justified in repe- ~ 
lling the contention urged on behalf of — 
the appellant and in dismissing the Writ — 
Petition. 4 

8. There is also one more dimen- 
sion of the matter. Though the appe- 
llant was working as a lecturer, it was 
not under any authority of law for there © 
is no provision which empowers the 
college to allow any unqualified person 
to teach or to appoint him as such in ~ 
anticipation of his disqulification being © 
removed in future. Till the exemption © 
was granted appellant was not evena 
teacher in the eye of Jaw though he was — 
allowed to teach by the indulgence 
of the college autorities. The dis- 
qualification was removed only on 
July 23, 1963 when the Boar 
granted the exemption How could he 
have claimed seniority vis-a-vis respon- 


dents Nos. 5 and 6 who possessed the 
requiste qualifications and become regu- 


larly and lawfully appointed teachers ~ 
much prior thereto? 

9. An employee must belong to” 
the same stream before he can claim 
seniority vis-a-vis others One who 
belongs to the stream of lawfully and 
regularly appointed employees does not ~ 
have to contend with those who never ~ 
belonged to that stream, they having 
been appointed in an irregular mannet. 
Those who have been irregularly appo-" 
inted belong to a different stream, and 
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cannot claim seniority vis-a-vis those 
who have been regularly and properly 
appointed, till their appointments be- 
came reguiar or are regularized by the 
appointing authority as a_ result of 
which their stream joins the regular 
stream. At that point of confluence 
with the regular stream, from the point 
of time they join the stream by virtue 
of the regularization, they can claim 
seniority vis-a-vis those who join the 
same stream later. The late comers 
to the regular stream cannot steal a 
march over the early arrivals in the 
regular queue. On principle the appe- 
liant cannot therefore succed. What 
is more in matters of seniority the Court 
does not exercise jurisdiction akin to 
appellate jurisdiction against the deter- 
Mination by the competent authority, 
so long as the competent authority has 
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acted bona fide and acted on principles 
and fairplay. Ina matter where there 
isnofrule or regulation governing the 
situation or where there is one, but is 
not violated, the Court will not. over- 
turn the determination unless it would 
be unfair not todo so. In any view of 
the matter the appellant who did not 
even belong to the stream of regularly 
(he was allowed to teach only in an 
irregular and unauthorized manner) and 
lawfully appointed lecturers cannot 
claim seniorioty against any one already 
in the stream before he joined the 
stream himself. The view taken by the 
High Court is unexceptionable. 


10. This appeal must accordingly 
fail and be dismissed with no order as 
to costs. 


Appeal dismissed. 
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IT IS THE ESSENCE OF DEMOCRACY 
TO OBEY 
NO MASTER BUT THE LAW 
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OBSERVATION 


Direct recruitment—Age limit for candidates specified—Determination of age of 
idate—Mode—Candidate attains the specified age not on the anniversary of his 
day but on day preceding the anniversary of his birth day—Constitution of India, 


309—Rajasthan State and Subordinate Services (Direct Recruitment by Com- 
ive Examination) Rules (1962), R. 11B. 


OBSERVED BY 
A.P. Sen and 
B.C. Ray 
Hon'ble Judges, Supreme Court of India. 


IN 


Civil Appeal No. 531 of 1986 (In S.L.P. No 12608/85), decided on 28-8-1986 
een Prabhu Dayal Sesma, Appellant v. State of Rajasthan and another, Res- 
lents. 


TEXT 


Sen, J. :— The short point invol- 


| Rajasthan by a competitive examination 
n this appeal by special leave per- 


to be held in 1983. Under the direc- 


. to the determination of age ata 
cular point of time The question 
iether the appellant having his date 
irth as January 2, 1956 had attained 
age of 28 years on January 1, 1984 
was therefore disqualified from 
s considered for direct recruitment 
he Rajasthan Administrative Ser- 
under R. 11B of the Rajasthan 
e and Subordinate Service (Direct 
‘uitment by Competitive Examina- 
) Rules, 1962 (for short ‘the 
Bs ). 
2. Put very briefly, the essential 
s are these. The Rajasthan Public 
fice Commission invited applica- 
s for direct recruitment to the 
asthan Administrative Service and 
id services of the Government of 


tions issued by the Commission, the 
minimum age prescribed for candidates 
was 21 years and the maximum 28 
years. It was prescribed that the candi- 
date should have attained the age of 21 
years on January 1, 1984 and should 
not have attained the age of 28 years 
ie. on the first day of January next 
following the last date fixed for receipt 
of application. The appellant was allo- 
wed to appear in the written examina- 
tion, but by an order dated June 12, 
1984, the Assistant Secretary to the 
Commission: intimated the appellant 
that his candidature was rejected on 
the ground that he had attained the age 
of 28 years on January 1, 1984 and was 
therefore ineligible for consideration. 
Feeling aggrieved, the appellant moved 
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the High Court under Art. 226 of the 
Constitution and contended that his 
date of birth was January 2, 1956 and 


that he had not attained the age of 28 - 


years on January 1, 1984. His claim 
was contested by the respondents who 
pleaded that the appellant had attained 
the age of 28 years on January 1, 1984 
and therefore his form was properly 
rejected. During the pendency of the 
writ petition, the High Court by an 
interim order dated September 14, 1984 
directed the Commission to intesview 
the appellant if he was otherwise eligi- 
ble for being considered except on the 
ground of age. The appellant was 
accordingly interviewed but the result 
was withheld. A learned single Judge 
by his judgment and order dated Janu- 
ary 19, 1985 held that if the date of 
birth of the appellant was January 
2, 1956 he would complete the age 
of 28 years only at the end of the day 
of January 1, 1984 and therefore he 
could not be said to have attained the 
age of 28 years on that date He accor- 
dingly held that the Commission was 
not justified in rejecting the candidature 
of the appellant on the ground that he 
had attained the age of 28 years 
on January 1, 1984 and therefore was 
not eligible for consideration. 


3. On appeal, a Division Bench 


disagreed with the view expressed by the 
learned Single Judge and reversed his 


judgment on the ground that the words 
used in R. 11-B of the Rules are, ‘must 
not have attained the age of 28 years 
on the first day of January next follow- 
ing the last date fixed for receipt of 


Judg ge 
Sara Court of 


q 


application, and not that he shor 
have completed the age of 28 yez 
that day. They relied upon the undigg 
ted fact that the first day of January ne 
following the last date fixed for reg 
of application in this case was Janua 
1, 1984. Accordingly, they held 
the appellant was born on January 2,1 
56 and, as such, he had attained thea 
of 28 years as soon as the first day 
January 1984 commenced. They furth 
held that the appellant had not¢ 
attained the age of 28 years, butk 
also completed the same at 12’ O clo 
in the midnight of January 1, 19 
According to the learned Judges, 
January 2, 1984, the appellant wou 
be one day more than 28 years ane 
such, he was disqualified to appe 
at the examination under R. 11-B oft 
Rules. The conclusion of the learn 
Judges may best be stated in their 
words: 

“In calculating a person’s age 
day of his birth must be counte 
a whole day and he attains the sf 
fied age on the day preceding, 
anniversary of his birth day.” 


4. In coming to that conclu 
the learned Judges relied upon 
language of R. 11-B of the 5 
which prescribes the age limit fof 
said exmination and also referre 
S.4 of the Indian Majority Act, l 
They have relied on certain decis 
of different High Courts, particulatly 
that in G Vatsala Rani y. Selee 
Committee for Amission to Meé 
Colleges, Bangalore, AIR 1967 3 
135 and to some English decis 
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ying down the principle for determin- 
tion of age. 


5. Itis argued that the learned Judges 

ere in error in introducing the 
gal concept of the age of majority as 
id down in S. 4 of the Indian Majority 
ct, 1875 for the purpose of interpre- 
mn. 118.° it is ‘said thatthe 
urpose of R. 11B framed by the 
fovernment was to. prescribe the 
aximum and minimum age limits for 
atry into the Rajasthan Administrative 
srvice and allied services of the 
sovernment of Rajasthan. It is submit- 
dthat as commonly understood, a 
erson attains a particular age after he 
as completed a given number of years. 
is said that there is no reason why the 
ords of R. 11B must have attained 
ve age of 21 years and must'not have 
ttained the age of 28 years’s should 
ot be understood in the ordinary 
nse. At first blush, the contention 
dvanced appears to be rather attractive 
ut on deeper consideration it cannot 
revail. 


6. Learned counsel for the appe- 
ant drew our attention to the fact that 
1e Union Public Service Commission 
as been interpreting the words ‘must 
ave attained the age of 21 years and 
just not have attained the age of 26 
ears on the first day of August next 
ollowing’ in the way the appellant 
ontends for. These words are taken 
om R. 4 of the Indian Administrative 
ervice (Appointment by Competitive 
xamination) Regulations, 1955 framed 
y the Central Government in pursuance 
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of R. 7 of the Indian Administrative 
Service (Recruitment) Rules, 1954. Pres- 
umably, there would be similar provis- 


jons laying down the qualification as to 


age in other central services as well R. 4 
insofar as material reads : 


“4. Conditions of Eligibility— 
In order to be eligible to compete at the 
examination, a candidate must satisfy 
the following conditions, namely: ° 

(1) x X X 

(li) Age He must have attained 
the age of 21, and not attained the age 
of 28 on the first day of August of the 
year in which the examination is 
held : 

Provided that the upper age, limit may 
be relaxed in respect of such categor- 
ies of persons as may from time to 
time, be notified in this behalf by the 
Central Government, to the: extent and 
subject to the conditions notified in 
respect of each category.” 


7. Undoubtedly, the Union Pub- 
lic Service Commission has been inter- 
preting the provision as to attainment 
of age ina like manner. This would 
be clear from the advertisement issued 
by it on Decmber 8, 1984 which is in 
these terms : 

“Age limit: (Ka) The candidate 
should have attained the age of 21 
years on Ist August, 1985 but should 
not have attained the age of 26 years, 
that is, he should not have born be- 
fore the 2nd August, 1959 and after 
the Ist August, 1964.” 

We are afraid, the interpretation of 
R. 11B of the Rules cannot proceed 
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upon the basis adopted by the Union 
Public Service Commission. 
Rule 11B of the Rules provides : 


“11-B. Age. Nothwithstanding 
anything contained regarding age limit 
in any of the Service Rules goveining 
through the agency of the commi- 
ssion to the posts in the State Service 
and inthe Subordinate Service mentio- 
ned in Schedule I and in Schedule Il 


respectively, a candidate for direct re-. 


cruitment to the posts to be filled in 
by combined competitive examinations 
conducted by the Commission under 
these Rules must have attained the 
age of 21 years and must not have at- 
tained the age of 28 years on the first 
day of January next following the last 
date fixed for receipt of application.” 


8. It is plain upon the language 
of R. 11B that a candidate must have 
attained the age of 21 years and must 
not have attained the age of 28 years 
on the first day of January next follow- 
ing the last date fixed for receipt of 
application. Last day fixed for rece- 
ipt of application in this case, was 
January 1, 1983. First day of January 
next following that day would be 
January 1, 1984. The object and in- 
tent in making R. 11B was to prescribe 
the age limits upon which the eligibil- 


ity of a candidate for direct re- 
cruitment to the Rajasthan Ad- 
ministrative Service and other 


allied services is governed. At first 
impression, it may seem that person 
born on January 2, 1956 would attain 
28 years of age only on January 2, 1984 
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and not on January 1, 1984. But thi 
is not quite accurate. In calculating 
a person’s age, the day of his birth 
must be counted as a whole day a 4 
he attains the specified age on the day 
preceding, the anniversary of his birth 
day. Wehave to apply well accepted 
rules for computation of time. One 
such rule is that fractions ofa day 
will be omitted in computing a period 
of time in years or months in the sense 
that a fraction of a day will be treatec¢ 
asa full day. A legal day commences 
at 12 O'clock midnight and continues 
until the same hour the following 
night. ‘There is a popular misconce- 
ption that a person does attain a part 

icular age unless and until he hag” 
completed a given number of year 
In the absence of any express provi- 
sion, it is well-settled that any specifie 
age in law is to be computed as havin 
been attained on the day preceding the 
anniversary of the birth day. 


9. In Halsbury’s Laws of Englane 
3rd edn Vol. 37, para 178 at p. 100 
the law was stated thus : 


‘In computing a period of time, 4 
any rate, when counted in years ¢ 
months, no regard is generally pal 
to fractions of a day, in the sense thé 
the period is regarded as complete al 
though itis short to the extent of 
fraction of a day........ 

“Similarly, in calculating a person 
age the day of his birth counts as- 
whole day: and he attains a speeifié 
age on the day next before the anniver 
seary of his birth day.” 
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10. We have come across two Eng- 
|} decision on the point. In Rex v. 
ffin, (1930) 1 KB 741 the question 
; whether the accused had or had not 
npleted 21 years of age. S. 10 (1) 
he Criminal Justice Administration 
, 1914 provides that a person might 
sent to Borstal if it appears to the 


it that he is not more than 21 years 
ige. The accused was born on Febr- 


meer? 1909. Lord Hewart, -C. J. 
1 that the accused completed 21 
rs Of age on February 16, 1930 and 
t he was one day more than 21 years 
ige on February 17, 1930 which was 
Commission day of Manchester 
1Zes. 


1. In Re, shurey v. Shurey (1918) 1 Ch 


the question that arose for decision 
this : Does a person attain a specifi- 
age in law on the anniversary of his 
ier birthday, or on the day preceding 
t anniversary? After reviewing the 
lier decisions, Sargant, J said that 
does not take cognizance of part of 
-and the consequence is that person 
ins the age of twety-one years or of 
nty-five years, or any specified age, 
the day preceding the anniversary of 
twenty-first or twenty-fifth birthday 
yther birthday, as the case may be. 

12. From  Halsbury’s Laws of 
gland, 4th edn, Vol. 45 para 1143 


>. 550 it appears that S. 9 of the 
nily Law Reforms Act. 1969 has 


ogated the old common law rule stat- 


in re. Shurey, Savory v. Shurey (supra). 


13. It is in recogition of the differ- 
e between how a person’s age is 
ally construed and how it is underst- 
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ood in common parlance. The Legisl- 
ature has expressly provided in S. 4 of 
the Indian Majority Act, 1875 that how 
the age of majority is to be computed. 

It reads : 
“4. Age of majority how computed — 
In computing the age of any pers- 


on, the day on which he was _ born is to 
be included as a whole day, and he 


shall be deemed to have attained major- 
ity, it he falls within the first paragraph 
of S. 3, at the beginning of the twenty- 


first anniversary of that day, and if he 
falls within the second paragraph of S. 


3, at the beginning of the 18th anniver- 
sary of that day.” 

The Section embodies that in com- 
puting the age of any person, the day 
on which he was born is to be included 
as a whole day and he must be deemed 
to have attained majority at the beginn- 
ing of the eighteenth anniversary of 
that day. As already stated, a legal day 
commences at 12 O’ clock midnight and 
continues until the same hour the follo- 
wing night. It would therefore appear 
that the appellant having been born on 
January 2, 1956, he had not only attain- 
ed the age of 28 years but, also compl- 
eted the same at 12 O’ clock on the mid- 
night of January !, 1984. On _ the 
next dayi. e. on January 2, 1984, the 
appzilant would be one day more than 
28 years. The learned Judges were 
therefore right in holding that the 
appellant was disqualified for direct 
recruitment to the Rajasthan Admini- 


strative Service and as such was not 
entitled to appear at the examination 


held by the Rajasthan Public Service 
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Commission in 1983. We affirm the 
view taken by the learned Judges as 
also the decision in G. Vatsala Rani’s 
case, (AIR 1967 Mys 135), (supra). 


14. Before parting with the case 
we shall be failing in our duty if 


we do not advert to the undue hard- 
ship caused to the appellant. The 


appeallant had not only qualified at 
the written examination held by the 
Rajasthan Public Service Commission 
but was also called for an interview 
under the directions of the High Court. 
In case he cleared the interview, it 
would imply that the appellant would 
fail to secure entry into the Rajasthan 
Administrative Service just by one 
day because of the interpretation placed 
on R. 11B of the Rajasthan State 
and Subordinate Services (Direct Recruit- 
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ment by Competitive Examination 
Rules, 1962. We wish the Governmen 
would consider the question of relaxir 
the upper age limit in the case of appele 
lant in order to mitigate the hardship 
if otherwise permissible. There is nee 
for a provision like the proviso toR 
4 of the Indian Administrative Servie 
(Appointment by Competitive Exami 
ation) Regulations, 1955, conferrin 
the power of relaxation on the Sta 
Government under certain conditios 
without which a candidate though dese 
rved would be ineligible for appoin 
ment 3 

15. The result is that the appe 
must fail and is accordingly dismisse 
There shail be no order as to costs. — 


Appeal dismissed 
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OBSERVATION 


Termination—Employee deputed to other dapartment by Gov. 


Employee con- 


ing thereia even after period of deputation—Termination of his lien—When perm- 


le. (Constitution of India, Art. 


309). 


Kerala Service Kules, Rr. 19 (a), 24. 


OBSERVED BY 


V. Khalid andG. L. Oza, 
Hon’ble Judges, Supreme Court of India. 


IN 


Writ Petn. No. 


3821 of 1978, decided on 19-9-1986 between V. Sridharan 


r, Petitioner v. State of Kerala and others, Respondents. 


TEXT 


Khaild, J,:—The petitioner was 
aboratory Attendant in the Univers- 
ntermediate College (now called Arts 
ege), Trivandrum inthe Collegiate 
cation Department 
1e City Improvement Trust as per 
ernment Order dated 24-10-61. The 
od of deputation was two years 
1 the date of the Order or from the 
of his relief from the College. He 
relieved of his duties w th effect 
1 30-10-61, by the Department of 
egiate Education His deputation 
od was extended for a further per- 
of one year from 1-11-63 and for 
‘ther period of two years with eff- 
rom 1-11-64. The extended period 
red on 31-10-66. Inthe last order 
nding the period of deputation, it 
made clear that no further exten- 
would be allowed. 

2. During the deputation period 
was promoted as Upper Division 
kin the City Improvement Trust. 


He was deputed 


The petitioner made a representation 
on 3-9-66, requesting the State Govern- 
ment to allow bim tocontinue in the 


City Improvement Trust, terminating 


his lien in the Collegiate Education 
Department. No orders were passed 
by the Directorate of Collegiate Educa- 
ion or the Government on this repres- 
entation. 

3. The petitioner continued in the 
City Improvement Trust, on deputat- 
ion. Meanwhile the City Improvement 
Trust was merged with the Kerala 
State Housing Board, respondent No. 
3 herein. While so, on 29-9-72, orders 
were passed terminating the lien of the 
petitioner inthe Department of Colle- 
giate Education in purported exercise 
of the powers contained in Rule 24 of 


the Kerala Service Rules. A show 
cause notice was issued by the Direc- 


tor of Collegiate Education on 21-3-1973 
asking the petitioner to submit his ex- 
planation against the proposed remo- 


~~ 
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val of his lien in that department. The 
petitioner submitted a representation 
dated 26-3-1973, stating that he was 
not at fault in not joining duty in the 
parent department and that he was re- 
tained in foreign service anticipating 
Government’s orders. In view of the 


merger of the City Improvement Trust 
with the Kerala Housing Board, he was 


not interested in continuing on deputa- 
tion He further requested that the 
period after 1-11-1966, may be treated 
as an extensicn of the deputation per- 
iod. The explanation was not accepted 
and orders were finally passed termina- 
ting the lien of the petitioner. Hence 
this writ petition. 

4. Itis necessary to state a few 
facts to understand what happened 
after the petitioner’s deputation. The 
petitioner thought that he was secure 
in the deputed service and that he 
would stand to gain therein if he conti- 
nued there when compared to his parent 
department. He had challenged the 
order passed by the Director of collegi- 
ate Education terminating his lien by 


filing Original Petition No. 3779 of 
1973 in the Kerala High Court. Earlier 


he had filed an Original Petition No 31 
of 1973 in the same High Court against 
the State of Kerala and the Kerala State 
Housing Board when he was reverted 
from the post of Upper Division Clerk 
to that of Lower Divison Clerk in the 


Housing Board, for not passing the Acc- 
ounts Test. He succeeded. in this writ 


petition. He appears to have been und- 
uly elated over this success and allowed 
the original petition No. 3779 of 1973 
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to be dismissed as not pressed. The m 
ground why he did not press the orig 
nal petition No. 3779 of 1973 was 4h 
he had obtained a favourable order 
the other original petition. As ill-4y 
would have it, the matter was takey 
appeal by the State Housing Board ay 
the Division Bench of the. Kerala F 
Court reversed that Judgment Thus, 
petitioner was victim of unfavoural 
circumstances and fluctuations in for 
nes. 


5. Normally we would haved 
missed this writ petition on the sho 
ground that the petitioner had invo 
the jurisdiction of the High Court und 
Article 226 of the Constitution to 
the order under challenge in this wri 
petition, to be quashed, and after inva 
king this jurisdiction had allowed th 
original petition, wherein the said ¢ 
llenge was made, to be dismissed as 
pressed. But, as indicated above, 
petitioner at that time did not anticg 
what was in store for him in future. 


6. It was as per a Governm 
order that he was deputed on fort 
service. It is true that when the dep 
tion was extended, it was made c 
that the deputation would expire on 3 
10-1966, finally The petitioner was 
On notice that there would not beé 
further extension There was some g1 
ter indifference on his part. But, th 
was inaction on the part of the respod 
also. The petitioner had made a repr 
ntation on 1-9 1966 to to the respond 
on which no orders were passed till: 
3-1972. When the petitioner reall 
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it his prospects were not bright in the 
rala State Housing Board as he anti- 


ated earlier, he was left with no option 
; to press his case that the order ter- 


nating his lien was bad in law. We do 
, think that the petitioner should be 
lted for this inaction when we find 
t this respondents also contributed in 
irge measure to the unhappy state of 
irs. 

7. Rule 19 (a) in Part I Chapter 
of the Kerala Service Rules reads as 
OWS : 

“An officer’s lien on a post may in 
circumstances be terminated even 
1 his consent, if the result will be to 
e him without a lien or a suspended 

upon a permanent post’’. 


This rule mandates that an officer’s 


on a post shall not be terminated ~ 


1 with his consent if the consequence 
) leave him without a lien or a sus- 
ded Jien upon a permanent post. The 
e of Kerala. The Director of Colle- 
e Education and the Kerala State 
ising Board are parties to this writ 
tion. None of these parties have filed 
iter-affidavits. We do not know the 
ice conditions of the petitioner in 
Housing Board Wedo not know 
ther he occupies a permanent post 
e or not. Nor do we know whether 
as a lien or a suspended lien in the 
sing Board. Without being apprised 
ese details, the order of termination 
en cannot be allowed to stand as it 
id work great injustice against the 
ioner, Rule 24 of the Kerala Service 
S is the next rule which is attracted 
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in this case, which reads as follows : 

“Unless the Government, in view 
of the specia] circumstances of the case, 
Otherwise determine, after five years’ 
continuous absence from duty, an officer 
shall be removed from service after foll- 
Owing the procedure laid down in the 
Kerala Civil Services (Classification, 
Control and Appeal) Rules, 1960.” 

This rule speaks of removal from 
service when an officer has been conti- 
nuosly absent from duty for five years. 
This rule speaks otf the existence of spe- 
cial circumstances which will enable the 
department concerned to save an officer 
from its vice. This rule also speaks of 
the necessity to follow the procedure 
laid down in the Kerala Civil Services 
(Classification, Control and Appeal) 
Rules, 1960, for removal of an officer 
from service. The assumption on the 
part of the department in this case is 
that the petitioner’s continuance in the 
service of the Housing Board constitued 
absence from duty We cannot subscribe 
to this view in the absence of compelling 
materials. It was not a case of his absen- 
ting from duty after he was asked by 
the parent department to join it. At no 
time was he asked to join duty in the 
parent department. Without specific 
orders, the petitioner could not abandon 
the deputed foreign service and join the 
parent department. There should be a 
clear finding of continuous absence from 
duty by the department to attract Rule 
24. The department also has to satisfy 
the Court whether the special circums- 
tances of this case would not rescue the 
petitioner from the rigour of Rule 24. It 
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is also necessary for this Court to be 
satisfied that the procedure laid down in 
the Kerala Civil Service (Classification, 
Control and Appeal) Rules, 1960, is 
complied with. The order terminating 
his lien is passed on the specious plea 
that his explanation is not satisfactory. 
The order should have been more arti- 
culate in its content. To sustain the 
order would virtually mean to deny the 
petitioner his service in the parent de- 
partment and throwing him to the mer- 
cies of the Housing Board. 


8. Inthis case, we are concerned 
more with consideration of’justice than 
with mere technicalities of law. The pet- 
itioner has filed this writ petition as 
early as in 1978. It would be unfair and 
unjust to treat the period after 31-10- 
1966, to be one of continuous absence 
from duty. For an effective adjudication 
of the claim of the petitioner, his 
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postition in the deputed fore 
service, the service conditions there, h 
position there, etc , will have to be ¢ 
sidered in detail. That has not b 
done. Under these circumstances, 
hold that the petitioner is entiled 
succeed. Accordingly, we quash the 
der No, B. 5-38127/66 dated 29th M 
1973, issued by the Director of Col} 
ate Education, Trivandrum, termina 
the lien of the petitioner herein and 
tect the second respondent to issu 
fresh show cause notice, give 
petitioner an opportunity to make h 
explanation and also an opportunity 
being heard and pass orders strictl 
compliance with Rule 19 (a) and | 
24 of the Kerala Service Rules an 
accordance with law, it the second 
pondent still feels that his lien sh 
be terminated. 3 
Order accordin 
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OBSERVATION 


Contempt of Courts—Mere supression of a view or suggestion in noting files does 
ome within the view of contempt of court. Expression of a view is only a part of 
hinking process preceding governmental action. 


OBSERVED BY 


V. Khalid and 
G.L. Oza, 
Hon’ble Judges, Supreme Court of India 


Civil Appeal No. 871 of 1986 etc. decided on 28th April, 1987 between State of 
r and others, Appellants v. Kirpalu Shankar and others, Respondents. 


TEXT 


VY. Khalid, J. —These appeals are 
‘ted against the Judgment of a 
sion Bench of Patna High Court 
fisc, case No. 356 of 1985. Appeal 
871 of 1986 is by the State of 
r, Appeal No 916 jointly by 
>9 Mishra, Judicial Commissioner, 
chi (at the relevant time, Secretary- 
Lega] Rememberancer, Department 
taw, Government of Bihar, Patna) 
Mrs. Radha Singh, Commissioner, 
chi Division, Rarchi (at the relevant 
Additional Irrigation Commissio- 
Patna), Appeal No. 933 by Subh 
adra Jha, Public Relation Officer, 
ation Department’ Government of 
ir, Patna and Appeal No. 1178 by 
eshwar Prasad Singh, now Professor 
Head of Department Political 
nce, Magadh University (Member, 
ir Public Service Commission, Patna 
the relevant time). The appella- 
have been convicted by the High 


Court for contempt of its order and 
have been sentenced to a fine of Rs. 50/- 
in default to suffer simple imprisonment 
for two weeks The High Court had 
issued contempt notice against some 
others also. Those notices were dischar- 
ged against them. 


2 The background facts necessary 
can be now stated in brief as follows: — 


In the Irrigation Department of the 
State of Bihar, there existed a post of 
Public Officer. This post became 
vacant some timein 1979. One Arun 
Kumar Verma was appointed to that 
post for six months. At that time one 
Kripalu Shanker was discharging the 
functions of Public Relation Oificer. 
He laid claim to that post. He did not 
succeed. The Secretary to the Depart- 
ment did not accede to his request. 
Therefore, he filed C.W.J.C. No. 3632 
of 1979. When the case came up for 
hearing, it was represented on behalf 
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of the State that Shri Verma was appo- 
inted only on ad hoc basis for a period 
of six months and that after the expiry 
of six months, the matter would be refe- 
rred to the Public Service Commission 
for consideration and at that stage the 
case of Kripalu Shankar also will be 
considered. It is submitted that on this 
assurance by the State, the petition was 
allowed to be withdrawn as per order 
dated 19-12-1979. It appears that this 
assurance was not respected, no refere- 
nce was made to the Public Service 
Commission for regular appointment 
and the matter was kept in abeyance 
for along time. It is stated that in 
April, 1983, by which time Dr. Jagann- 
ath Mishra had become Chief Minister 
the State Government appointed Subh 
Chandra Jha as P.R O. again on ad hoc 
basis. This gave rise to the filing of 
petition no. 1534 of 1983 which was 
disposed of on 4-5-83. It was conten- 
ded that this appointment was made 
without any advertisement and without 
consultation with the Public Service 
Commission. The learned Advocate 
General infored the Court when the 
matter came up for hearing that the 
appointment of Jba was only ad hoc 
giving an impression that regular appo- 
intment would be made after the ex- 
piry of six months. On this representa- 
tion the following order was passed 
by the Court : 


“In the circumstances we dir- 
ect that the post of Public 
Relations Officer in the Irriga- 
tion Department on which res- 


' finally advertised the post on 12-5 
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pondent 3 has been appoip 
on ad hoc basis should be 
led up in. a regular way, 
case the appointment is 
made within the period of 
months, the ad hoc appe 
ment shall stand  terming 
We further direct that the f 
that the respondent No 3 
worked on the post 
ad hoc basis will not 
taken to be a _ qualificat 
for the purpose of any a 
intment through regular me 
od on the post of se t 


tions Officer.”’ 


3. The six months’ period, a 
ding to the above order, was to e 
on 17-10-1983. The case of the State 
that the Irrigation Department he 
early as 4-4-1983 written to the I 
Service Commission to give concu : 
to the appointment of Shri Jha, 
his post was an ex-cadre post 
since he was selected by a Selee 
Committee. Concurrence was {| 
on 2-4-85. The Government there 
examined the matter in consult 
with the Personnel (Administrati 
Reforms Department, with refe 
to the provisions of the Rules go 
ing reservations. The Government 
a decision to senda requisition | 
Bihar Public Service Commissiom ! 
advertising the post. The Comm 


setting out the eligibility and-crif 
for selection. 
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4. Another Writ Petition was filed 
nthe High Court as C.W.J C 2354/85 
vith the allegations that the advertise- 
1ent was specially drafted to suit only 
ubh Chandra Jha. The matter was 
sted or admission on 13-6-1985. Dur- 
ig the hearing of this petition the High 
Yourt felt on going through the records 
ncluding the notes file summoned for 
roduction by the Court that its direc- 
ion in C.W.J.C. No. 1534/83 was dis- 
egarded and, therefore, rule was issued 
ipon the respondents to show cause 
ywhthey should not be punished for 
ontempt of the Court for ignoring ‘its 
rder dated 4-5-1983, in the above men- 
ioned writ petition. 

5. The State of Bihar and the 
Yommissioner-cum Secretary, Irrigation 
Department who were respondent nos. 
| & 2 before the High Court expressed 
egret but at the same time contended 
hat no contempt had been committed 
yy them for the reason that expression 
of views the noting made on the files 
whether they were right or wrong did 
iot amount to contempt of court and 
hat no order was passed appointing 
Subh Chandra Jha after 17-10-1983 to 
nvite any contempt action. The third 
espondent also pleaded similarly and 
xpressed regret for any omission on 
1is part The Bihar Service Commis- 
sion and its Executive Officer stated 
that they has not committed any con- 
fempt, that Subh Chandra Jha’s appoi- 
atment, from 18-10-1983 should be 
treated as a fresh appointment, that they 
did not know about the order passed 
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in petition no. 1534 of 1983, that 
though concurrence was given, it was 


withdrawn when the correct facts were 
made know to them and that the with- 
drawal of the concurrence was duly 
communicated. The other respondents 
also adopted similar stand in the re- 
turns filed by the end. 


6.. Arguments in the contempt 


’ Matter were heard for some time, and 


they were concluded on 12-8-1985 and 
the case was posted for Judgment. The 
Court went through the Government 
files and the files of the Bihar Public 
Service Commission. From the noting 


in the file, the High Court dis- 
covered that Mrs. Radha _ Singh, 
the then Additional Irrigation Commiss- 
ioner and Birkeshwas Prasad Singh, 
Member, Bihar Public Service Commi- 
ssion and Sanjeevan Sharma, Section 
Officer, Bihar Public Service Commiss- 
ion, had also a part in the matter. 
Notices were, therefore, directed io be 
issued to them as well. They appeared 
and were heard on 25-9-1985. 


7. The High Court considered the 
question of contempt on the following 
facts, which according to it were undi- 
sputed; 


(i) The adhoc appointment 
Gite: OC. Sha: Jmust «be 
terminated on 17-10-1983 as 
per its order 


(ii) He was still working as P, R. 
O. whith the acquiescence of the 
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concerned officers. 


(iii) Concurrence of the Public- 
Service Commission was sought 
for bis fresh ad hoc appoint- 
ment. 

(iv) The Public Service Comm- 
ission gave concurrence to 
the ad hoc appointment from 
October, 1983, by its order in 
May, 1985. 


8. The High Court expressed itself, 


of what it felt about the disobedience 
of its order in para 4 of the Judgment 
as follows : 


“The State Government has 
ignored the order of the High 
Court. It had, therefore, to 
be made party. The Irrigation 
Commissioner-cum-Secretary is 
responsible for every act of his 
Department. It was, therefore, 
but natural that the proceeeding 
should be drawn up against 
him also. Shrideo Mishra, 
Legal Remembrancer was pro- 
ceeded against, as he advised 
the State Government on 10- 
10-:983 to seek concurrence 

. from the Commission in the 
fresh ad hoc appointment of 
Subh Chandra Jha knowing 
full well the dictate of this 
Court that services of Subh 
Chandra Jha must be terminat- 
ed after the expiry of six 
months. Incidentally, it may 
be stated once again that the 
six months period had expired 
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on 17-10-1983. The Publi 
Service Commission and the 
Special Executive Officer the. 
reof have been proceeded aga 
inst for granting concurrence 
to the Ad hoc appointment o 
Subh Chandra Jha. Sub 
Chandra Jha himself has bee; 


proceeded against for maste 
minding the whole affair. Pro. 


ceeding is against him too on 
that score The  proceedin 
was initiated against A 
Sharma on footing that he wa 


the Irrigation Commissioner in 
October, 1¥83 when the servic 


on Subh Chandra Jha to b 
terminated. That is how tt 
contemners have been proceg 

ded against.” .. 

9. The High Court found the off 

cers guilty for the reasons given belo 
in Paragraph 22 of the Judgment. which 
we read so that the approach of th 
High Court could be properly apprect 
ated. . 
“It is necessary to consider tht 
submission urged by learne 
Advocate General on behalf ¢ 

the officers of the State and tl 

public service commissiol 

The General submission wa 

that notings did not represe: 


the concluded decision of tl 
Government, and therefore, 


officers were not liable for co 
tempt of court. The proposil 
ion advanced by _ least 

Advocate-General is rath 
too wide. A Gover 
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ment file is not an individuals 
private property. It is public 
property. The opinions 
expressed therein are liable to 
reduce the credibility and the 
binding nature of the orders 
passed by the High Court, and 
that would amount to denigrat- 
ion of the State Judiciary. No. 
officer has the right to abuse 
the High Court or to ignore 
the orders passed by the High 
Court. 1 do not for a moment 
contend that for every noting 
in the file contrary to the view 
taken by the High Court 
will amount to contempt of 
court. it will depend upon the 
nature of the view noted in the 
file and whether the notings 
are intended to set the High 
Court’s Order at naught mali- 
ciously. In the present case, 
the Order of the High Court 
was explicit. The Advocate 
General had advised exploitly 


that taking any steps to appoint 


Subh Chandra Jha ad hoc 
would amount to contempt of 
court and yet the officers were 
busy trying to find out how to 
ignore the High Court order. 
When the High Court’s direc- 
tion was to make the regular 
appointment through the B.P. 
S.C. where was the occasion 
for seeking concurrence of ad 
hoc appointment of Subh 
Chandra Jha. The whole file 
gives the impression that the 
officers in the state were not 
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reconciled to the orders passed 
by the High Court. I am, there- 
fore, unable to hold that some 
of the officers were not liable 
for contempt of court.” 

10. After considering the factual 
matrix before the Court, the Court held 
that there was no disobedience of its 
order by the Government and that 
the Government had taken a 
decision not to continue the ad hoc 
appointment but observed as follows : 

“The State of Bihar as a juristic 
person has certainly not commi- 
tted contempt Because their 
Chief Minister Shri Chandrese- 
khar Singh wrote on 8-1-1984 
that the High Court order must 
be obeyed. On 10-3-1984, the 
Chief Secretary noted that Shri 
Jha should not be granted ad 
hoc -appointinent.4; .2.+-. tne 
State of Bihar therefore can- 
not be held to be guilty of can- 
tempt of this Hon’ble Coutt........” 


11. After this finding, the High 
Court held some of the officers of the 
Government guilty solely on the basis 
of the views expressed by them in the 
files, which were not, in fact, accepted 
by the Government and which were only 
at the stage of suggestions and views. 
Shri K K. Venugopal, the learned coun- 
sel for the State contended that it would 
be unsafe to initiate actionin contempt 
merely on the strength of notings by 
officials on the files, expressing their 
views and to do so would imperil the 
working of various pepartments in a 
Government in a democracy and would 
have far reaching consequences. Some 
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times a view expressed by an officer 
may be incorrect. The view so express- 


ed passes through various hands and 
gets translated into action only at the 
ultimate stage. The views so expressed 
are only for internal use. Such views 
may indicate the line of thinking of a 
particular officer. Until the views so 
expressed culminate into an executable 
order, the question of disobedience of 
Court’s order does not arise. Though 
the State Government have been found 
not guilty, the State has filed the appeal 
to protect its officers from independent 
and fearless expression of opinion and 
to see that the order under appeal does 
not affect the proper functioning of the 
Government. 

12. It can not be disputed that the 
appeal raises an important question of 
law bearing upon the proper function- 
ing of a democratic Government. A 
Government functions by taking decisi- 
Ons On the strength of views and sugges- 
tion expressed by the various officers 
at different levels, ultimately getting 
finality at the hands of the Minister 
concerned. Till then, conflicting opini- 
ons, views and suggestion would have 
emanated from various officers at the 
lower level. There should not be any 
fetter on the fearless and independent 
expression of opinions by officers on 
matters coming before them through 
the files. This is so even when they 
consider orders of courts. Officers of 
the Governmeut are often times con- 
fronted with orders of courts, impo- 
ssible of immediate compliance for 
various reasons. They may find it 
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difficut to weekly submit to 5 
orders. On such occasions they wj 
necessatily have to note in the files, $f 
reasons why the orders cannot } 
coplied with and also indicate thatf 
courts would have not 1: assed thy 
orders if full facts were placed befo; 
them The expression of opinion by 
officers in the internal files are for 
use of the department and not for g 
side exposure or for publicity. Tof 
the officers guilty for expressing thei 
dependent opinon, even against orde 
of courts in deserving cases, would ca 
impediments in the smooth worki 
and functioning of the Governmen 
These internal notings, in facts, 
privileged documents. Notings m 
by the officers in the files cannot, in ol 
view, be made the basis of contem| 
action against each such officer wh 
makes the notings If the ultimate acti 
does not constitute contempt, 
intermediary suggestion and vi 
expressed in the notings, which - 
sometimes even amount ex-f 
disobedience of the courts orders, 7 
not amount to contempt of cf 
These notings are not meant for f 
lication. 


13. In our considered view 
internal notes file of the Governt 
maintained according to the tul 
business, is a privilege documel 
the Government claims privileg 
quasi-privilege regarding the | 
file we will not be justified in rejé 
the claims outright. In the case," 
notes file was brought to the Co : 
voluntarily by the Government. Il 
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mmoned for by the Court. The 


yurt can always look into it. 
ie right of the Court to look into any 


es, can never be denied. The contents 


‘the notes file brought to Court get 
mmunicated to the Court because the 


ourt looks into it. It would be 
ingerous to found an action for 


ntempt for the views expressed in 
e notes file, on the discovery ol 


apleasant or unsavoury notes, on a 
srusal of the notes file by the Court 
ter geiting them summoned. This 
ould impair the independent fnuctio- 
ing of the civil service essential to 
smocracy. This would cause impedi- 
ents in the fearless expression of 
pinion by the officers of the 
‘overnmeut. The notings on files 
‘ffer from officer to officer. If may 
ell be that the notes made by a 
articular officer, in same Cases, 
chnically speaking is in disobedience 
fin order of the Court or may be in 
‘olation of such order but a more 
xperienced officer sitting above him 
an always correct him. To rely upon 


ie notings in a file for the purpose of 
\itiating contempt, in our view,. there- 


sre, would be to put the functioning 
f the Government out of gear. We 
ust guard against being over 


snsitive, when we come across objectio- 
able notings made by officers somet- 


nes out of inexperience, sometimes out 
f over zealousness and sometimes out 
f ignorance of the nuances of the 
uestion of law involved. 

14. Now, the 
yovernment ina State is governed by 
‘rticle 166 of the Constitution, which 


functioning of 
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lays down that there shall be a council 
of ministers with Chief Minister at 
the head, to aid and advise the Gover- 


nor in the exercise of his 


functions 


under the Constitution, in his discretion. 
Article 166 provides for the conduct of 


Government business. 


It is useful to 


quote this Article: 


“166 (1) All executive action of 


(2) 


(5) 


15. 


the Government of a State 
shall be expressed to be taken 
in the name of the Governor. 


Orders and other instruments 
made and executed in the name 
of the Governor shall be authe- 
nticated in such manner as 
may be specified in rules to be 
made by the Governor, and 
the validity of an order or 
instrument which is so authen- 
ticated shall not be called in 
question on the ground that 
it is not an order or instrument 


made or executed by _ the 
Governor. | 
The Governor shall make 


rules for the more convenient 
transaction of the business 
of the Government to the 
State and for the allocation 
among Ministers of the said 
business with respect to which 
the Governor is by under. this 
Constitution required to act in 
his discretion.” 


Article 166 (1) requires that 


all executive action of the State Govern- 
ment shall be taken in the name of the 


Governor. 


This clause relates to cases 
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the executive action has to be expressed 
in the shape of a formal order or noti- 
fication. It prescribes the mode in 


which an executive action has to be 
expressed. Noting by an official in the 


departmental file will not, theretore 


come within this Article nor even noting 
by a Minister. Every executive decison 


need not be as laid down under Article 
166 (1) but when it takes the form of an 
order it has to comply with Article 166 
(1). Article 166(2) states that orders and 
other instruments made and executed 
under Article 166 (1), shall be authenti- 
cated in the manner prescribed. While 
clause(1) relates to the mode of express- 
ion, clause (2) lays dows the maaner in 
which the order is to be authenticated 
and clause (3) relates to the making of 
the rules by the Governor for the more 
convenient transaction of the business 
of the Government. A study of this 
Article, therefore, makes it clear that 
the notings in a file get culminated into 
an order affecting right of parties only 
when it reaches the head of the depart- 
ment and is expressed in the name of 
the Governor, authenticated in the man- 
ner provided in Article 166 (2). 

16. Viewed in this light, can it be 
said that what is contained ina nctes 
file can ever be made the basis of an 
action either in contempt or in defama- 
tion, the notings ina notes file do not 
have behind them the sanction of law 
as an effective order. It is only on expre- 
ssion of a feeling by the concerned offi- 
cer on the subject under review. To 
examine whether contempt is committed 
or not, what has to be looked into is 
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the ultimate order. A mere expression 
of a view in notes file cannot be the sole 
basis for action in contempt. Busine; 
of a State is not done bya single off 
cer. It involves complicated process 
In a democratic set up it is conducte 
through the agency ofa large numb 
of officers. That being so, the notii 
by one officer, will not afford a val 
ground to initiate action in contemp 
We have thus no hesitation to hold th 
the expression of opinion in notes f 
at different level by concerned officers 


will not constitute criminal contem 
It would not, in our view, constit 


civil contempt either for the same n 
son as above since more expression 
a view or suggestion will not bring 1 
within the vice of sub-section (c) 
Section 2 of the Contempt of Cou 
Act, 1971, which defines civil contemp 
Expression for a view is only a_ part 
the thinking process preceding Gove 
ment action. 

17. In the case of Bachhittar Sin 
v. The State of Punjab,-1962 (sup 
(3) SCR 713, a Constitution Bench ¢ 
this Court had to consider the effect’ 
an order passed by a Minister ona 
which order was not communicat 
This Court, relying upon Article 166 
of the Constitution, held that the ort 
of the Revenue Minister, PEPSU cou 
not amount to an order by the 
Government unless it was expressed 
the name of Rajpramukh as requil 
by the said Article and was then ec 
municated to the party concerned. I 
is how this Court dealt with the ¢ 
of the noting by a Minister on the # 
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“The question, therefore, is whe- 
ther he did in fact make such 
an order. Merely writing some- 
thing on the file does not 
amount to an order. Before. 
something amounts to an order 
of the State Government two 
things are necessary The order 
has to be expressed in the 
name of the Governor as requi- 
red by clause (1) of Arti 
cle 166 and then it has to 
be communicated. As alrea- 
dy indicate, no formal order 
modifying the decision of the 
Revenue Secretary was ever 
made. Until such an order is 
drawn up the State Govern- 
ment cannot, in our opinion, 
be regarded as bound by what 
was stated in the file. As long 
as the matter rested with him 
the Revenue Minister could 


well score out his remarks or 
minutes on the file and write 


fresh ones ”’ 


The Court observed in this Judg- 
t that business of State is compli- 
d one and has necessarily to be con- 
ed through the agency ofa large 
ber of official and authorities. 
yre action is taken by the authority 
serned in the name of the Rajpram- 
which formality is a Constitutional 
sssity, nothing done would amount 
n order creating rights or casting 
ilities on third parties. It is pos- 
>, observed this Court, that after 
‘essing one opinion about a particu- 
matter at a particular stage a Mini- 
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ster or Council of Ministers may ex- 
press quite a different opinion which 
may be opposed to the earlier opinion. 
In such cases, which of the two opin- 
ions can be regarded as the order of 
the State Government It was held that 
an opinion becomes a decision of the 
Government only when it must. be 
communicated to the person concerned 
and that this in the essence of the mat- 
ter. We seek support from these obser- 
vations for our purpose that notings 
ina notes file, not only of officers but 
even that of a Minister will not con- 
stitute an order to affect others unless 
it is done in accordance with Article 
166 (1) and (2) and communicated to 
the person concerned. 


18. In England, absolute privilege 
is given to statements made by one 
officer of a State to another and such 
statements are protected in the con- 
text of law of defamation. Section 
123 of the Evidence Act deals with pri- 
vilege. We have already stated that 
State communications or acts of State 
in public interest, enjoy privilege and 
if that be so, disclosure in such com- 
munications made to the court will not 
constitute either contempt or defama- 
tion In any case such internal com- 
munications enjoy quasi-privilege and a 
disclosure in such communications can- 
not be made the basis of an action in 
contempt. 

19. We have seen how the High 
Court approached the whole question 
from paragraph 22 extracted early in 
the Judgment. 

20. It is clear that the High Court 
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based its conclusions purely on the 

notings in the file The High Court 

felt that the offices of the Government 

did not like the orders passed by it and 

this, according to the High Court, was 

evident from the files before it. The 

High Court summed up its conclusion 

as follows in paragraph 24 of the Judg- 
ment. 

“To sum up, contempt of this 

Court has been committed by 

Shri Deo Mishra, Legal Reme- 

mbrancer, Mrs. Radha Sinha, 

I.A.S. then working as Additi- 

onal Commissioner” Irrigation 

Department and now working 

as Additional Finance Commi- 

ssioner, Dr. Birkeshwar Prasad 

Singh, Sanjeewa Sharma and 

Subh Chandra Jha and [| con- 

vict them accordingly. In re- 

gard to sentence, Lam clearly 

of the view that there was 

motivation for it. The hand 

of the moving spirit has, how- 

ever, remained concealed. It 

appears that the feeling amon- 

gst high officers of this state 

is that the High Court will not 

punish them for contempt of 

the High Court, as they are 

high officers and that all that 

the High Court will do in case 

of contempt of court is to give 

lectures and at times rant at 

them. To remove this miscon- 

ception it is essential to impose 

upon them a fine of Rs. 50 

(Rupees fifty) (each on all the 

five persons mentioned above, 
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in default to suffer simple in 
risonment for two weeks. 7 
rules issued against J.C. Ky 
dra, A. K. M. Nassan, A, 
Sharma and Arjun Prasad 
discharged ” 

21. We see that the High Co 
felt that there was an attempt on 1 
part of the officers to disobey its: 
ders The officers had tendered ap 
ogy. This was not accepted. We ; 
concerned more than anyone in } 
holding the dignity and prestige of | 
High Court, but we have a duty 
the same time to lay down the |] 
correctly. We feel that the convicti 
entered by the High Court purely 
the basis of the notes file cannot 
justified. 

22. The High Court was unt 
the impression that all the officers act 
in unions to help the 5th responder 
We now deal with his case separate 
He is described by the High Court 
the Kingpin of the whole drama a 
according to the High Court everybo 
concerned acted for his benefit. The 
is a veiled suggestion that he wouldn 
have achieved what he wanted exce 
with the help of political forces a1 
that there is an unseen hand beh 
what he achieved. He was found guil 
of abetting the contempt. 

_ 23. According to him he has be 
made a scape-goat, that his is an unfc 
tunate case of a journalist, appoint 
as Public Relation Officer on ad h 
basis for six months as recommend 
by a selection committee at an int 
view held along with seven other ¢a 
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. He joined service after such 
Bection on 18-4-1983. As per the 
der of the High Court, the period of 
x months for making the regular-ap- 
jintment to his post was to expire on 
-10-1983. Long before this date, the 
vation Department had written to 
Public Service Commission stating 
} the post held by the appellant was 
ex-cadre post and that concurrence 
y be accorded for his appointement. 
s was an internal letter. The Gover- 
ent sent 2 reguisition to the Public 
vi -e Commission for advertising the 
t on 10-8-1984. The Commission 
limately made the publication on 
5-1985 stating the eligibility and cri- 
a for selection. It was this public- 
that promoted the filing of the 
: 4 tition in question in which the 
der that gave rise to the contempt 
0 ceK eeding was passed. Regular appo- 
ment pursuant to the advertisement 
5 stayed. The appellant thus contin- 
[at the post. 


A, According to him he has not 


e Bibar Public Service Commission 
e concurrence for his appointment 
six months. The post of PRO 
> an ex-cadre post since its ¢ creation 
1955, the post could not be filled 
& by giving promotion to anyone 
| rking in the department. it was con- 
sit ted to interview candidates and to 
fecommend a suitable person. The ap- 
r€ lant continues to function on the 
tre th of the orders passed in his 
0 a and he cannot be held to have 
1itted contempt of the High Court’s 


arded the order of the High Court. 
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order. He has stated that he had no 
notice in the writ petition filed by 
Kripalu Shankar or the writ petition 
from which the present contempt arise. 
Though he was made a party no notice 
were ever issued to him and no direct- 
ion was given to him by the High Court. 
According to him, apart from a gen- 
eral observation that he abetted in dis- 
regarding the order of the High Court, 
nothing specific has been attributed to 
him. His unqualified apology was also 
not accepted by the High Court. He 
also relies upon the fact that he was 
not paid salary from 18-10-1985 to date 
in re-inforcement of his submission that 
he has not. committed any contempt. 


25. With respect to the learned 
Judges, we find it difficult to agree who- 
lly with them regarding the finding that 
the appellant was quilty of contempt. 
We do not have sufficient materials be- 
fore us to conclude that the appellant 
exercised political clout to further. his 
interest in utter disregard of the 
orders of the Court. Although it may 
be said that the conduct of the appe- 
jlant is in some measure suspect, we 
do not find sufficient justification to 
enter a finding that he is guilty 
of contempt and that he acted in 
uiter disregard of the High Court’s 
order. It is useful to remember that 
apart from the notes file, there is no 
independent material before us to hold 
that the appellant had committed 
contempt. The Government pleader 
and the Advocate General had clearly 
advised the Government to act in 
accordance with the directions given by 
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the High Court The minister who is 
the ultimate authority also acted in 
obedience to the orders of the High 
Court That being so, we find it 
difficult to agree with the finding that 
he is guilty of criminal contempt. The 
High Court felt that his was nota fit 
case to accept the unqualified apology 
tendered. However, we find, that on 
materials placed before us, it is not 
proved beyond doubt that he had 
committed contempt. We would, the- 
refore, give him benefit of doubt and 
purge bim of the contempt found against 
him. 

26. We would like to outline the 
general principle on which confidentia- 
lity of State documents should be 
protected. The general principle is that 
ifa person is involved in litigation, the 
Courts can order him to produce all the 
documents he has which relate to the 
issues in the case. Even if they are 
confidential, the Court can direct them 
to be produced when the party in 
possession does not produce them, for 
the other side to see or at any rate for 
the Court to see. When the Court 
directs production of these documents 
there is an implied understanding that 
they will not be used for any other 
purpose. The production of these 
documents in ordinary cases in imposed 
with a limitation that the side for whose 
Purpose documents are summoned by 
the Court cannot use them for any 
purpose other than the one relating to 
the case involved. 

Miss Harman’s case, Home Office 
v. Harman-1981 (2) WLR 310, may 
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give some assistance for this aspect ¢ 
our discussion. The facts are a 
follows : 


Miss Harman, a Solicitor, acte 
for a criminal. Michael Williams wh 
was in prison serving a long sentence 
for robbery of the Bank. He compla 
ined that he was subjected to cruel am 
unusual punishments while in persot 
contrary to the will of Rights an 
accordingly brought an action fo 
damages against the Home Office 
Miss Harman acted for him asa lega 
aid counsel Miss _ Harma 
acted for him as a legal aid counsel 
Miss Harman got an orde 
for discovery against the Home Office 
The Home Office did not raise am 
objection regarding the productiot 
of the documents. Howeve! 
it objected the <> ase of the 
documents by the Group, called- “The 
National Council for Civil Leberties” 
Accordingly the documents were brougl 
to Court and they were read out ir 
open Court’ Miss Harman passed th 
bundles of the documents to a journalis 
and a write up appeared in ‘The 
Guardian’ which was highly critical o! 
the Home Office. The Home Office 
took proceedings against Miss Harmar 
for contempt of Court. She was _ hele 
guilty for contempt by the High Court 
and was confirmed by the Court ol 
Appeal and by the House of Lords. In 
the Court of Appeal, Lord 
Denning, despite his liberal views. 
while upholding the right of the Cour 
to read documents relating to cases 
while conceding also the liberty to those 
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resent in Court to listen when those 
ocuments were read and the reporter 
9 take down that was read, did not 
xtend to the press a right to any 
urther use of the confidential docum- 
nts or any further dissemination of 
heir contents without the consent 
m the. owner. It is of no 
se to plead the freedom of the press, 
re said, that freedom is itself subject to 
estriction, Public confidential, it was 
aid, should be kept confidential’ in the 
aublic interest and should not be ex- 
posed to the ravages of outsiders. When 
he House of Lords’ decision in Har- 
man v. Secretary of State for the Home 
Department, 1983 AC 280, upholding 
the Court of Appeals was rendered, 
there was great hue and cry that the 
ruling meant ‘a black day for press free- 
jom ... ie Even 
0, ante Denning regretted 
hat tle Court ever ordered disclosure 
of the documents and observed that the 
‘Jegal milestone will have to be taken 
up and set back a bit”’. 

In Bachittar Singh’s case (supra), 
Srivelege was claimed regarding the pro- 
duction of which was sought, embodied 
the minutes of the meetings of the Cou- 
ncil of Ministers showing the advice 
which the Council ultimately give to 
the Rajpramukh. This Court help that 
these documents fell within the category 
of documents relating to the affairs of 
State within the meaning of Section 123 
of the Evidence Act and were protected 
under the said Section. Though the 
fatio of the decision outlines the con- 
servative view in the law relating to 
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privilege, we are not unmindful of the 
fact that the doctrine of privilege recei- 
ved a shock treatment against the State 
at the hands of this Court in the judges’ 
case, S.P. Gupta and others etc. v.Union 
of India and others etc. etc., 1982 (2) 
SCR 365 May we say that the legal 
milestone in Gupta’s case, also needs a 
retreat, a bit, 

27. Before darting with this case 
we would like to observe the need for 
restraint and care in dealing with the 
internal files of the Government. We 
have already indicated its privileged 
position and limited areas where expo- 
sure is permissible of the notings in the 
file. This is not to say that obsolute 
privilege can be claimed of its exposure 
and protection from the view of Courts. 
But what is to be borne in mind is that 
the notings in tre departmental files by 
the hierarcy of officials are meant far 
the independent discharge Of offcial 


duties and not for exposure outside In 


a democracy, it is absolutely necessary 
that its steel frame in the form of civil ser- 
vice is permitted to express itself freely 
uninfluenced by extraneous considera- 
tions It might well be that even ord- 
ers of Court come in for adverse 1ema- 
rks by officers dealing with them, con- 
fronted with difficult situations to strai- 
ght away obey such ordres. Notings 
made on such occasions are only for the 
benefit of the officers concerned. When 
a subordinate official commits a mistake 
higher official will always correct Heit 
is necessory for Courts also to view such 
noting in the proper perspective In 
this case the Court, after looking into 


d10 
Report No. 64, p. 14 


the notes file could have passed appro- 
priate orders giving relief to the affected 
party and expressing its displeasure at 
the manner in which its order was imp- 
lemented instead of initiating action on 
the notings made in the file That way 
the Court would have enhanced its pre: 
stige. | 
28 It will not serve either the 
healthy working of civil service, public 
interest or democartic norms to proceed 
in contempt against officials solely on 
the basis of minutes in the internal files, 
notings which might even be unsavoury 
or even derogatory to an order of the 
Court, but which get ultimately correc- 
ted by the head of the department, 
ending with an order under Article 
166 (1) and (2) in the name of the 
Governor in the proper form. We are 
conscious of the fact that learned judges 
felt that there wasa deliberate attempt 
to act against their order. We are not 
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unmindful of indignation shown b 
them at the notings in the file. Th 
only reason why we feel constrained t 
disagree with the High Court’s order | 
our anxiety to delineate the limits ¢ 
judicial p>wer while dealing with files ¢ 
the Government and also of the Publi 
Service Commission a high Constitutic¢ 
nal authority. It is necessary to hay 
mutual respect among the various wing 
of the administration, in the process ¢ 
disposal of justice. 

29. We allow these appeals an 
discharge the contempt orders passe 
by the High Court with utmost relucte 
nce in view of the far reaching consequ 
ences that would flow if the judgmen 
was allowed to stand. We are happ 
that appellants have tendered their reg 
ret apology to the High Cour 


and have reiterated their regret i 
this Court also. 


Appeal allowed 
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OBSERVATION 


Contract Labour (Regulation and Abolition) Act, 1970 —Section 10—Catering 
leaners appointed by the Contractors in Southern Railway satisfying all the condi- 
ions of section 10(2) to abolish the contract system—Whether requires to be aboli- 
ned—(yes)—Appropriate order—Court directed to Central Government to take app- 
opriate action under section ot prohibiting the employment of contract labour as 


ich. 


OBSERVED BY 


O. Chinnappa Reddy and V. Khalid 
Hon’ble Judges, Supreme Court of India. 


W. P. No. 19 of 1986 decided on 4th February, 1987 between Catering Cleaners 
f Southern Railway etc.— Petitioners v. Union of India and Anr. Respondents. | 


TEXT 


Chinnappa Reddy, J. :—The_ peti- 
loners describe themselves as ‘catering 
leaners of Southern Railways represen- 
sd by V. China Thambi and M. Mohan 
fthe Vegetarian Refrehment Room 
‘entral Station, Madras’. The petition 
claimed to be filed in a representative 
apacity on behalf of about three hun- 
red and odd catering cleaners working 
1 the catering establishments in various 
ailway junctions the Southern Rail- 
jay and in the pantry cars of long dis- 
ance trains running under the control 
f the Southern Railway. Since a long 
ime they have been agitating for the 
bolition of the Contract system under 
vhich they are employed to do cleaning 
york in the catering establishments and 
he pantry cars and for their absorption 
istegular employees of the principal 
mployer, namely, the Southern Rail- 
vay. They complain that they are not 


even paid minimum wages. They are 
paid a pittance averaging from Rs. 2.00/ 
to Rs. 2.50/- per day. Although the 
contract system has been abolished in 
almost all the other Railways, the South- 
ern Railway persists in employing con- 
tract labour for cleaning its catering 
establishments and pantry cars. As the 
serveral representations made by them 
to the authorities concerned proved frui- 
tless they have been forced to seek the 
intervention of this Court under Art. 
32 of the Constitution to direct the res- 
pondents to exercise their powers under 
section 10 (1) of the Contract Labour 
(Regulation and Abolition) Act, 1970 
and to abolish the contract system in 
respect of catering cleaners in the Sou- 
thern Railway and further to direct the 
respondents to regularise the services of 
the existing catering clearners employed 
in the catering establishments at various 
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junctions and in the pantry cars of long 
distance trains and to absorb them as 
employees of the catering establishme- 
nts of the Southern Railway. They also 
seek a direction to extend to them the 
service benefits presently available to 
other categories of employees in the 
catering establishments of the Railways. 


2. We issued notice to the respon- 
dents on January 21, 198¢. After some 
considerable time the writ petition was 
listed before us on August 5, 1986. We 


were informed at that time that in almost 
all the railways except the Southern Rail- 
way, the contract labour system had been 


abolished in regard to catering clear- 
ners. We wondered why the Southern 
Railway could not also fallin line and 
directed the Southern Railway Admini- 
stration to consider whether the cont- 
ract labour system could not be aboli- 
shed in the Southern Railway also and 
whether the services of the catering 
cleaners could not be suitably regu- 
larised. The learned counsel for 
the workmen complained before 
us that the workmen were not 
even being paid the minimun wages- 
As the Railway Administration was the 
principal employer, we directed the 
Railway Administration to take imme- 
diate steps to see that the minimum 
wages were paid to the catering clea- 
ners. As the interim order of the 
Court regarding payment of wages was 
not complied with, the petition was 
adjourned from time to time. On April 
19, 1986 we also made a further order 
that the Southern Railway Adminis- 
tration should not take any further 
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action pursuant to the tenders invi 
by them for contract labour. On D 
ember 4, 1986 the Additional Solici 
General who appeared on behalf of 
Railway Administration underté 
to deposit the arrears due from Aug 
upto date with the Deputy Lab 
Commissioner, Madras. We also ¢ 
ected the learned counsel for the ef 
loyees to fill a list of the employ 
entitled to be paid wages We direc 
that the amount should be paid af 
verification by the Deputy Chief Su 
rintendent, Southern Railway. ! 
were told that there is some disp 
about the names of the employees, ° 
now directed that the Deputy Labe 
Commissioner, Madras will enquire it 
the question as to who were worki 
as Catering cleaners in the Madi 
Central Station, and also to determi 
the wages due to them from Augu 
1986 upto date giving credit tog 
amount that may have been paid 
them. On _ such determination, t 
Railway Administration shall depo 
the amount with the Deputy Labe 
Commissioner who shall pay over t 
same to the employees. The detern 
nation by the Deputy Labour Comp 
ssioner is directed to be complet 
before February 28, 1987 and t 
deposit by the Administration is dit ¢ 
ted to be made before March 15; 19 Is 
This part of the order covers only t 
catering cleaners employed in the ¢ 
tral Station, Madras. 

3. In answer to the writ petit 
the Railway Administration has ado 
ted a somewhat unhelpful attitud 
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.ccording to the Administration it has 
ot been found to possible to abolish 
he contract labour system because the 
ature of the cleaning work in the 


atering units of the Southern Railway 
vas fluctuating and intermittant The 


ontract labour system is followed not 
ynly in the Southern Railway but also 
nthe South Central Railway and the 
jouth Eastern Railway. They claim 
hat any departmental units not working 
mrofitably could be handed over toa 
jrivate licensee and this was the altern- 
itive that was adopted by the Southern 


Railway in the case of catering clea- 
1ers Experience showed that it was 


lifficult to extract work from catering 
sleaners if they were engaged on a regu- 
ar basis by the railway andit was not 
possible to supervise their work effect- 
vely. According to them, all pros 
ind cons were examined before entru- 
sting the cleaning work to private 
contractors. The Southern’ Railway 
had a moral responsibility to the public 
to ensure satisfactory, service and that 
was the reason why the work was entru- 
sted to a private agency which was 
considered the most suitable method 
of doing the work. 

4. We notice that the Railway 
Administration has not chosen to supp- 
ort its statements by any facts and 


figures but has contented itself 
by making vague and general statements. 


No attempt has been made to 
explain why what has been done in 
most of the other railways cannot be 
and should not be done in the Southern 
Railway too It is not explained why 
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cleaning work is considered to be inter- 


mittent and what difficulty exists in sup- 
ervising the work. The Railway Admi- 


nistration wants to suggest that the 
units are working at a loss without 
expressly saving so. The suggestion is 
implicit in the statement that depart- 
mental units not workins _ profitably 
could always be handed over to private 
licencees. We are afraid that everyth- 
ing that has been said by the Administr- 


ation of the Southern Railway against 
abolishing the contract labour system 


and regularising the services of the 
catering cleaners has been contradicted 
by the Parliamentary Committee of 
Petitions under the Chairmanship of 
Shri K. P. Tewari who went into the 
question in some depth. The Comm- 
ittee was submitting its report on the 
complaint of Shri Samar Mukherji, a 
member of Parliament regarding the gri- 
evances of the Railway catering workers 


working under contractors in the 
Southern Railway. The Committee 


first dealt with the grievances of the 
Bearers and Servers In paragraph 
219 of their report the Committee 
noticed that the railway catering 
department was earning a profit of 
about Rs. 50 lakhs per annum. In 


paragraph 2.21 the Committee dealt 
with the grievances of the catering 


clearers We think that it will be 
useful to extract here the whole of 


paragraph 2.21 of the report. Itisas 
follows:— 
‘It has been submitted in the 


representation that as the job of the 
cleaners is of permanent nature, these 


cleaners should be absorbed by the 
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Railways on regular basis. During 
their study visit, it was pointed out by 
the petitioners to the Committee that 
cleaners were not paid minimum wages 
statutorily fixed by State Governments by 
the contractors and there was no machin- 
ery set up by the Southern Railway to ens- 
ure that all labour laws regarding minim- 
um wages, Overtime allowances, payment 
of compensation etc. were implemented 
in their case. In this connection, the 
Ministry of Railways (Railway Board) 
in their written note have stated that the 
work of cleaning is entrusted to contr- 
actors as per the recommendations of 
High Power Committee (Alages an 


Committee) appointed by the Ministry 
of Railway in the year 1955 so that the 


establishment cost could be kept down. 
If this work is entrusted to the regular 
Railway employees the establishment 
cost would go up and this would prove 
to be an uneconomical proposition. 
The Ministry have further stated that 
the cleaning contractors at Madras and 
Bangalore City have engaged 61 and 22 
cleaners respectively who are paid fair 
living wage of Rs. 5.25 per head at 
Madras Central Railway Station and 
at Rs. 8.06 per cleaner per day at 
Bangalore City Railway Station as fixed 
by the State Government of Tamil Nadu, 
Karnataka. These payments are witn- 
essed by the Railway’s representative. 
The Committee, however, are of 
the opinion that the job’ of 
cleaning in Railway Catering Units is 
ofa permanent nature. Further if the 
work which is at present being done by 
a very small number of eleaners emplo- 
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yed through the contractors by the 
Southern Railway is entrusted to the 


regular employees the establishment cos 
would increase only marginally and it 


will not in any way affect the profits 
being earned by the Catering Depart- 
ment. The Committee recommended that 
the Government should review the 
present practice of employment of 
Cleaners through contractors and 
consider their employment directly by 


the Railways. This would end the 
exploitatation of cleaners which has 


also been alleged in the representaiton. 
K.P. Tewari 

New Delhi Chairman 
Dated the 30th April, 1984 
Vaisaka 10, 1906 (Saka) Committee 
of Petitions” 
5. The Report, we see, states that 

the railway catering department was 
earning a profit, that the work of the 
catering cleaners was of a perennial 
nature, that the cost of entrusting the 
work to regular employees would 
increase the establishment cost only 
marginally and that the laws relating 
to minimum wages, over time allowance 
etc. and other labour laws were not 
being observed in regard the catering 
cleaners. The recommendation of the 
Committee was that in order to prevent 
the exploitation of cleaners, it was 
necessary that the Government should 
review the existing practice of employ- 
ing them through contractors and 
consider their direct employment by the 
Railway Admunistration Strengthened 
by the report of the Committee, the 
catering cleaners submitted several 
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memoranda to the authorities concer- 
ned but to no avail. 

6. The practice of employing 
labour through contractors for doing 
work inside the premises of the primary 
employer, known to researchers of the 
International Labour Organisation 
and other such organisations as 
‘Labour only contracting’ or ‘inside 
contraction’ system has been termed as 
an archaic sytem and a relic of the 
early phase of capitalist production, 
which is now showing signs of revival 
in the more recent period. Of late there 
has been a noticeable tendency on the 
part of big companies including public 
sector companies to get the work done 
through contractors rather than through 


their own departments. As pointed out | 


by a group of reasearchers in the “Econo: 
mic and Political Weekly, Review of 
Management, dated November 29, 
1986, it is a matter of surprise that 
employment of contract labour is stea- 
dily on the increase in many organised 
sectors including the public sector, 
which on expects of function as a 
model employer. More than a quarter 
of a century ago in the Standard Vacuum 
Refining Company of India Ltd. v. Its 
Workmen 1960 (3) S.C. R. 466. this 
Court had occasion to refer to some of 
the pernicious features of the contract 
Jabour system. It is an important 
decision, unfortunately not very much 
noticed in later cases. The importance 
of the case lies in the fact that it was 
held to be competent for an Industrial 
Tribunal functioning under the Indus- 
trial Disputes Act to abolish the contract 
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labour system in an industrial underta- 
king which happened to be a private 
enterprise in that case. The facts are 
interesting. A dispute was raised by 
the workmen of the company with res- 
pect to contract labour, employed by 
the company (the Standard Vacuum 
Refining Company of India Limited) 
for cleaning maintenance of the refinery 
(plant and premises), belonging to the 
company. The system was that the 
work was entrusted to a contractor who 
engaged the labour. The regular work- 
men of the Company made a demand 
for abolition of the contract system 
and for absorbing the workmen employ- 
ed through the contractors into the reg- 
ular service of company. The compla- 
int of the workmen was that the contr- 
act labour had no security of service 
though they were doing the work of the 
company and that they were being paid 
much less than the wages paid by the 
company to its unskilled regular work- 
men. They were also not entitled to 
other benefits and amenities such as 
provident tund, gratuity, bonus, privil- 
ege leave, medical facilities and subsi- 
dised food and housing to which the 
regular workmen of the company were 
entitled. Their case was that though 
the work was of a permanent nature, 
the contract system had been introduced 
to deny them the rights and benefits 
which the company gave to its regular 
employees. On behalf of the company, 
it was contended that the reference 
under Section 10 of the ledustrial Dis- 
putes Act was incompetent as there was 
no dispute between the Company and 
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‘ts workmen, that, it was a matter for 
the Company to decide what was the 
best method of carrying out its cusiness, 
whether by employing a Contractor or 
otherwise and that the Industrial Tribu- 
nal could not interfere with that function 
of the managment The dispute regar- 
ding wages and conditions of service 
was really one to be settled between the 
Contractor and his employees and had 
nothing to do with the Company. The 
Tribunal by its award gave a direction 
to the company to discontinue the prac- 
tice of getting the work done through 
contiactors and to have it done through 
workmen engaged by itself. The comp- 
any was directed to engage regular wor- 
kmen for this work and to give prefere- 
nce to the workmen employed by the 
contractor. There was an appeal to the 
Supreme Court by Special leave under 
Article 136 of the Constitution. The 
Supreme Court held that the Tribunal 
was justified in giving the direction for 
the abolition of the contract system, 
observing that it was relevant to bear in 
mind that industrial adjudication gene- 
rally did not encourage the employment 
of contract labour in modern times. 
Quoting from the report of the Royal 
Commission on Labour, it was said that 
whatever merit ther2 was in the system 
in primitive times, it was now desirable 
for the management to discharge comp- 
letely the complex responsibility laid 
upon it. The Court also referred to 
similar opinions expressed by several 
Labour Enquiry Committees appointed 
in different States. Proceeding to 
consider the merit of the con- 


©. Chinnappa Reddy 


Judge 
Supreme Court of India 


the case be 
speaking fo 


tract labour system in 

fore them. Wanchoo J. 

the Court observed :— 
“The contract in this ease rela 
ted to four matters. But th 
reference js confined to on 
only, viz., cleaning maintenance 
work at the refinery includin; 
premises and plant and w 
shall deal with that only. S& 
far as this work is concerned 
itis incidental to the manufac 
turing process and is necessar 
for it and of a perennial nature 
which must be done every day 
Such work is generally dom 
by workmen in the regular emp. 
loy of the employer and there 
should be no difficulty in hav. 
ing regular workmen for thi 
kind of work. The _ matte 
would be different if the work 
was of intermittent or tempo- 
rary nature or was so little that 
it would not be possible to 
employ full time workmen for 
the purpose. Under the circums- 
tances the order of the tribu: 
nal appears to be just and there 
are no good reasons for inter- 
fering with it” 

The Court held that the contract 
in the case was a bona fide contract 
but that it did not affect the issue. The 
award of the Tribunal was upheld. 


7. The supreme Court having 
pronounced on the ‘primitive’ and bane 
ful nature of the system of contract 
labour, there was cry taised against 
the system by the Planning Commission 
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nd various other committeess appointed 
y the Government. The Indian Labour 
onference discussed the award of the 
Tibunal in 1959 and following its 
ecommendation but after considera- 
le delay, the Contract Labour (Aboli- 
ion and Regulation) Act was passed in 
he Statement of Objects and Reasons 
as as follows :— 

“The system of employment of 
contract labour lends itself to 
various abuses. The question 
of its abolition has been under 
the consideration of Govern- 
ment far along time. Inthe 
second Five year plan, the 


Planning Commission made 
certain recommendations, nam- 


ely, under taking of studies 
to ascertain the extent of the 
problem of contract labour, 
progressive abolition of system 
and improvement of service, 
conditions of contract labour 
where the abolition was not 
possible. The matter was dis- 
cussed at various meetings of 
_ Tripartie Committees at which 
the State Government were 
also represented and general 
consensus of opinion was that 
the system should be abolished 
wherever possible or practica- 
ble and that in cases where this 
system could not be abolished 
altogether, the working cond)- 
tions of contract Jabour should 
be regulated so as to ensure 
payment of wages and provi- 
sion of essential amenities. 
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The proposed Bill aims at 
abolition of contract Jabour 
in respect of such categories as 
may be notified by appropriate 
Government in the light of cer- 
tain criteria that have been 
laid down, and at regulating 
the service conditions of con- 
tract labour where abolition 
isnot possible. The Bill pro- 
vides for the setting up of Ad- 
visory Boards of a tripartite 
character, representing various 
interests, to advise Central 
and State Governments in ad- 
ministering the legislation and 
registration*of establishments” 


and contractors. Under the Scheme of 
the Bill, the provision and maintenance 
of certain basis welfare amenities for 
contract labour, like drinking water and 
first-aid facilities, and in certain cases 
rest-rooms and canteens, have been 
made obligatory. Provisions have also 
been madeto guard against details in 
the matter of wage payment.” 

The long title of the Act describes it as 
‘an Act to regulate the employment of 
contract labour in certain establishments 
and to provide for its abolition in cer- 
tain circumstances and for matters con- 
nected therewith.” Section 1 (4) makes 
the Act applicable to all establishments 
in which 20 or more workmen are emp- 
loyed or were employed on any day of 
the preceeding 12 months as_ contract 
labour and to every contractor who 
employs or who employed on any day 
of the preceding 12 months 20 or more 
workmen. Section 1 (5) makes the Act 
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inapplicable to establishments in which 
work only of an intermittent or casual 
nature is performed and further provi- 
des that the question whether work per- 
formed in an establishment is of an in- 
termittent or casual nature, if raised, 
shall be decided by the appropriate 
Govt. in consultation with the Gentral 
Board or State Board as the case may 
be and that such decision final Sec. 2 
(b), (c) and (g) define ‘‘Contract Lab- 
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our’, ‘“‘Contractcr’’, ‘‘Establishment” 
and ‘‘Principal Employees”’ in the follo- 
wing terms :— 

“(b) a workman shall be deemed 
to be employed as ‘‘contract 
labour’ in or in connection 
with the work of an establish- 
ment when he is hired in or 
in connection with such work 
by or through a contractor, 
with or without the knowle- 
dge of the principal employer; 

“(c) ‘contractor’, in relation to an 
establishment, means a_ per- 
son who undertakes to prod- 
uce a given result for the esta- 
blishment, other than a mere 
supply of goods or articles of 
manutacture~to such estab- 
lishment, through contract 
labour or who supplies con- 
tract labour for any work of 
the establishment and includes 
a sub-contractor;” 

“(e) “establishment”? means— 

(i) any office or department 
of the Government or a 
local authority, or 
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(ii) any place where any indt 
stry, trade, business, mar 
ufacture or occupation i 
carried on;” 

‘g) “principal employer” means 

(i) in relation to any offic 
or department of the Goy 
ernment ora local autho 
rity, the head of tha 
office or department o 
such other officer as th 
Government or the loca 
authority, as the case ma 
be may specify in thi 
behalf. 

(ii) in a factory, the owner o: 
occupier of the factor 
and where a person ha 
been named asthe mana 
ger of the factory unde 
the Factories Act, 1948 
the person so named, 


(iui) in a mine, the owner o 
agent of the mine anc 
where a person has beet 
named asthe manager o 
the mine, the person s¢ 
named, 


(iv) in any other establish 
ment, any person respon 
sible for the supervisios 
and control of the establi 
shment. 

Explanation :— For th 
purpose of sub-clause 

(111) of this clause, the expres 
sions “‘mine’’, ‘‘owner’’ an 

“agent” shall have the mean 
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ings respectively assigned to 
them in clause (j) clause (1) 
and clause (e) of sub-section 
(1) of section 2 of the Mines 


ACES Z.t 


Section 3 and 4 provide for the consti- 

ution of the Central and State advisory 

Boards. Section 7 provides for the reg- 

istration of establishments. Section 8 

provides for revocation of registration 

n certain cases and Section 9 prescribes 

the effect of non-registration. Section 

10 provides for the prohibition of emp- 

loyment of contract labour in certain 

processes, Operations or other work in 
establishments by the appropriate Gov- 
srnment after consulastion with the 

Central or State Board as the case may 

be Cec. 10 is as follows :— 

“40 (1) Notwithstanding anything 
contained is this Act, the 
appropriate | Government 
may, after consultation 
with the Central Board or, 
as the case may be, a State 
Board, prohibit, by notifi- 
cation in the Official Gaze- 
tte, employment of contr- 
act labour in any process- 
operation or other work in 
any establishment. 

(2) Before issuing any noti- 
fication under sub-sec. (1) 
in relation to an establish- 
ment, the appropriate 
Government’ shall _ _have 
regard to the conditions 
of work and benefits pro- 
vided for contract labour 
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in that establishment and 
other relevant factors, such 
as— 

(a) whether the process, oper- 
ation or other work is in- 
cidental to, or necessary 


for the industry, — trade, 
business, manufacture or 
occupation that is carried 


on in the establishment. 
(b) whether it is of perennial 


nature, that is to say it 
is of sufficient duration 
having regard to the nat- 


ure of industry, trade, bus- 
iness, manufacture of Occ- 
upation carried on that est- 
ablishment : 


(c) whether it is done ordina- 
rily through regular works- 
men in that establishment 
or an establishment similar 
thereto ; 

(d) whether it is sufficient to 
employ considerable num- 
ber of whole time Govern- 
ment workmen. 


Explanation :— If a question arises 
whether any process Or Operation or 
other work is of perennial nature, the 
decision of the appropriate thereon shall 
be final.” 

Section. 19 provides for licensing of 
contractors Sections. 13, 14 and 15 pro- 
vide for the grant, revocation, suspens- 
ion, and amendment of licenses and ap- 
peals. secs. 16 to 21 make detailed pro- 
vision for the welfare and Health of 
contract labour. Section 16 deals with 
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canteens, Section. 17 with Rest rooms, 
Section. 18 with facilities for drinking 
water, latrines, urinals and washing and 
Sec. 19 with first-aid facilities Sec- 
tion 20 provide: that if any amenity re- 
quired to be provided under Sections 


16 to 19 for the benefit of contract labour 


employed in an_ establishment is not 
provided by the contractor within the 
prescribed time such amenity shall be- 
provided by the Principal Employer 
within such time as may be prescribed 
Section 21, while making the contractor 
responsible for payment of wages to 
each worker cmployed by him as con- 
tract labour, further provides that every 
principal Employer shall nominate a 
representative duly authorised by him 
to be present at the time of disbursem- 
ent of wages by contractor ensure and 
certify that wages are paid in the pre- 
scribed manner. !t is further provided 
that if the Contractor fails to pay wages 
within the prescribed time or makes 
short payment, it shall be the liability 
of Principal Employer to make payment 
of wages in full. Section. 22 to 27 pro- 
vide for penalties and procedure. Sec. 
28 provides for appointment of inspect- 
ting staff Section 30 makes the provi- 
sions of the Act effective notwithstan- 
ding anything inconsistent therewith 
contained in any other law or in the 
terms of any agreement or contract of 
service or any standing orders applica- 
ble to the establishmen. Any favour- 
able benefits that the Contract labour 
may be entitled to under the agreement 
contract of service or standing orders 
are however saved Section. 31 pro- 
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vides for exemptions. Section 33 enab] 
the Central Government, to give dire 
tions to any State as to the carrying ij 
to execution in the State the provisioy 
of the Act. Section. 35 provides ft 
the making of rules for carrying out tk 
purposes of the Act. The Rules mae 
by the Central Government are require 
to be placed before the Parliament. 

8. The Central Government; i 
exercise of the powers conferred by Se 
ction 35 of the Act, has made the Cc 
ntract Labour (Regulation and Abe 
lition) Central Rules, 1971 Chapte 
Il of the rules relates to matter pert 
aining to the Central Board, while ch 
apter III of the Rules deals with regis 
tration of establishments and_licensin; 
of contractors. Rule 25 prescribes th 
forms, terms, and condition of licens 
and in particular Rule 25 (ii) (iv) pre 
scribes that it shall be the conditior 
of every license that the rates of wage 
shall not be less than the rates preseri 
bed under the Minimum Wages Act 
1948, Rule 25 (ii) (iv) prescribes tha 
it shall be the condition of every licence 
that the rates of wages shall not be les: 
than the rates prescribed under the 
Minimum Wages Act, 1848 for suck 
employment where applicable, and 
where the rates have been fixed by ag- 
reement, settlement or award, not less 
than the rates so fixed, Rule 25 (ii) (y) 
(a) prescribes that it shall be the con- 
dition of every licence that, 

‘in cases where the workmen 
employed by the contractor 
perform the same or similar 
kind of work as the workmen 
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directly employed by the pria- 
cipal employer of the establish- 
ment, the wage rates, holidays, 
hours of work and other condi- 
tions of service of the work- 
men of the contractor shall 
be the same as applicable to 
the workmen directly em- 
ployed by the principal em- 
ployer of the establishment 
on the same or Similar kind of 
work : | 

Provided that in the case of 
any disagreement with regard 
to the type of work the same 
shall be decided by the Chief 
Labour Commissioner (Cent- 
ral) whose decision shall be 
final.”’ 


Similarly Rule 25 (ii) (v) (b) provides 
that in other cases the wage rates, ho- 
lidays hours of work and conditions 
of service of the workmen of the con- 
tractor shall be such as may be specified 
in this behalf by the Chief Lebour Co- 
mmissioner (Central). While determin- 
ing the wage rates, holidays, hours 
of work and other conditions of servi- 
ce under rule 25 (i) (v) (b) the Chief 
Labour Commisioner is required to have 
regard to the wages rates, holidays, 
hours of work and other conditions 
of service obtaining in similar emp- 
loyments. 

9, On the facts presented to us 
and on the report of the Parliament- 
ary Committee of Petitions it appears 
to be clear that the work of cleaning 
catering establishments and pantery 
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cars is necessary and incidental to the 
industry or business of the Southern 
Railway and so requirement (a) of Sec- 
tion 10 (2) is satisfied, that it is of 
a perennial nature and so requirement 
(b) is satisfied, that the work is done 
thosrugh regular workmen in most Rai- 
lwaysin the country and so require- 
ment (c) is satisfied and that the work 
requirei the employment of sufficient 
number of wholetime workmen and so 
requirement (d) is also satisfied. Thus 
all the relevant factors mentioned in 
Section 10(2) appear to be satisfacto- 
rily accounted for. In addition we have 
the factor of profitability of the cater- 
ing establishments. On these facts the 
petitioners straight away invite us to 
issue a mandamus directing the Cen- 
tral Government to abolish the contr- 
act labour system under which clean- 
ers in catering establishments and pa- 
ntery cars are at present employed 
in the Southern Railway. But, 
refrain from doing’ so because 
under Section 10, Parliament has 


vested in the appropriate Government 
the power to prohibit the employment 


of contract labour in any process, 
operation or other work in any esta- 
blishment. The appropriate Govern- 
ment is required to consuit the Central 
Board or the state Board as the case 
may be before arriving at its decision. 
The decision, of course, will be subject 
to judicial review. But we do not think 
we will be justified in issuing the ma- 
ndamus prayed for unless and until 
the Government fails or refuses to 
exercise the power vested in it under 
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Section. 10. In the circumstances 
the appropriate order to make in 
the present case is to direct the 
Centra] Government to take appropriate 
action under section 10 of the Contract 
Labour (Abolition and Regulation) Act 
in the matter of prohibiting the emplo- 
yment of contract labour in the work 
of cleaning catering establishments and 
pantery cars in the Southern Railway. 
This must be done within six months 
from today, without waiting for the 
decision of the Central Government 
the administration of the Southern 
Railway will be free, of its own 
motion to abolish the Contract 
labour system and to _ regularise the 
services of those employed in the work 
of cleaning catering establishments and 
pantery cars in the Southern Railway. 
In any case, the administration of the 
Southern Railway will refrain, until the 
decision of the Central Government 


will be 
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under section 10 from employin, 
Contract labour. The work of cleanin, 
catering establishments and pantery car 
done departmentally b 
employing these workmen who wer 
previously employed by the Contracto 
on the same wages and conditions o 
work as are applicable to those engagec 
in similar work by the Western Railway 
If there is any dispute whether ar 
individual workman was or was nol 
employed by the Contractor such dispu 
shall be decided by the Deputy Labow 
Commissioner, Madras. Any furthes 
directions may be sought, if necessary. 
from the Madras High Court. If the 
Central Government does not finally 
decide the question within six months 
from today, the Southern Railway 
administration will within three months 
thereafter absorl the workmen inte 
their service and _ regularise their 
Services. 
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OBSERVATION 


Income Tax Act—Section 89—Income Tax Rules —Rule 21A—Illegal termination— 
Awarding Rs 2 lacs in lumpsum from the date of termination to date in lieu of the— 
Whether the amount is to be spreaded over in the said period for the purpose of 
income tax calculation on the —( Yes) 


OBSERVED BY 


O. Chinnappa Reddy and 
K. Jagannathan Shetty 


Hon’ble Judges, Supreme Court of India. 
IN 


S.L.P. No. 764 of 1987 decided on 6th May, 1987 between P. Suryanarayana, 
Appellant v. M/s Hindustan Aeronautics Ltd, Respondent. 


TEXT 


O. Chinnappa Reddy, J. Special should be paid to the appellant within 
three months from today. This amount 
should be spreaded over from the date 

2. Wethink that the amount of of termination up to date. The relief 
Rs. 20,000/-awarded by the High Court may be given as provided by Section 


Leave granted. ; 


was ridiculously low in the circumstan- 89 of the Income Tax Act read with 
ces of the case. The appellant who ve Rule 21A of the Income Tax Rules. 
a Chemical Engineer was forced to seek Respondent is directed to pay the 


employment asa Journalist because of Geuiee: 
the action of the respondent Having 
regard to the facts and circumstances 
we think that a sum of Rs. 2 lacs may 
reasonably be awarded. This amount Application dismissed. 


The appeal is disposed of accordin- 
gly with no order as to costs. 


Ses to oe 
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IT IS THE ESSENCE OF DEMOCRACY > 
TO OBBY 
NO MASTER BUT THE LAW 
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OBSERVATION 


Physically handicapped—Having announced determination to rehabilitate physi- 
y handicapped persons, by reserving post for them in all the services of the 
ernment, the Government can not create needless hurdles by contending that such 
ryation cannot be made in State Civil Service (Executive Branch). 


OBSERVED BY 


O. Chinnappa Reddy and 
V. Khalid 


Hon’ble Judges, Supreme Court of India. 


IN 


Civil Appeal No. 4460 of 1986 decided on 12 th December, 1986, between 
a Ram Tripathi, Appellant, v. State of U. P. and another, Respondents. 


TEXT 


Chinnappa Reddy, J. Special leave 
nted. 

2. The appellant is a physically 
dicapped person. He has an ortho- 
dic problem. He suffers from a 
manent impediment of the leg, the 
it of an old compound fracture. 
impediment did not prevent him 
nm good academic performance. He 
it, further. He appeared at the com- 
sd State Services Examination held 
february, 1982 by the Uttar Pradesh 
lic Service Commission. © According 
he advertisement issued by Commis- 
1, one post in the Provincial Civil 
vice (Executive Branch) was reserved 
handicapped person. However, the 
ellant was offered the post of Mana- 
‘Marketting and Economic Survey 
ead of a post in the Provincial Civil 
Vice (Executive Branch). He was 


not offered a post in the Provincial 
Civil Service (Executive Branch) on 
the ground that the reservation of 2% 
in the Uttar Pradesh Civil Services for 


- physically handicapped persons had 


been revoked by the State Government 
by their letter dated 13.1979 in regard 
to the Provincial Civil Service (Execu- 
tive Branch) Thereupon the appellant 
filed a Writ Petition under Article 226 
of the Constitution in the Allahabad 


High Court. The Writ Petition was dis- 
missed by the High Court on the ground 


that there was no reservation of posts 
for physically handicapped persons in 
the Provincial Civil Service (Executive 
Branch). The appellant has come be- 
fore us under Article 136 of the Cons- 
titution. 

3. As far back as 1972, the Uttar 
Pradesh Government by G.O. No, 43 
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90/66-Apptt. 4 dated July 18: ae 
announced ‘for the physically handi- 
capped persons, the reservation in 
Government Departments were directed 
to follow the policy for reservation in 
services accordingly. Later, by GO. 
No. 7/4/1971-Personnel-2 dated May 
20, 1978 the Government of Uttar Pra- 
desh while affirming the reservation of 
2% post for the appointment of disab- 
Jed persons in all the services under the 


Government,” defined who is a physically 


handicapped person was and added the 

following instruction: — 
‘‘That in this context. I have to 
make it clear that the physical 
disability should. not be of the 
nature which may cause interfe. 
rence in discharge of duties and 
obligations attached to the con- 
cerned service. Accordingly, if 
the service*® 1s “as “such” “that. i 
requires continuous use of eye, 
then in such case reservation can. 
not be given to the blind persons. 
In the same manner if some 
services specifically involves the 
hearing faculty then no reserva- 
tion can be given to the deaf per- 
sons in such services and ina 
service where the use of a parti- 


cular organ of the body is to be 
used then person disabled of 


that particular organ cannot be 
given reservation in that service. 
On the basis of the principle 
every department will issue nece- 
ssary orders regarding reservat- 
ion for the post under their sub- 
ordination,” 


O. Chinnappa Reddy 
Judge 
Supreme Court of Ind 


4. It appears that there was sor 
discussion within the department pt 


suant to a letter from the Public Ser 
ice Commission and there was a pr 


posal not to reserve any post for d; 
abled persons in the Provincial Cin 


Services. This proposal, however, d 
not result in the issuance of any G.I 


by the Government. But the Publ 
Service Commission was informed | 
the Government by their letter dat 
1.3.1979 that none of the categories: 
disabled persons was suitable for a 
pointment of the U.P. Civil Servi 
(Executive Branch) and no reservatic 
for disabled persons might be made i 
the Provincipal Civil (Executiy 
Branch) Services. A perusal of the le 
ter dated 1.3.1979 indicates that it we 
confined to ‘recruitment on the bas 
of Combined State Services Examin: 
dated 1978’. It was not intended t 
be an amendment of G. O. No. 43/90/6 
July 18, 1972 orG.O. No. 7/4/197 
dated May 20, 1978. It was ne 
intended to depart from general rul 
of reservation of 2% posts in favour ¢ 
disabled person in the case of the Pro 
vincial Civil Service (F-:xecutive Branch 
Again in 1981 the Chief Secretary 
Government of Uttar Pradesh addr 
ssed all the Secretaries to the Govern 
ment, .Heads of Departments and Com 
missioners in Uttar Pradesh pointin 
out. that though a provision for resel 
vation of 2% posts was also for physi 
cally handicapped persons by G.C 
No. 43/90/66 dated July 18, 1972 i 
the services under the State Goveri 
ment, appointments had not bee! 
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made of handicapped persons in accor- 
dance with the reservation. The nece- 
ssity of making appointments of physi- 
cally handicapped persons to the re- 


served posts was impressed upon all . 


the Secretaries, Heads of Department 
and Commissioners and it was partti- 
cularly brought to their attention that 


1981 had been declared as ‘the Inter- | 


national Year for the Physically Hand- 
icapped Persons’. It was also directed 
that vacancies should be carried for- 
ward and efforts should be made to 
ensure that the maximum number of 
physically handicapped persons were 
appointed. In the face of this commun- 
ication from the Chief Secretary, we 
think that it is now futile for the Gover- 
nment to contend that the appellant 
cannot be appointed to the Provincial 
Civil Service (Executive Branch). Havy- 
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ing announced their determination, 
very rightly too in our opinion, to re- 
habilitate physically handicapped per- 
sons, by reserving posts for them in all 
the services of the Government, the 
Government cannot now create need- 
less. The State Civil Service (Executive 
Branch) is a large enough service 
which can easily accommodate physica- 
lly handicapped persons in suitable 
posts. A direction will, therefore, be 
issued to the Government of Uttar 
Pradesh to appoint the appellant to 
the Uttar Pradesh Civil Service (Exec- 
tuive Branch) with effect from the date 
on which he should have been appoi- 
nted in the ordinary course. He will be 
entitled to all the other service bene- 
fits. He is also entitled to costs. The 
appeal is allowed accordingly. 

Appeal allowed. 
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OBSERVATION 


Seniority challenged after 20 years—A Government servant after 3/4 years 
»pointment be allowed to attend the duties without any sense of insecurity. 


OBSERVED BY 


O. Chinnappa Reddy And E.S. Venkataramiah 
Hon’ble Judges Supreme Court of India. 


Civil Appeal Nos. 2922-26 of 1981, decided on 3th September, 1986, between 
R. Mudgal and others, Appellants, v. R. P. Singh and others, Respondents. 


TEXT 


Venkataramiah, J.:-Some of the offici- 
is who had been directly appointed as 
ssistants in the Intelligence Bureau of 
Government of India in the year 
57 filed a writ petition inthe year 
76 in Civil Writ Petition No. 638 of 
176 on the file of the High Court to 
elhi questioning the validity of the 
ppointments of certain other Assistants 
1 the Intelligence Bureau of whom 
ome had been appointed prior to | Z, 
954 and the remaining had been appo- 
ited or absorbed as Assistants prior to 
he induction of the writ petitioners 
nto service as Assistants and also the 
ssignment of seniority of them over 
nd above the petitioners in the Writ 
etition. The said Writ Petition was 
ismissed by the learned Single Judge. 
werieved by the decision of the Lear- 
ed Single Judge, the Petitioners in the 
rit Petition filed an appeal in the latt- 
ts Patent Appeal No. 6 of 1978 before 
Division Bench of the High Court, the 
Jivision Bench allowed the appeal, 


set aside the judgment of the learned 
Single Judge and held that the posts 
of Assistants which existed on 1.2.1954 
had to be filled by persons who were 
eligible in terms of Paragraph 15 of the 
reorganisation Scheme of 1955 effective 
from 1.2.1954 and that there was infrin- 
gement of the terms of Paragraph 15 in 
their cases. The Division Bench also 
gave some of the ancillary directions res- 
ulting in the disturbance of the senio- 
rity of the respondents who had been 
working inthe intelligence Bureau. By 
the date of the said judgment the said 
respondents had put in more than 25 
years of service as Assistants in the In- 
telligence Bureau Aggrieved by the 
decision of the Division Bench, the 
Union of India as well as the officials, 
who had been appointed prior to the 
date on which the writ petitioners were 
appointed have filed these two appeals 
by special leave. 

2. At the outset it should be sta- 
ted that it is distressing to see that cases 
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of this kind where the validity of the 
appointments of the officials who had 
been appointed more than 32 years, age 
is questioned, are still being agitated in 
courts of law. A Government servant 
who 1s appointed to any post ordinarily 
should at least after a period of 3 or 4 
years of his appointment be allowed to 
attend to the duties attached to his post 
peacefully and without any sense of in- 
security. It is unfortunate that in this 
case the officials who are appellants be- 
fore this Court have been put to the 
necessity of defending their appoint- 
ments as wellas their seniority after 
nearly three decades. This kind of fruit- 
less and harmful litigation should be 
discoraged. 


The ministerial posts in the Intelli- 
gence Bureau were reorganised wtih 
effect from 1.2.1954 vide Ministry of 
Home Affairs Letter No. 40/154/49. P. 
II] dated 17.8.1955. In accordance with 
the said Scheme the Ministerial Duty 
Posts were reorganised in to following 
three categories : 


Category A— Administrative officer 
and the Assistant Dir- 
ector (Non-Police) 


Category B— Superintendentss and 
Assistant Superinten- 
dents. 


Category C— Assistants 


All Deputy Posts in Category ‘C’ 
were required by that Scheme to be 
filled by Assistants or U.D. Cs, placed in 
charge of such posts. The posts of Assis- 
tants were classified as belonging to 
Grade IV in the Intelligence Bureau 
Service. The mode of initial con- 
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stitution of Grade IV. confirm: 


ion of the existing Assistants cal 
‘departmental candidates’ at the j 
tial stage and the future recruitms 
to Grade IV consisting of Assistaj 
were regulated by Paragraphs 15 and 
of the said scheme. The principle 
fixation of seniority as laid down int 
Ministry of Home Affairs Office Men 
randum No. 29/1/40 Ests (s) dat 
14.3.1940 was that if a vacancy arc 
in the cycle meant for a direct recit 
the direct recruit would rank sen 
to the departmental candidate ey 
though the direct recruit joined 1 
post after the departmental cand 
ates had-been promoted and cont 
med. This principle of fixation 
seniority was subsequently  sups 
seded by the Ministry of Home Af 
irs. Office Memorandum No. 30/4 
48- Apptts. dated 22.6.1949 whi 
provided that the seniority would 
determined onthe basis of the leng 
of service. Prior to the reorganisati 
which came into force with effect fre 
1.2.1954 the seniority of Assistants 
the Intelligence Bureau was fixed . 
the basis of the 1946 Office Mem 
randum. 

3. Before the reorganisation 
the Intelligance Bureau the dir 
recruitment of Assistants in t 
Intelligence Bureau was made throw: 
the Employment Exchange, advertis 
ments and by inviting applications 
persons working in other Minister 
etc. The Intelligence was exempt 
from making recruitment to | 
ministerial posts through the Uni 
Public Service Commission in acct 
dance with the Government orde 
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issued from time totime. No direct 
recruitment was made through the 
Union Public Service Commission. 
It was only after 
of the ministerial posts in the Intellige- 
nce Bureau that the Union Government 
was required to make direct recruitment 
of Assistants in the ratio of 85% 
through the Union Public Service 
Commission and 15% by promotion of 
U.D. Cs in terms of the said Scheme. 
The Intelligence Bureau was again 
exempted from the purview of the 
Union public Service Commission since 
1969 and now we are told that it 
conducts its own examination for 
making recruitment of Assistants 
directly. 

4. The officials who were shown 
as Respondents Nos 3to 9,.12 to 3l 
& 42to 49 in the Writ. Petition were 
working as Assistants on 1.2 1954, ie., 
the date of the reorganisation of the 
ministerial posts in the Intelligence 
Bureau, Respondent Nos. 10 and 11 
in the Writ Petition were appointed as 
direct recruits through other sources 
before the Intelligence Bureau Ministe- 
rial Reorganisation Scheme was issued 
on 17.8.1955. Respondent Nos 32 to 
41, 50 and’ 51 are those officers who 
were promoted fiom the posts of 
U.D.Cs to the posts of Assistants 
against 15% quota of promotees 
prescribed in the reorgnisation scheme. 
The petitioners who had filed the Writ 
Pertition were, however, recruited 
through the competitive examination 
held by the Union Public Service 
Commission in the year 1955 against 


the reorganisation 
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85% quota of direct recruitment provi- 
ded for in the Scheme and they joined 
Service: in 1957. The first draft 
seniority list of the Assistants was 
issued in 1958 on the basis of length of 
continuous service’ placing the officials 
who were respondents to the writ peti- 
tion above the petitioners therein and 
was duly circulated. No objections — 
were received from the writ petitioners 
against the seniority assigned to them 
in the said seniority list. Subsequently, 
the seniority lists in the Grade of 
Assistants were again issued in 1961 
and 1965 but again no objections were 
raised by the writ petitioners except 
petitioner No. 6 who ojected to 
the 1965 list. In 1959 the Ministry of 
Home Affairs issued another Office 
Memorandum No. 9/11/52/IPS dated 
22.12.1959 in supersession of the 1949 
Office Memorandum laying down the 
principles of fixation of seniority. 
Accocrding to this Memorandum, the 
seniority was to be fixed on _ the 
basis of the date of confirmation as 
against the 1949 Office Memorandum 
which laid down that the seniority 
should be fixed in accordance with the 
length of service. Onthe basis of the 
1956 Office Memorandum the seniority 
list as maintained in the Intelligence 
Bureau upto 1965 was revised in March, 
1968. In the revised seniority list the 
writ petioners became seniors to many 
of the Departmental Assistants (who 
had been impleaded as respondents) 
who had a _ longer’ length of 
service but for one reason or the 
other had not been confirmed in the 


I32 
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said post or were confirmed after the 
confirmation of the writ petitioners. 
The 1959 Office Memorandum came 
up for consideration before the Supr- 
eme Court in Union of India & Ors. 
v. M. Ravi Varma & Ors. etc. (1982) 
3 SCC 992. In that decision this Court 
held that the Office Memorandum 
dated 22.12.1959 had expressly made 
it clear that the general principles 
embodied in the annexure thereto were 
not to have any retrospective effect and 
in order to put the matter beyond any 
pale of controversy it had been men- 
tioned that ‘hereafter the seniority of 
all persons appointed in the various 
Central Services after the date of these 
instructions should be determined in 
accordance with the general principles 
annexed hereto.’ In accordance with 
the above view this Court held that 
the seniority of the two respondents 
in that case, whose seniority was in 
issue, had to be determined on the 
basis of their length of service in accor- 
dance with Office Memorandum dated 
22.6.1949 and noton the basis of the 
date of their confirmation because they 
had been appointed prior to 22.2. 
1969. Iwo of the respondents in the 
writ petition out of which these appe- 
als arise, 1-e. respondent Nos. 7 and 
36 had also filed writ petitions in the 
High Court of Andhra Pradesh chall- 
enging the seniority list of Assistants 
in the Intelligence Bureau which had 
been issued is March, 1962. The And- 
hra Pradesh High Court by its judg- 
ment dated 11.11.1974 on the basis 
of the decision in Ravi Varma’s case 
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(supra) held that the seniority of respon: 
dents 7 and 36 should be fixed on basis 
of the 1949 office Memorandum. On the 
basis of the judgment in Ravi Varma’s 
case (supra) and the decision of 
the High Court of Andhra Pradesh 
referred to above, the seniority list 
of the Assistants in the Intelligence 
Bureau was again revised for correct- 
ing the error committed earlier anda 
draft partial seniority list was issued 
on 16-6-1975 proposing to revive the 
earlier list dated 22-12-1958. In this 
seniority list the respondents in the 
writ petition, who were working as 
Assistants at the time of the reorgani- 
sation and were governed by the 1949 
Office Memorandum were shown as 
seniors to the petitioners who had 
filed the writ petition in accordance 
with the position in the 1958 seniority 
list. The ‘petitioners filed objections 
to the said seniority list. Their objec: 
tions were not accepted and a seni- 
ority list was issued in January, 1976 
showing the officials who had been 
impleaded as respondents in the writ 
petition as seniors to the petitioner in 
the writ petition. In the writ petition 
the petitioners questioned the validity 
of the above seniority list published in 
January, 1976. é 

5. The respondents in the writ 
petition raised a preliminary objection 
to the writ petition stating that the 
writ petition was liable to be dismiss- 
ed onthe ground of laches. Although 
the learned Single Judge and the Di-_ 
vision Bench have not disposed of the 
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above writ petition on the ground of 
delay, we feel that in the circumstan- 
ces of this case the writ petition should 
have been rejected on the ground of 
delay along. The first draft seniority 
list of the Assistants was issued in 
the year 1958 and it was duly circ- 
ulated amongst all the concerned offi- 
cials. In that list the writ petitioners 
had been shown below the respondents. 
No objection were received 
from the petitioners against the seni- 
ority list Subsequently, the seniority 
lists were again issued in 1961 and 
1965 but again no objections were 
raised by the writ petitioners, to the 
seniority list of 1961 but only the 
petitioner No. 6in the writ petition 
represented against the seniority list 
of 1965. Wehave already mentioned 
that the 1968 seniority list in which 


the writ petitioners had been shown 
above the respondents had been 


issued on a misunderstanding of the 
Office Memorandum of 1959 on_ the 
assumption that the 1949 Office Mem- 
orandum was not applicable to them. 
The June 1975 seniority list was pre- 
pared having regard to the decision 
in Ravi Varma’s case (supra) and the 
decision of the High Court of Andhra 
Pradesh in the writ petitions filed by 
respondent Nos. 7 & 36 and thus the 
mistake that had crept into the 1968 
list was rectified. Thus the list was 
finalised in January, 1976. The petiti- 
oners who filed the writ petition sho- 
uld have in the ordinary course que- 
stioned the principle on the basis of 
which the seniority lists were being 
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issued from time to time from the 
year 1958 and the promotions which 
were being made on the basis of the 
said lists within a reasonable time. 
For the first time they filed the writ 
petition in the High Court in the year 
1976 nearly J8 years after the first 
draft seniority list was published in 
the year 1958. Satisfactory service 
conditions postulate that there should 
be no sense of uncertainty amongst 
the Government servant created by the 
writ petition filed after several years 
as in this case. It is essential that 
any one who feels aggrived by the 
seniority assigned to him should ap- 


proach the Court as early as possible 
as otherwise in addition to the crea- 


tion of a sense of imsecurity in the 
minds of the Government servants there 
would also be administrative complic 
ations and difficulties. Unfortunately 
in this case even after nearly 32 years 
the dispute regarding the appointment 
of some of ‘the respondents to the 
writ petition is still lingering in this 
Court. In these circumstances we co- 
nsider that the High Court was wrong 
in rejecting the preliminary objection 
raised on behalf of the respondents to 
the writ petition on the ground of 
laches. The facts of this case are 
more or less similar to the facts. in 
RS. Makashi & Ors, v.- I. M. Menon 
&- Ors. (198). 2 2 -8.C- KR 69: Ine 
said decison this Court observed at 
page 100 thus : 

‘In these circumstances, we 

consider that the High Court 

wrong in over-ruling the pr- 
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eliminary objection raised by 
the respondents before it, that 
the writ petition should be 


dismissed on the preliminary 
ground of delay and _ laches, 


isasmuch as it seeks to disrupt 
the vested rights regarding the 
seniority, rank and promotions 


which accrued to a large num- 
ber of respondents during the 


period of eight years that had 
intervened between the passing 
of the impugned Resolution 
and the institution of the writ 
petition. We would accordingly 
hold that the challenge raised by 
the petitioners against the se- 
niority Principles laid down in 
the Government Resolution of 
March 22, 1968 ought to have 


been rejected by the High Court 
on the ground of delay and 


laches and the writ petition in 
so for as it related to the pra- 
yer for quashing the said Go- 
vernment Resolution should 
have been dismissed.” 

We are in respectful agreement 


with the above observation. 
7. Wemay refer here to the we- 


ighty observations made by a Consti- 
tution Bench of this Court in Maloon 


Lawrence Cecil D’ Souza v. Union of 


India & Ors. 


(1975) Supp SCR 409, 


at page 413, 414 which are as follows: 


‘Although security of service 
cannot be used asa _ shield ag- 
aimst administrative action for 
lapse of a public servant, by 
and large one of the essential 
requirements of contenment and 
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efficiency in public services — 
a feeling of security. Itis d 
ficult no doubt to guarante 
such security in all its varie 
aspects, it should at least t 
possible to ensure that mat 
ers like one’s position in th 
seniority list after having bee 
settled for once should not b 
liable to be reopened after laps 
of many years at the instane 
of a party who has during th 
inteavening period chosen t 
keep quiet. Packing up ol 
matters like seniority after 
long time is likely to resul 
in abministrative complicat 
ons and difficulties. It woul 
therefore, appear to be in th 
interest of smoothness and eff 
ciency of service that suc 
matters should be given a qu 
ietus after lapse of some time. 

8. We feel that in the circumst 
ances of this case, we should not em 
bark upon on an enquiry into th 
merits on the case and that the wri 
petition should be dismissed on th 
ground of laches alone. 

9. We accordingly allow thes 
appeals, set aside the judgment of th 
Divisision Beuch of the High Cour 
and dismiss the writ petition filed ii 
the High Court. We also direct tha’ 
all the promotions made in the Inte 
lligence Bureau shall be reviewed i 
accordance with the impugned senior 
ity list dated January 28, 1976 Tile 
shall be no order as to costs. 

Appeal iow 
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OBSERVATION 


Age determination—In calculating a person’s age, the date of his birth must be 
contended as a whole day and he attains the specified age onthe day preceding the 


anniversay of his birth day. 


OBSERVED BY 


A P. Sen and 
B.C. Ray 


Hon’ble Judges, Supreme Court of India. 


Civil Appeal No. 531 of 1986, decided on 28th August, 1986 between Prabhu 
Dayal Sharma, Appellant, v. State of Rajasthan and another, Respondents. 


TEXT 


Sen, J. The short point involved in 
this appeal by special leave pertains to 
the determination of age at a particular 
point of time. The question is whether 
the appellant having his date of birth as 
January 2, 1956 had attained the age of 
28 years on January 1, 1984 and was 
therefore disqualified form being con- 
sidered for direct recruitment to the 
Rajasthan Administrative Service under 
r. 11-B of the Rajasthan State & Subor- 
dinate Services (Direct Recruitment by 
Competitive Examination) Rules, 1962 
(for short ‘the Rules’). 

2. But very briefly the essential 
facts are these. The Rajasthan Public 
Service Commission invited applications 
for direct recruitment to the Rajasthan 


Administrative Service and allied Servi- 
ces of the Government of Rajasthan by 


a competitive examination to be held in 
1983. Under the directions issued by 
the Commission, the minimum age pres- 
crided for candidates was 21 years and 


the maximum 28 years. It was prescri- 
bed that the candidate should have attai- 
ned the age of 21 years on January |, 
1984 and should not have attained the 
age of 28 years ie. on the first day of 
January next~ following the last date 
fixed for receipt of application. The 
appellant was allowed to appear in the 
written examination, but by an order 
dated June 12, 1984, the Asststant 
Secretary to the Commission intimated 
the appellant that his candidature was 
rejected on the ground that he had 
attained the age of 28 years on January 
1, 1985 and was therefore ineligible for 
consideration. Feeling aggrieved, the 
appellant moved the High Court under 
Art. 226 of the Constitution and conten- 
ded that his date of birth was January 
2, 1956 and that he had not attained 
the age of 28 years on January 1, 1984. 
His claim was contested by the respon- 
dents who pleaded that the appellant 
had attained the age of 28 years on 
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January 1, 1984 and therefore his form 
was properly rejected. During the pen- 
dency of the writ petition, the High 


Court by an interim order dated Septem- 


ber 14, 1984 directed the -Commission 


to interview the appellant if he was 
otherwise eligible for being considered 


except on the ground of age. The appe- 
llant was accordingly interviewed but 
the result was withheld. A learned 
Single Judge by his judgment and order 
dated January 19, 1985 held that if the 
date of birth of the appellant was Jan- 
uary 2, 1956 he would complete the age 
of 28 years only at the end of the day 
on January 1, 1984 and therefore he 
could not be said to have attained the 
age of 28 years on that date. He accor- 
dingly held that the Commission was 
not justified in rejecting the candidature 
of the appellant on the ground that he 
had attained the age of 28 years on 
Januray 1, 1984 and therefore was not 
eligible for consideration. 

2. On appeal, a Division Bench 
disagreed with the view expressed by 
the learned Single Judge and reversed 
his judgment on the ground that the 
words used in R. 11-B of the Rules are 
‘must not have attained the age of 28 
years On the first day of January next 


following the last date fixed for receipt 
of application’ and not that he should 


have completed the age of 28 years on 
that day. They relied upon the undisput- 
ed fact that the first day of January next 
following the last date fixed for receipt 
of application in this case was January 
1, 1984 Accordingly, they held that the 
appellant was born on January 2, 1956 
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and, as such, he had attained the age of 
28 years as soon as the first day of Jan- 
uary, 1984 commenced. They further 
held that the appellant had not only 
attained the age of 28 years, but had 
also completed the same at 12 0’ clock in 
the midnight of January 1, 1984. Accor- 
ding to the learned Judges, on January 
2, 1984, the appellant would be one day 
more than 28 years and, as such he was 
disqualified to appear at the examina- 
tion under R. 11-B of the rules. The con- 
clusion of the learned Judges may best 
be stated in their own words : 


“In calculating a person’s age the 
day of his birth must be counted 
as a whole day and he attains the 
specified age on the day preced- 
ing anniversary of his birth day”. 


3. In coming to that conclusion 
the learned Judges relied upon the lang- 
uage of R 11-B of the Rules which pre- 
scribes the age limit for the said exami- 
nation and also referred to S. 4 of the In- 
dian Majority Act 1875. They have reli- 
ed on certain decisions of different High 
Courts, particularly to that in G. Vatsa- 
la Rani represented by guardian and 
father, P.M G. Kini v. Selection Comm- 
ittee for Admission to Medical College, 


_ Bangalore-2, represented by the secre- 


tary AIR 1967 Mysore 135, and to some 
English decisions laying down the prin 
ciple for determination of age. : 

4. Itis argued that the learned 
Judges were in error in introducing the 
legal concept of the age of majority as 
laid down in S. 4 of the Indian Majority 
Act, 1875 for the purpose of interpreting 
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I1B. It is said that the purpose of r. 
B. framed by the Government was to 
escrible the minimum and maximum 
e limits for entry into the Raiasthan 
dministrative Service and allied servic- 
of the Government of Rajasthan. It is 
bmitted that as commonly understood 
person- attains a particular age after 


-has completed a given number of ye- 
s. It is said that there is no reason 


hy the words of R. 11B ‘must have att- 
ned the age of 21 years and must not 


ive attained the age of 28 years’ shou- 
not be understood in the ordinary 


nce. At first blush, the contention ad- 
inced appears to be rather attractive 
it on deeper consideration it cannot 
evail. 

5. Learned counsel for the appe- 
int drew our attention to the fact that 
e Union Public Service Commission 
is been interpreting the words ‘must 
ave attained the age of 21 years and 


ust not have attained the of 26 
sars on the first day of August next 


lowing’ in the way the appellant co- 
‘ends for. These words are taken from 
4of the Indian Administrative Ser 
ce (Appointment by Competitive Exa- 
ination) Regulations, 1955 framed by 
ie Central Government in pursuance 
FR. 7 of the Indian Adminstrative Ser- 
ce (Recruitment) Rules, 1954, Presum- 
sly, there would be similar provisions 
ying down the qualification as to age 
other central services as well. R. 4 in- 
far as material reads: 


“4. Conditions of Eligibility-In 
order to be eligible to compete 


at the examination, a candidate 
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must satisfy the following condi- 

tions, namely : 

Gi) Re, Co) Coho, Cate> Gane, € 

(ii) Age—He must have attained 
the age of 21, and not attai- 
ned the age of 28 on the first 
day of August of the year in 
which the examination iS 
held : 

Provided that the upper 
age limit may be relaxed in 
respect of such categories of 
persons as may from time to 
time, be notified in this beha- 
If by the Central Government 
to the extent and subject to 
the conditions notified in res- 
pect of each category.” . 

6. Undoutedly, the Union Public 
Service Commission has been interpre- 
ting the provision as to attainment of 
age in a like manner. This would be 
clear from the advertisement issued by 
it on December 8, 1984 which is in 
these terms : 

“Age limit : (ka) The candi- 
date should have attained the 
age of 21 years on 1 st August 
1985, but should not have att- 
ained the age of 26 years, that 
is he should not have born 
before the 2nd August, 1959 
and after the 1 st August, 
1964.” 

We are afraid, the interpretation of 
R. 11B. of the Rules cannot proceed up- 
on the basis adopted by the Union Pub- 
lic Service Commission. 

Rule 11B. of the Rules provides : 


i) J ‘ 
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“11B, Age, Notwithstanding 


anything contained regarding 
age limit in any of the service 


Rules governing through the 
agency of the Commission to 
the posts in the State Service 
and in the Subordinated Ser- 
vice mentioned in Schedule | 
and in Schedule II respecti- 
vely, a candidate for direct 
recruitment to the posts to be 
filled in by combined compe- 
titive examinations conducted 
by the Commission under 
these Rules must have attai- 
ned the age of 21 years and 
must not have attained the 
age of 28 years on the first 
day of January next following 
the last date fixed for receipt 
of application.” 

It is plain upon the language of R. 
11B that a candidate ‘must have attained 
the age of 21 years and must not have 
attained the age of 28 years on the first 
day of January next following the last 
date fixed for receipt of application.’ 
Last day fixed for receipt of application 
in this case, was January I, 1983. First 
day of January next following that day 
would be January I, 1984. The object 
and intent in making R. 11B was to pre- 
scribe the age limits upon which the eli- 
gility of a candidate for direct recruit- 
ment to the Rajasthan Administrative 
Service and other allied services is gov- 
erned. At first impression, it may seem 
that a person born on January 2, 1956 
would attain 28 years of age only on 
January 2, 1984 and not on January 1, 
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1984, but this is not quite accurtae. 
calculating a person’s age, the day 


his birth must be counted asa whe 


day and he attains the specified age ¢ 
the day preceding, the anniversary of I 
birth day. We have to apply well acce 
ted rules for computation of time. O; 
such rule is that fractions of a day w 
be omitted in computing a period 
time in years or months in the sen 
that a fraction ofa day will be treat 
as a full day. A legal day commences; 
12 o’clock midnight and continues u 
the same hour the following nigh 
There is a popular misconception tha 
person does attain a particular age ut 
less and until he has completed a give 
number of years. In the absence of ar 
express provision, it is well-settled : 
any specified age in law is to be com 
ted as having been attained on the : 
preceding the anniversary of the bif 
day. 
7. In Halsbury’s Laws of - 
3rd edn., vol. 37, Para 178 at p. iF 
the law was stared thus : 
In computing a period 
time, at any rate, when co 
ted in years or months, 01 
regard is generally paid t 
fractions of a day, in the ser 
se that the period is cea 
as complete although it 
short to the extent of a fi 
tion ofa day... 4 | 
Similarly, in eatcnlanae a pe 
son’s age the day of his birth 4 
nts asa whole day, and he” 
tains aspecified age on the a: 
next before the 


anniversary of 
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irth day.” 

8. We have come = across two 
inglish decisions on the point. In 
Pex v. Scoffin, LR (1930) 1 KB 741, 
he question was whether the accused 
ad or had not completed 21 years 
fage. S. 10 (1) of a Criminal Just- 
se Administration Act, 1914 provides 
hat a person might be sent to Bors- 
alif it appears to the court that he 
s not more than 21 years of age. The 
cused was born on February Lf 
909. Lord Hewart, Cl. held that the 
accused completed 21 years of age on 
february 16, 1930 and he was one 
jay more than 21 years of age on Feb- 
ary 17, 1930 which was the Commi 
sion day of Manchester Assizes. 


9. In Re. Shurey, Savory V, Shu- 
ey, LR (1918) | Ch. 963, the ques- 
ion that arose for decision was this : 
Does a person attain a specified age 
nlaw on the anniversary oF his or 
ner birthday, or on the day preceding 
that anniversary? After reviewing the 
earlier decisions, Sargant, J. said that 
law does not take cognizance of part 
ofa day and the consequence is that 


person attains the age of twenty one years 


or of twenty five years, of any specified 
age, on the day preceding the annive- 
rsary of his twenty-first or twenty-fifth 
birthday or other birthday, as the case 
may be. 

10. From  Halsbury’s Laws of 
England, 4th edn., vol. 45, para 1143 
at p. 550 it appears thats 9 of the 
Family Law Reforms Act, 1969 has 
abrogated the old common law rule 
stated in re. Shurey, Savary v- Shurey 
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(supra). 

ll. It is in recognition of the 
difference between how a person’s age 
is legally construed and how it is un- 
derstood in common parlance. The 
Legislature has expressly provided in 
s.4 of the Indian Majority Act, 1875 
that how the age of majority is to be 
computed. It reads: 

“4. Age of majority how 

computed — 

In computing the age of any 
person, the day on which he 
was born is to be included as 
a whole day, and he shall be 
deemed to have attained majo- 
rity, if he falls within the first 
paragraph of s. 3, at the be- 
ginning of the twenty first an- 
niversary of that day, and if 
he falls within the second 
paragraph of S. 3, at the be- 
ginning of the 18th anniversary 
of that day.” 

The Section embodies that in com- 
puting the age of any person, the day 
on which he was born is to be inclu- 
ded as a whole day and he must be 
deemed to have attained majority at 
the beginning of the eighteenth anni- 
versary of that day. As already stated, 
a legal day commences at 12 0’ clock 
midnight and continues until the same 
hour the following night. It would 
therefore appear that the appellant 
having been born on. January 2, 1956, 
he had not only attained the age of 28 
years but also completed the same at 12 
0’ clock on the midnight of January 1, 
1984. On the next dayie. on January 
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2, 1984, the appellant would be one 
day more than 28 years. The learned 
Judges were therefore right in holding 
that the appellant was disqualified for 
direct recruitment to the Rajasthan Ad- 
ministrative Service and as such was 
not entitled to appear at the examin- 
ation held by the Rajasthan Public 
Service Commission in 1983. We aff- 
irm the view taken by the learned Jud- 
ges aS also the decision inG. Vatsala 
Rani’s case, supra. 

12. Itis rather unfortunate that 
the appellant should upon the constru- 
ction placed on R. 11B of the Rajast- 
han State & Subordinate Service (Direct 
Reecruitment by competitive Examina- 
tion) Rules, 196? fail to secure entry 
into the Rajasthan Administrative Ser- 
vice and allied services of the Govern- 
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ment of Rajasthan merely because — 
exceeds the upper age limit just | 
one day. The Government ought 
consider the question of relaxing 1 
upper age limit in the case of the a 
pellant in order to mitigate the har 
ship, if otherwise permissible. The 
is need for a provision like the provis 
to R. 4 of the Indian Abministratis 
Service (Appointment by Competitiy 
Examination) Regulations, 1955, col 
ferring the power of relaxation on tk 
State Government under certain cor 
ditions without which a deserving cai 
didate would be rendered ineligible fe 
appointment. 

13. The result is that the appeé 
must fail and is accordingly dismisse 
There shall be no order as to costs. 

Appeal dismissed, 


a 
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OBSERVATION 


Termination — Absent from service— Without considerin 
d foreign service, the service conditions there, 


g the position in the depu- 
his position there ete. is not justified. 


OBSERVED BY 


V. Khalid and G. L Oza 
Hon’ble Judges Supreme Court of India. 


W.P. No. 3832 of 1978 decided on 19th September, 1986, between V. Sriddharan 
air, Petitioner v. State of Kerala and others, Respondents. 


TEXT 


Khalid, J. The petitioner was a 
aboratory Attendant in the University 
termediate College (now called Arts 
ollege), Trivandrum in the Collegiate 
ducation Department. He was deputed 
the City Improvement Trust as per 
overnment Order dated 24.10 61. The 
riod of deputation was two years from 
e date of the Order or from the date 
his relief from the College. He was 
lieved of his duties with effect from 
).10.61, by the Department of Colle- 
ate Education. His deputation period 
as extended for a further period of 
ve year from 1.11.63 and for a further 
riod of two years with effect from 
11.64. The extended period expired 
1 31.10.66. In the last order extending 
e period of deputation, it was made 
ear that no further extension would 
allowed. 

2. During the deputation period 
> was promoted as Upper Division 
lerk in the City Improvement Trust. 
he Petitioner made a representation 


on 3.9.66., requesting the State Govern- 
ment to allow him to continue in the 
City Improvement Trust, terminating 
his lien in the Collegiate Education 
Department. No orders were passed by 
the Directorate of Collegiate Education 
or by the Government on this represen- 
tation. 


3. The petitioner continued in the 
City Improvement Trust, on deputation. 
Meanwhile the City Improvement Trust 
was merged with the Kerala State Hou- 
sing Board, respondent No. 3 herein. 
While so, on 29 3.72, orders were passed 
terminating the lien of the petitioner 
in the Department of Collegiate Educa- 
tion in purported exercise of the powers 
contained in Rule 24 of the Kerala Ser- 
vice Rules A show cause notice was 
issued by the Director of Collegiate 
Education on 21.3 1973, asking the peti- 
tioner to submit his explanation against 
the proposed removal of his lien in that 
department. The petitioner submitted 
a representation dated 26,3,1973, stating 


ae 9 
Uc. 
r wd 
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that he was not at fault in not joining 
duty in the parent department and that 
he was ratained in foreiyn service antici- 
pating Governmen’s orders. In view 
of the merger of the City Improvement 
Trust with the Kerala Housing Board, 
he was not interested in continuing on 
deputation. He further requested that 
the period after 1-11-1966, may be trea- 
ted as an extension of the deputation 
period. The explanation was not accep- 
ted and orders were finally passed ter- 
minating the lien of the petition. 


4. Jt is necessary to state a few 
facts to understand what happened after 
the petitioner’s deputation. The petitio- 
ner thought that he was secure in the 
deputed service and that he would 
stand to gain therein if he continu.d 
there when compared to his parent 
dcpartment He had challenged the 
order passed by the Director of Colle- 
giate Education terminating his lien 
by filing Original Petition No. 3779 of 
1973 in the Kerala High Court. Ear- 
lier he had filed an Original Petition 
No. 31 of 1973 in the same High Court 
against the State of Kerala and the 
Kerala State. Housing Board when he 
reverted from the post of Upper Divi- 
sion Clerk to that of Lower Division 
Clerk in the Housing Board, far not 
passing the Accounts Test. He succee- 
ded in this writ petition. He appears 
to have been nnduly elated over this 
success and allowed the original peti- 
tion No. 3779 to be dismissed as not 
pressed. The main ground why he did 
not press the original petition No. 3779 
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of 1973 was that he had  obta 
ned a favourable order in the oth 
original petition. As ill-luck woul 
have it, the matter was taken in appeg 
by the State Housing Board and tk 
Division Bench _of the Kerala Hig 
Court reveresed that judgment. Thu 
the petitioner was victim of unfayou 
able circumstances and fluctuations ij 
fortunes. 


5. Normally we would have dis 
missed this writ petition on the shor 
ground that the petitioner had invoke 
the jurisdiciion of the High Court unde 
Article 226 of the Constitution to ge 
the order under challenge in this wri 
petition to be pushed, and after invok 
ing this jurisdiction had allowed th 
Original petition, wherein the said 
challenge was made, to be dismisse¢ 
as not pressed. But, as indicated above, 
the petitioner at that time did not anti: 
cipate what was in store for him in 
future. . 


6. It was as per a Government 
order that he was deputed on foreign 
service It is true that when the deputa- 
tion was extended, it was made clear 
that the deputation would expire on 
31-10-1966 finally. The petitioner was 
put on notice that there would not be 
any further extension. There was some 
indifference on his part. But, there 
was greater in-action on the part of 
the respondent also. The petitioner, 
had made a respresentation on 3-9-1966 
to the respondents on which no ordefs! 
were passed till: 29-3-1972 When thei 
petitioners realised that his prospects 
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were not bright in the Kerala State 
Housing Board as he anticipated ear- 
lier he was left with no option put to 
press his case that the order terminating 
his lien was bad in law. Wedo not 


think that the petitioner should be 
faulted for this in-action when we fined 


that the respondents also contributed 
in a large measure to the unhappy State 
of affairs. 

7. Rule 19 (a) in part 1, Chapter 
Ill of the Kerala Service Rules reads as 
follows: 

‘*‘An officer’s lien on a post may in 

no circumstances be terminated 


even with his consent, if the result - 


will be to leave him without a lien 

Ora suspended lien upon a perma- 

nent post.” 

This rule mandates that an officer’s 
lien on a post shall not be terminated 
even with his consent if the consequence 
is to leave him without a lien or a sus- 
pended lien upon a permanent post. 


The State of Kerala, The Director of 
Collegiate Education and the Kerala 


State Housing Board are parties to writ 
petition. None of these parties have 
filed counter affidavits We do not know 
the service conditions of the petitioner 


in the Housing Board. We do not know 
whether he oceupies a permanent post 


there or not. Nor do we know whether 
he has a lien or a surpended lienin the 
Housing Board. Without being appri- 
sed of these details, the order of termi- 


nation of lien cannot be allowed to 
stand as it would work great injustice 


against the petitioner Rule 24 of the 
Kerala Service Rules is the next rule 
which is attracted in this case, which 


V. Khalid 43 


Judge 
Supreme Court of India 


reads as follows: 
“Unless the Government, in 
view of the special circumstan- 
ces of the case, otherwise 


determine, after five years’ 
continuous absence from 


duty, an officer shall be remo- 
ved from service after follow- 
ing the procedure laid down 
in the Kerala Civil Services 
(Classification, Control and 
Appeal) Rules, 1960.” 


This rule speaks of removal .from 
service when an officer has been continu- 


ously absent from duty for five years. 
This rule speaks of the existence of 
special circumstances which will enable 
the department concerned to save an 
officer from its vice. This rule also sp- 


eaks of the necessity to follow the 
procedure laid down in the’ Kerala 


Civil Services (Classification, Control 
and Appeal) Rules, 1960, for removal 
of an officer from service. The assum- 
ption on the part of the department in 
this case is that the petitioner’s conti- 
nuance in the service of the Housing 
Board constituted absence from duty. 
We cannot subscribe to this view in 


the absence of compelling materials. 
It was not a case of his absenting from 


duty after he was asked by the parent 
department to join it. At no time 


was he asked to join duty in the par- 
ent department Without sperific or- 


ders, the petitioner could not abendon 
the deputed foreign service and join 


the parent department. There should 
be a clear finding of continuous 
absence from duty by the deprtment 
to attract Rule 24. The department 
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also has to satisfy the Court whether 
the special circumstances of this case 
would not rescue the petitioner from 
the rigour or Rule 4. Itis also neces- 
sary for this Court to be satisfied that 
the procedure laid down in the Kerala 
Civil Services (Classification Control 
and Appeal) Rules, 1960, is complied 
with. The order terminating his lien 
is passed on the specious plea that his 
explanation is not satisfactory. The 
order should have been more articulate 
in its, content. To snstain the order 
- would virtually mean to deny the peti- 
tioner his service in the parent depart- 
ment‘and throwing him to the mercies 
of the Housing Board. 


8. In this case, we are concer- 
ned more with considera- 
tion of justice than with more 


technicalities of law. The petitioner 
has filed this writ petition as early as 
in 1978. It would be unfair and un- 
just to treat the period after 31. 10.1966 
to be one of continuous absence from 
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duty. For an effective adjudication of 
the claim of the petitioner, his posi- 
tion in the deputed foreign service, the 
service conditions there, his position 
there, etc., will have to be considered 
in detail That has not been done. 
Under these circumstances, we hold 
that the petitioner is entitled to succ- 
eed. Accordingly, we quash the order | 
No. B. 5-38127/66 dated 29th May, 
1973, issued by the Director of Colle- 
giate Education, Trivandrum, termin- 
ating the lien of the petitioner herein 
and direct the second respondent to 
issue a fresh show cause notice, give 


‘the petitioner an opportunity to make 


his explanation and also an opportun- 
ity of being heard and pass orders 
strictly in compliance with Rule 19 (a) 
and Rule 24 of the Kerala Service Rules — 
and in accordance with law; if the sec-— 
ond respondent still feels that his lien 

should be terminated. 


Petition allowed. 
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Termination—Rule or regulation framed by a public sector undertaking empowe- 
ring the employer to terminate the services of an employee by giving notice of the 
prescribed period or payment of salary in lieu there of is unconstitutional. 
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Civil Appeal No 1969 of 1986 decided on 26th September, 1986, between 


O.P. Bhandari, Appellant v. 
Ors. Respondents. : 


Indian Tourism Development Corporation Ltd. & 


TEXT 


Thakkar, J. A~CAT—scan of this 
appeal reveals three problems, viz— 

I. Whether a rule or regulation 
framed by a public sector undertaking 
which isan authority under the control 
of Government of India is a ‘State’ 
within the parameters of Article 12 of 
the Constitution of India empowering 
the employer to terminate the services 
of an employee by giving notice or the 
prescribed period or payment of salary 
for the notice period in lieu of such 
notice is constitutional ? 

Il. Ifitis unconstitutional, whe- 
ther the employee whose services are 
terminated under the said rule or regu- 
lation is always and invariably entitled 
to reinstatement? Whether option to 
pay compensation in lieu of reinstate- 
ment can be given to the employer in 
fit cases? 


Ill. What would be the appropri- 
ate amount to the be reasonably awarded 
in lieu of reinstatement? 

2. These are the questions which 
call for answers in this appeal. 

3. Undisputed, are the following 
facts, the same being incapable of being 


disputed. 
(1) The respondent Corporation 
U.T.D.C.) is ‘State’ whithin 


the parameters of Article 12 
of the Constitution of India it 
being an instrumentality of the 
State as per the law enuncited 
by this Court in Central Inland 
Water ‘Transport Corporation 
Limited & Anr. v. Brojo Nath 
Ganguly and Anr. and Central 
Inland Water Transport Corpo- 
ration Limited and Anr. v. 
Tarun Kanti Sengupta and 


ey ‘ 
eo 4 hy 
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Anr. , 
(2) Appellant was an employee of 


the Respondent Corporation 
holding the post of Hotel 


Ranjit, New Delhi, at the mate- 
rial time when his services were 
terminated by the impugned 
order. 

(3) Services of the Appellant were 
terminated in exercise of pow- 
ers under Rule 31 (v) of the 
ITDC Conduct Discipline and 
Appeal Rules 1978, (TDC) 
rules by giving pay for 3 mon- 
ths in lieu of 3 months’ notice 
under the said rule. 

tie. 3b (Vor ine bale -D-C. 

Rules, the constitutional validity of 
which is questioned from the platform 
of Articles 14 and 16 (1) of the Constit- 
ution of India, provides: 


“3, Termination of services 
the services of an employee may be 


terminated by giving such notice or 
notice pay as may be prescribed in 
the contract of service in the following 


mannet- 
ye KX XX ix 

(ii) XX XX oe 
Giiy < XX xx XX 
liv). XK. xe XX 
irae KX Be Ex 


(v) of an employee who comple- 
ted his probationary period 
and who has been confirmed 
or deemed to be confirmed by 
giving him 90 days’ notice or pay 
in lieu thereof. 

this rule cannot co-exist with ofticles 
14 and 16 (1) of the Constitution of 
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India. The said rule must therefore, 
so that the fundamental rights 
guaranteed by the aforesaid constitu- 
tional provisions remain alive. For, 


otherwise, the guarantee enshrined in 
Articles 14 and 16 of the Constitution 


can be set at naught simply _ by fra- 
ming a rule authorizing termination 
of an employee by merely giving a 
notice. In order to uphold the valia- 
dity of the rule in question it willl 
have to be held that the renure 


of service of a citizen who takes up 


employment with the State will dep- 


end on the pleasure or whim of the 


competent authority unguided by any 
principle or policy, 
vices of an employee can be termin- 


ated even though there is no ration- 


al ground for doing so, even arbit- 


rarily or capriciously. To uphold this 
to accord a “magna carta” 
to the authorities invested with these 
powers to practise uncontrolled discrimi-_ 


right is 


and that the ser-— 


‘ 


nation at their pleasure and caprice on, ~ 


considerations not necessarily based on 


the welfare of the organisation but 


possibly based on personal likes and 


dislikes, personal preferences and pre- 


judices. An employee may be retain- 
ed solely on the ground that he is a 


sycophant and iudulges in flattery, 


whereas the services of one who is 
meritorious | 
the art of sycopancy and temperam- 


entally incapable of indulging in flatt- 
The power | 
may be exercised even on the unaf- 
ticulated ground that the former bel- — 
ongs to the same religious faith oris — 


ery may be terminated. 


(but who is wanting in 
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e disciple of the same religious te- 
her or holds opinions congenial to 


im. The power may be exercised 
spending on whether or not the con- 


ned employee belongs to the same 
gion, or to the same caste as that 


P the authority exercising the power, 
f course without saying so. Such 


ower may be exercised even in order 
y make way for another employee 
ho isa favourite of the concerned 
uthority. Provincialism, casteism, ne- 
otism, religious fanatism, and several 
ther obnoxious factors may in that 
ase freely operate on the mind of the 
ympetent authority in deciding whom 
» retain and whom to get rid of. 
nd these dangers are not imaginary 
nes. They are very much real in 


rganisations where there is a conflu- 
nce of employees streaming in from 


ifferent states. Such a rule is cap- 
ble of robbing an employee of his 
ignity & making him a supine per- 
on whose destiny is at the mercy 


f the concerned authority (whom he 


aust humour) notwithstanding the co- 
titutional guarantee enshrined in Art- 
cles 14 and 16 of the Constitution 
fIndia. To hold otherwise is to 
iold that the fundamental right em- 
yedded in Articles 14 and 16 (1) is 
| mere paper tiger and thatit is so 
thereal that it can be oniullified or 
sschewed by a simple device of fra- 
ning a rule which anthorizes termi- 
lation of the service of an employee 
xy merely giving a notice of termi- 
nation. Under the circumstances the 
rule in question must be held to be 
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unconstitutional and void. This Court 
has struck down similar rule in similar 
situations. In State Electricity Board 
v. D.B. Ghosh (1985) 2 CR 1014, Ch- 
innappa Reddy J. speaking for a th- 
ree Judge Bench of this Court has 
Observed that a (similar) regulation 
authorizing the termination of the ser- 
vices of a permanent employee, by ser- 


rving three months’ notice or on pay- 
ment of salary for the corresponding 


period in lieu thereof, was exfacie ‘tota- 
lly arbitray’ and capable of vicious di- 
scrimination,’ And that it wasa naked 
hire and Fire rule and parallel of which 
was to be found only in the ““Henary VII 
clause’ which deserved to be banished 
altogether from employer employee rela- 


tionship. The regulation thus offended 
Article 14 of the Constitution of India 


and deserved to be struck down on that 
account. In Central Inland Water Trans- 
port Corporation Limited and Anr. y. 
Brojo Nath Ganguly and Another and 
Central Inland Water Transport Cor- 
poration Limited and Anr. yv. Tarun 
Kanti Sengupta and Anr. (Supra) a 
Division Bench of this Court has struck 
down a similar rules in so far as it 
authorized termination or employment 


by serving a notice thereunder as being ’ 


violative of article 14 of the Constitu- 
tion of India, inter alia, in as much as 
it was capable of being selectively ap- 
plied in a vicious manner by recourse 
to ‘pick and choose’ formula. 

5. There is, under the circumst- 
ances, no escape from the conclusion 
that Rule 31 (v) of the aforesaid IIDC 
rules which provides for termination of 


Nis 
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the services of the employees of the 
respondent corporation simply by giving 
90 days’ notice or by payment of sal- 
ary for the notice period in lieu of 
such notice, deserves to be quashed. 
As the occasion so demands, we feel 
constrained in place in focus and high- 
light an important dimension of the 
matter. The impugned regulation is 
extremely wide in its coverage in the 
sense that it embraces the ‘blue collar’ 
workmen, the ‘white collar’ employees, 
as also the ‘gold collar’ (managerial 
cadre) employees of the Undertaking. 
In so far as the ‘blue collar’ and ‘white 
collar’ employees are concerned, the 
quashing does not pose any problem. 
In so far as the ‘gold collar, (mana- 
gerial cadre) employees are concerned, 
the consequence of quashing of the 
regulation calls some reflection. In the 


private sector, the managerial cadre of 
employees is altogether excluded from 


the purview of the Industrial Disputes 
Act and similar labour legislations. 
The private sector can cut the dead 
wood and can get rid of a managerial 
cadre employee in case he is consid- 
ered to be wanting in performance or 
in integrity Notso the public sector 
under arule similar to the impugned 
Tule. Public sector undertakings may 
under the circumstances be expored to 
irreversible damage at the hands ofa 
‘gold collar’. employee (belonging to a 
high managerial cadre) on account of 
the faulty policy decisions or on ac- 
count of lack of efficiency or probity 
of such an employee. The very existe- 
nee of the undertaking may be endan- 
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gered beyond recall. Neither the capi 
talist world nor the communist work 
(where an employee has to face a death 
sentence ifa charge of corruption {i 
established) feels handicapped or help 
less and countenances such situation 
Not being able to perform as per ex. 
pectation or failure to rise to the ex: 
pectations or failure to measure up t 
the demands of the office is not mis 
conduct. Such an employee cannot 
thus be replaced at all. If this situation 
were to be tolerated by an undertaking 
merely because it belongs to the public 
sector, it would be most unfortunate 
not only for undertaking but alse 
for the Nation The public sector is per 
ched an the commanding heights of the 
National Economy. Failure of the pub: 
lic sector might well wreck the Nati- 
onal Economy. On the other hand the 
success Of the public sector means pro- 
sperity for the collective conn 
(and not for an individual Industria 
House). The profits it makes in one 
unit can enable it to run a losing unit, 
as also to develop or expand the ex 
isting units and start new units so as 
to generate more employment and pro: 
duct more goods and services for the 
community. The public sector need 
not therefore be encumbered with um 
necessary shackles or made lame. I 
is wondered whether such a situatio 

can be remedied by enacting a regula- 
tion permitting the termination of the 
employment of employee belonging to 
higher managerial cadre, if the undef 
taking has reason to believe that his 
performance is unsatisfactory 
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or inadequate, or there is a bonafide 
suspicion about his integrity, these 
being factors which cannot be called 
into aid to subject him to a_ disci- 
plinary proceeding. If termination 
is made, under such a rule or regulation, 
perhaps it may not attract the vice of 
arbitrariness or discrimination conde- 
mned by Articles 14 and 16(1) of the 
Constitution of India, in as muchas the 
factor operating in the case of such an 
employee will place him in a class by 
himself and the classification would 
have sufficient nexus with the object 
sought to be achieved. Of course it is 
for the concerned authorities to tac- 
kle the sensitive problem after due deli- 
beration. We need say no more. 


6. Time is now ripe to turn to the 
next question as to whether it is obliga- 
tory to direct reinstatement when the 
concerned regulation is found to be 
void. Inthe sphere of employer-emp- 
loyee relations in Public Sector Under 
takings, to which Article 12 of the Con- 
stitution of India is attracted, it cannot 
be posted that reinstatment must invari- 
able follow as a consequence of holding 
that an order of termination of service 
ofan employee is void. No doubt in 
regard to ‘blue collar? workmen and 
‘white collar’ employees other than those 
belonging to the managerial or similar 
high level cadre, reinstatement would 
be a rule. and compensation in lieu 
thereof a rare exception. Is so far as 
the high level managerial cadre is con- 
cerned, the matter deserves to be viewed 
from an altogether different perspective 
a larger perspective which mnst take in 


249 
M.P. Thakkar 


Judge 
Supreme Court of India 


to account the demands or National 
Interest and the resultant compulsion 
to ensure the success of the public sec- 
tor inits competitive co-existence with 
the private sector. The public sector can 
never fulfil its life-aim or successfully 
view with the private sector if it is not 
managed by capable efficient personnel 
with unimpeachable iategrity and the 
requisite vision who enjoy the fullest 
confidence of the ‘policy makers’ of such 
undertakings. Then and then only can 
public sector undertaking achieve the 
goals of. 


(1) maximum production for 
the benefit of the commu- 
nity, 

(2) social justice for workers, 
consumers and the people, | 
and 

(3) reasonable return on the 
public funds invested in the 
undertaking. 


7. Itis in public interest that such 
undertakings or their Board of Directors 
are not compelled and obliged to entr- 
ust theix managements to personnel in 
whom, on reasonable grounds, they have 
no trust or faith and with whom they 
are in a bonafide manner unable to fun- 
ction harmoniously asa team working 
arm-in-arm with success in the aforesaid 
three dimensional sense of their com- 
mon goal. These factors have to be tak- 
en into account by the Court at the time 
of passing the consequential order, for 
the Court has full discretion in the mat- 
ter of granting rlief, and the Court can 
sculpture the relief to suit the needs of the 
matter at hand. The Court, if satisfied 
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that ends of justice so demand, can cer- 
tainly direct that the employer shall 
have the option not to reinstate provi- 
ded the employer pays reasonable com- 
pensation as indicated by the Court. 


8. So for as the facts of this case 
are concerned, we are satisfied that this 
is a fit case for granting compensation 
in lieu of reinstatement, instead of gra- 
nting ‘reinstatement’. For, it cannot be 
said that the apprehension voiced by 
the respondent-Cooperation as regards 
the negative consequences of reinstate- 
ment is unreasonable. We do not pro- 
pose to pronounce on the validity or 
otherwise of the allegations and counter 
allegations made by the parties in their 


respective affidavits. Suffice it to say that 


the relations between the parties appear 
to have been strained beyond the point 
of no return. The Trade Union of the 
employees has lodged a strong protest 
and even held out a threat of strike, 
in the context of some acts of the Appe- 
llant. Such unrest among the workmen 
is likely to have a prejudicial effect 
on the working of the undertaking 
which would prima facie be detrimental 
to the large National interest not to 
speak to detriment to the interest of 
concerned undertaking. We are not 
impressed by the submission that the 
Union is virtually and ‘company’s 
Union’. In any case such disputed 
questions of facts cannot be resolved 
in this forum. We are prima facie 
Satisfied that the apprehension is not 
ill founded. What is more, reinstatement 
is perhaps not even in the interest of 
the appellant as he cannot give his best 
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in the less than cordial atmosphere and 
it will also result in misery to him. let 
alone the other side Neither the under- 
taking nor the appellant can improve 
their image or performance, or, achieve 
success. In fact it appears to us that 
both sides will be unhappy and misera- 
ble. These are valid reasons for conclu- 
ding that compensation in lieu of reins- 
tatement, and not reinstatement, is 
warranted in the circumstances of the 
present case. 


9. Counsel for the appellant hay- 
ing forcefully pressed the claim for 
reinstatement, has contended that in 
case the Court is disinclined to order 
reinstatement, the appellant ought to 
be awarded the full salary and allowan- 
ces which would have accrued to him 
till the date of his superannuation 
which is more than 8 yeas away. We 
think it would be unreasonable to 
award 8 years salary and allowances, 
as lump sum compensation in lieu of 
reinstatement. We consider it unreason- 
able because— 


(i) Todo so would tantamount to 
paying to the appellant. Every 
Month 20% Over and Above 
what he would have earned if 
he was continued in the service 
Without Doing Any work as 
the lump sum payment of 8 
years’ salary invested at 15% 
interest (it being the current 
rate of interest( would yielda 
monthly recurring amoumt’ 
equivalent to his current mom: 
thly salary ‘plus’ 20%. 


(ii) To do so would be tantamount 


port No. 71, p. 07 


to paying to him his present 
salary etc. plus 20% more 
even month not only till his 
date of retirement but till his 
death (if he lives longer) and 
also to his heirs thereafter, in 
Perpetuity. 

(ili) Besides, the corpus of the 
lumpsum amount so paid as 
compensation would remain 
with him intact. 


- Obvious it is, therefore, that the 
yurt would be conferring a ‘bonanza’ 
him and not compensating him by 
cepting this formula. The submission, 
cordingly deserves to be repelled 
hesitatingly. | 
10. In our considered opinion, 
mpensation equivalent to 3.33 years, 
lary (including allowances as admissi- 
yon the basis of the last pay and 
owances drawn by the appellant 
yuld be a reasonable amount to award 
lieu of reinstatement taking into 
count the following factors viz.— 
(1) The corpus if invested at the 
prevailing rate of interest 
(15%) will yield 50% of the 
annual salary and allowances. 
In other words every year he 
will get 50% of what he would 
have earned by way of salary 
and allowance with four additi- 
onal advantages : 


(i) He will be getting this amount 
without working. 

(ii) Hecan work somewhere else 
and can earn annually what- 


ever he is worth over and 
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above, getting 50% of the sal- 
ary he would have earned. 

(i111) If he had been reinstated he 
would have earned the salary 
only upto the date of superan- 
nuation (upto 55, 58 or 60 as 
the case may be) unless he 
died earlier. As against this 
50% he would be getting 
annually he would get not 
only beyond the date of super- 
annuation, for his lifetime 
(if he lives longer), but even 
his heirs would get it in per- 
petuity after his demise. 

(iv) The corpus of lumpsum 
compensation would remain 
intact, in any event. 

No doubt he will not have the 
advantage of further promotion, but 
then what are his prospects, given the 
present relationship ? Besides, the 
chances of promotion can be set off © 
against the risk of a departmental 
disciplinary proceeding. Factors (i), (ii), 
(iii) and (iv) are of such great significa- 
nce that compensation on the basis of 
50% of his annual salary and allowances 
is much more to his advantage, we are - 
thus satisfied that compensation in lieu 
of reinstatement on the aforesaid basis 
is more than reasonable. We therefore, 
direct that... 

I. The Respondent Corporation 
shall reinstate the appellant 
with full back-wages (including 
usual allowances), or, at its 
option, 

Il. The Respondent Corporation 
shall pay to the appellant— 


jal 
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J0¢ 
Report No. 71, p. 08 


Wl. 


(1) Salary including usual allo- 


wances for the period 
commencing from the date 
of termination of his 
service under the impugned 
order till the date of paym- 
ent of compensation equiv- 
alent to 3.33 years’ salary 
including usual allowances 
to him. 

(2) Provident Fund amount 
payable to the appellant 
and retirement benefits 
computed as on the date 
of payment as per clause I 
shall be paid to him within 
3 months for the said date. 


The appellant shall vacate and 
make over prossession of the 
premises provided to _ the 
appellant by the respondent 
company before the expiry of 3 
months from the date of this 
order or within one month of 
ihe day on which payment 
under clause II is made, which- 


ever is later. _ 


Vi. 


wey) the 


_ provides that ° 
responsible for paying any in- 


Respondent shall pay the costs 
to the Appellant. 

Interim order shall stand vaca- 
ted subject to the direction 
embodied in Clause IIL. 

Since the amount is being paid 
_in one lump sum, it is likely 
employer may take 
recourse to Section 192 of the 
Income tex Act, 1961 which 


any person 


come chargeable under the 
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head ‘Salaries’ shall, at th 
time of payment deduct incom 
tax on the amount payable ¢ 
the average rate of incom 
computed on the basis of th 
rates in force for the financig 
year in which the payment i 
made, on the estimated incom 


of the assessee under this hea 
for the financial year. If, there 


fore, the employer proceeds t 
deduct Income-tax as provide 
by Section 192, we would like t 
make it abandantly clear tha 
the appellant would be entitle 
to relief under Section 89 of th 


Income-tax Act which provide 
that where by reason of ani 
portion of assessee’s salar 
being paid in arrears or i 
advance by reason of his havitj 
received in any one financia 


year salary for more than I: 


‘months or a payment whick 


under the provisions of claus 


(3) of Section 17 is a profit in 
lieu of salary, his income is 


assessed at a higher rate than 
that it would otherwise have 
been assessed, the Income tax 
Officer shall on an application 


made to him in this behalf 
grant such relief as may be 


prescribed. The prescribed 
relief is set out in Rule 21-A 
of the Income tax Rules. The 
appellant is entitled to relief 
under Section 89 because 
compensation herein awarded 
includes salary which has been 
in arrears as also the compei- 
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sation in lieu of reinstatement 
and the relief should be given 
as provided by Section 89 of 
the Income-tax Act read with 
Rule 21-A of the Income tax 
Rules. The appellant is indisp- 
utably entitled to the same. If 
any application is required to 
be made, the appellant may 
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submit the same to the compe- 
tent authority and the Corpor- 
ation shall, through its Tax 
Consultant, assist the appell- 
ant for obtaining the relief. 


The appeal is allowed. The order 
of the High Court is set aside. Order 
io the aforesaid terms is passed. 
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OBSERVATION 


(A) Constitution of India—Articles 323A, 226 and 227—Administrative Tribunals 
Act, 1985—Section 28— Whether the exclusion of the jurisdiction of the High Court 
in Service matters and vesting of exclusive jurisdiction in such service matters in the 
Administrative Tribunals is unconstitutional and yoid— Consideration what. 

(B) Administrative Tribunals Act, 1985—Section 6(1) (c) and 8— Qualifications 
for appointment of Chairman and Vice Chairman, and procedure and period for the 
appointment of Chairman, Vice Chairman and Members—Observation of Supreme 
Court regarding the—Hoped and trust that amenédmentin the Act according be 
brought by 31-3-1987. 

OBSERVED BY 
P. N. Bhagwati 
R N. Misra, 
V. Khalid 
G. L. Oza and 
M. M. Duitt, 


Hon’ble Chief Justice and Judges, Supreme Court of India. 
: IN 
W.P. No. 12437 of 1985, 12460 of 1985 and 238 of 1986 with Transferred Case 
No. 9 -11/86 and 12-23/86 in Transfer Petition No. 312-320/1985, decided on 9th 


December, 1986, between S.P. Sampath Kumar, Petitioner Versus Union of India 
and others, Respondents. 


TEXT 


Ranganath Misra, J. The challenge Act, the Ceatral Government appointed 
raised to the vires of the Administrative 1.11.1985 as the date from which the 
Tribunals Act, 1985, (hereinafter refer- Act would come into force. Thereupon 
red to as the Act’) inan application Sampat Kumar and others (W.P.12460 
under Article 32 of the Constitution and of 1985) moved this Court and the con- 


the other connected matters has been nected matter were brought before this 
referred: to the Constitution Bench for Court or different High Courts which 
adjudication. Indisputably the Act has have since been transferred to this Court 
been framed within the ambit of Artt- to be analogously heard. On 31-10-1985 
cle 323A which was brought into a Division Bench of this Court gave cer- 
the Constitution by the Forty-Second tain interim directions including stay of 
Amendment Act in 1977. In exercise of transfer of the pending application 


power vested under Section | (3) of the under Article 32 which were liable to be 
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transferred to the Tribunal and also for 
continuance of exercise of jurisdiction 
under Article 32 in regard to disputes 
covered under the Act notwithstanding 
the bar provided in Section 28. 


2. In the writ applications as pre- 
sented the main challenge was to the 
abolition of the jurisdiction of this 
Court under Article 32 in respect of spe- 
cified service disputes. Challenge was 
also raised against the taking away of 
the jurisdiction of the High Court under 
Articles 226 and 227. It was further can- 
vassed that establishment of benches of 
the Tribunal at Allahabad, Bangalore, 
Bombay, Calcutta, Gauhati, Madras 
and Nagpur with the principal seat at 
Delhi would still prejudice the parties 
whose cases were already pending be- 
fore the respective High Courts located 
at places other than these places and 
unless at the seat of every High Court 
facilities for presentation of appli- 
cations and for hearing thereof were 
provided to the parties and_ their 
lawyers would be adversely affiec- 
ted. The interim order made on Oc- 
tober 31, 1985, made provision to 
meet the working difficulties. Learned 
Attorney General on behalf of the 
Central Government assured the Court 
that early steps would be taken to 
amend the law so as to save the juris- 
diction under Article 32, remove other 
minor anomalies and set up a bench 
of the Tribunal at the seat of every 
High Court. By the Administra— 
tive Tribunals (Amendment) Ordi- 
nance, 1986, these amendments were 
brought about and hy now an appro- 
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priate Act of Parliament has replaced 
the Ordinance. Most of the original 
grounds of attack thus do not survi- 
ve and the contentions that were can- 
vassed at the hearing by the counsel 
appearing for different parties are 
these : 


(1} Judicial review is a fundamen- 
tal aspect of the basic structure of 
our Constitution and bar of the juris- 
diction of the High Court under Arti- 
cles 226 and 227 as contained in 
Section 28 of the Act cannot be sustai- 
ned; | 

(2) Even if the bar of jurisdic- 
tion is upheld, the Tribunal being a 
substitute of the High Court, its cons- 
titution and set up should be such 
that it would in fact function as 
such substitute and become an institu- 
tion in which the parties could repose 
faith and trust; * 

(3) Benches of the Tribunal! should 
not only be established at the seat of 
every High Court but should be avai- 
lable at every place where the High 
Courts have permanent benches; 

(4) So far as Tribunals set up or 
to be set up by the Central or the 
State Governments are concerned, they 
should have no jurisdiction in resp- 
ect of employees of the Supreme Court 
or members of the subordinate judici- 
ary and employees working in such esta- 
blishments in as much as exercise of 
jurisdiction of the Tribunal would inter- 
fere with the control absolutely vested 
in the respective High Courts in regard 
to the judicial and other  subordi- 
nate officers under Article 236 of the 
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nstitution. 


3. After oral arguments were over 
med Attorney General, after obta- 
ng instructions from the Central 
yvernment filed a memorandum to the 
ect that section 2 (q) of the Act 
uid be suitably amended so as to 
clude officers and servants in the 
iployment of the Supreme Court and 
mbers and staff of the subordinate 
liciary from the purview of the 
t. In the same memorandum it 
s also been said that Government 
yuld arrange for sittings of the be- 
vcs of the Tribunal at the seat or 
ts of each High Court on the basis 
£ ‘sittings’ will include ‘circuit sit- 
gs’ and the details thereof would 
worked out by the Chairman or the 
ce-Chairman concerned. 

4. With these concessions made 
the learned Attorney General, only 
0 aspects remain tobe dealt with 
us, namely, those covered by the 
st and the second contentions. 


5. Strong reliance was placed on 
e judgment of Bhagwati, J (one of 
-presently the learned Chief Justice) 
Minerva Mills Ltd. and others v. 
nion of Ladia and others 1 (1981) 
SCR 206, 287, where it was said : 


The power of judicial review is an 
tegral part of our constitutional sy- 
em and without it, there will be no 
overnment of laws and the rule of 
w would become a teasing illusion 
id a promise of unreality. | am of 
ie view that if there is one feature 
‘our Constitution which, more than 
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any Other, in basic and fundamental 
to the mintenance of democracy and the 
rule of law, it is the power of judi- 
cial review and it is unquestionably, 
to my mind, part of the basic struc- 
ture of the Constitution. Of course, 
when I say this I should not be taken 
to suggest that, _ however 
effective alternative — institutional 
mechanisms or arrangements for judi- 
cial review cannot be made by Parlia- 
ment. But what I wish to emphasise 
is that judicial review is a vital prin- 
ciple of our Constitution and it can- 
not be abrogated without affecting the 
basic structure of the Constitution. 
If by a constitutional amendment, the 
power of judicial review is taken and 
away it is provided that the validity 
of any law made by the Legislature 
shall not be liable to be called in 
question on any ground, even if it is 
outside the legislative competence of 
the Legislature or is violative of any 
fundamental rights, it would be noth- 
ing short of subversion of the Constit- 
ution, for it would make a mockery 
of the distribution of legislative powers 
between the Union andthe States aad 
tender the fundamental rights meanin- 
gless and futile. So also if a constit- 
utional amendment is made which has 
the effect of taking away the power 
of judicial review.............. 

6. Article 32 was described by 
Dr. Ambedkar in course of the de- 
bate in the Constituent Assembly as 
the ‘soul’ and ‘heart’ of the Constitu- 
tion and it is in recognition of this 
position that though Article 323A (2) 
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(b) authorised exclusion of jurisdiction 
under Article 32 and the original Act 
had in Sec. 28 provided for it, by 
‘amendment jurisdiction uuder Article 
32 has been left untouched. The Act 
thus saves jurisdiction of this Court 


both under Article 32 in respect of 


original proceedings as also under Art- 
icle 136 for entertaining appeals agai- 
nst decisions of the Tribunal on grant 
of Special Leave. Judicial review by 
the apex court has thus been left in 
tact. 

7. The question that arises how- 
ever, for consideration is whether bar 
of jurisdiction under Articles 226 and 
227 affects the provision for judicial 
review. Theright to move the High 
Court in its writ jurisdiction-unlike 


the one under Article 32, is not a. 


fundamental right. Yet, the High 
Courts, as the working experience of 
three and a half decades shows have 
in exercise of the power of judicial re- 
view played a definite and positive role 
in the matter of preservation of fund- 
amental and other rights and in keep- 
ing administrative action under re- 
asonable control. In thess thirty-six 
years following the enforcement of the 
Constitution, not only has India’s 
population been more than doubled but 
also the number of litigations before 
the courts including the High Court 
has greatly increased. As the pendency 
in the High Courts increased and soon 
became the pressing problem of back- 
log, the nation’s attention came to be 
bestowed on this aspect. Ways and 
means to relieve the High Courts of 
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the load began to engage the atte 
tion of the Government at the Cent 
as also in the various States. As ear 
as 1969, a Committee was set up | 
the Central Government under t} 
chairmanship of Mr. Justice Shah « 
this Court to make recommendatios 
suggesting ways and means for effctiy 
expeditious and satisfactory disposé 
of matters relating to service disput 
of Government servants as it we 
found that a sizable portion of pea 
ding litigations related to this categ 
ory. The Committee recommende 
the setting up of an independent Trit 
unal to handle the pending cases be 
fore this Court and the High Court 
While this report was still engagin 
the attention of Government, the Ad 
minstrative Reforms Commission als 
took note of the situation and recor 
mended the setting up of Civil Servic 
Tribunal to deal with appeals 0 
Government servants against i<- 
nary action In certain States, Tribu 
nal of this type came into existence am 
started functioning. But the Centre 
Government looked into the matte 
further as it transpired that majo 
chunk of service litigations related ‘tc 
matters other than disciplinary action 
In May 1976, a Conference of Chie 
Secretaries of the States discussed 
problem. Then came the Forty- Secon 
Amendmeut of the Constitution bring 
ing in Article 323A which authorise C 
Parliament to provide by law for 
adjudication or trial by administra re 
tribunals of disputes and com la- 
ints with respect to a 
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conditions of service of persons 
yinted to public services and posts 
onnection with the affairs of the 
on or of any State or of any local 
ther authority within the territory 
ndia or under the control of the 
ernment of India or of any Corp- 
ion owned or controlled by the 
ernment.” As already stated this 
cle envisaged exclusion of the juris: 
ion of all courts, except the jurisdic- 
of the Supreme Court under Arti- 
136, with respect to the disputes 
omplaints referred to in clause (1). 
ugh the Constitution now contained 
enabling power, no immediate steps 
»taken to set up any Tribunal as 
emplated by Article 323A. A Con- 
tion Bench of this Courtin K. K. 
fav. Union of India, 19803 SCR 
observed : 


“There are few other litigative 
s than disputes between members 
arious services inter se, where the 
ciple that public requires that all 
ation must have anend can apply 

greater force. Public servants 
it not to be driven or required to 
ipate their time and energy in court- 
n battles. Thereby their attention 
iverted from public to private affairs 
their inter se disputes affect their 
eof oneness without which no ins- 
ion can function effectively The 
Stitution of Service Tribunals by 
¢ Governments with an apex Tribu- 
at the Centre whichin the genera- 
of the cases, should be the final 
ter of controversies relating to con- 
ns of service, including the vexed 
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question of seniority, may save the 
courts from the avalanche of writ peti- 
tions and appeals in service matters. 
The proceedings of such Tribunals can 
have the merit of informality and if they 
will not be tied down to. strict rules 
of evidence, they might be able to pro- 
duce solutions which will satisfy 
Many. * 

In the meantime the problem of 
the backlog of case in the High Courts 
becomes more acute and pressing and 
came to be further dicussed in Parlia- 
ment and in conferences and seminars. 


Ultimately in January 1985, both 
Houses of Parliament passed the Bill 
and with the Presidential assent on 27th 
February, 1985, the law enabling the 
long awaited Tribunal] to be constituted 
came into existence. As already noticed, 
the Central Government notified the 
Act to come into force with effect from 
1.11.1985. | 


8. Exclusion of the jurisdiction 
of the High Courts in service matters 
and its propriety as also validity have 
thus to be examined in the background 
indicated above. We have already seen 
that judicial review by this Court is 
left wholly unaffected and thus there 
is a forum where matters of importance 
and grave injustice can be brought for 
determination or rectification. Thus 
exclusion of the jurisdiction of the 
High Court does not totally bar judicial 
review. The Courtin Minerva Mills 
case 1980 3 SCR 811 (supra) did point 
out that ‘“‘effective alternative institu- 
tional mechanisms or arrangements for 
jud:cial review” can be made by Parlia- 
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ment. Thus itis possible to set up an 
alternative institution in place of the 
High Court for providing judicial 
review. The debates and deliberations 
spread over almost two decades for 
exploring was and means for relieving 
the High Courts of the load of backlog 
of cases and for assuring quick settle- 
ment of service disputes in the interest 
of the public servants as also the coun- 
try cannot be lost sight of while consi- 
deing this aspect. It has not been dis- 
puted before us-and perhaps could not 
have been-that the Tribunal under the 
scheme of the Act would take over a 
part of the existing backlog and a share 
of the normal load of the High Courts. 
The Tribunal has been contemplated 
as a Substitute and not as supplemental 
to the High Court inthe scheme of 
administration of Justice. To provide 
the Tribunal as an additional forum 
where parties could go to the High 
Court would certainly have been a 
retrogade step considering the situation 
and circumstances to meet which the 
innovation has been brought about. 
Thus barring of the jurisdiction of the 
High Court can indeed not bea valid 
ground of attack. 

9. What, however, has to be kapt 
in view is that the Tribunal should be 
a real substitute of the High Court-not 
only in form and de jure but in content 
& de facto. As pointed out in Minerva’s 
Mills, case (supra) the alternative arra- 
ngement has to be effective and efficient 
as also capable of upholding the consti- 
tutional limitations. Art. 16 of the Co- 
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nstitution guarantees equality of opp 
rtunity in matters of public emplo 
ment. Art. 15 bars discrimination <¢ 
grounds of religion, race, caste, sex 
place of birth. The touchstone of equ 
lity enshrined in Article 14 is the gre 
test of guarantees for the citizen. Cen 
ring around these articles in the Cop 
titution a service jurisprudence h; 
already grown in this country. Und 
Sections 14 and 15 of the Act allt] 
powers of the Courts except those 
this Court in regard to matters specific 
therein vest in the Tribunal-either Ce 
tral or State. Thus the Tribunal is t 
substitute of the High Court and 
entitled to exercise the powers thereof 


10. The High Courts have bet 
functioning over a century and a qua 
ter and until the Federal Court Wi 
established under the Government « 
India Act, 1935, used to be the highe 
courts within their respective jurisdi 
tion subject to an appeal to the Priy 
Council in a limited categery of case: 
In this long period of about six score 
of years, the High Courts have playe 
their role effectively, efficiently as als 
satisfactorily. The litigant in this cout 
try has seasoned himself to look upt 
the High Court as the unfailing prot 
ctor of his person, property and hot 
our. The institution has served its pul 
pose very well and the common mal 
has thus come to repose great confid 
nce therein. Disciplined, independet 
and trained Judges well-versed in ]a' 
and working with all openness in @ 
unattached and objective manner Mav 
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ensured dispensation of justice over the 
years. Aggrived people approach the 
Court the social mechanism to act as the 
arbiter-not under legal obligation but 
under the belief and faith that justice 
shall be done to them and the State’s 
authorities would implement the deci- 
sion of the Court. It is, therefore, of 
paramount importance that the substi- 
tute institution-the Tribunal-must bea 
worthy successor of the High Court in 
all respects. That is exactly what this 
Court intended to convey when it spoke 
of an alternative mechanism in Minerva 
Mills’ case (supra). 

11. Chapter II of the Act deals 
with establishment of Tribunals and 
Benches thereof. Section 4 provides for 
establishment while Section 5 deals with 
composition of the Tribunal and Ben- 
ches thereof Section 6 lays down the 
_ quaiifications of Chairman, Vice-Chair- 
man and members. So far as the Chair- 
man is concerned, sub-section (1) requi 
ries thht he should be or have been — 

(a) a Judge of a High Court ; or 

(b) has for at least two years, 

held office as Vice-Chairman 
or : 

(c) has, for at least two years, 
held the post of a Secretary to the Gov- 
ernment of India or any other post un- 
der the Central ora State Government 
carrying a scale of pay which is not 
less than that of a Secretary to the 
Government of India. 

Sub-section (2) prescribing the qua- 
lification for Vice-Chairman provides 
that he should be or have been— 
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(a) a Judge of a High Court ; or 

(b) for at least two years‘ held 
the post of a Secretary to the Govern- 
ment of India or any other post under 
the Central or a State Government 
carrying a scale of pay which is not less 
than that of a Secretary to the Govern- 
ment of India ; or | 

(bb) for at least five years, held 
the post of an Additional Secretary to 
Government of India or any other post 
carrying equivalent pay ; 

(c) for a period of not less than 
three years hears office as a judicial 
member of an Administrative Tribunal. 

12. Sub-section 3 prescribes the 
qualification of a judicial member and 
requires that (a) he should be or should 
have been or qualified to be a Judge of 
a High Court or (b) has been a member 
of the Indian Legal Service and has 
held a post in Grade I of that service 
for at least three years. 


13. Sub-section (3A) provides the 
qualification for appointment as 
Administrative Member and lays down 
that such person should have, for at 
least two years, held the post of an 
Additional Secretary to the Government 
of India or any other post under the 
Central or a State Government carrying 
a scale of pay not less than that of an 
Additional Secretary to Govt, of India; 
or (b) has, for at least three years, held 
the post of Joint Secretary to the 
Government of India or any other post 
under the Central or a State Governm- 
ent carrying a scale of pay which jis 
not less than that of a Joint 
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Secretary to Government of India. 
So far as the chairman is concerned, we 
are of the view that ordinarily a retiring 
Chief Justice of a High Court or when 
such a person is not available, a Senior 
Judge of proved ability either in office 
or retired should be appointed. That 
office should for all practical purposes 
be equated with office of a High Court. 
We must immediately point out that 
we have no bias, in any manner, agai- 
nst, Members of the Service. Some of 
them do exhibit great candour, wisdom, 
capacity to deal with intricate problems 
with understandig, detachment 
Objectiveness but judicial discipline 
generated by experience and training in 
an adequate does is, in our opinion, a 
necessary qualification for the post of 
Chairman. We agree thata Vice-Chair- 
man with these qualtfications and 
experience of two years may be conside- 
red for appointment as Chairman but in 
order the Tribunal may be acceptable 
to the litigants who are themselves 
members of the various services, S. 6 (1) 
(c) should be omitted. We do not want 
to say anything about Vice-Chairman 
and members deal with in Sub-sec. (2) 
(3), or (3A) because so far as_ their 
Selection is concerned, we are of the 
view that such selection when it is not 
of a sitting Judge or vehicle Judge ofa 
High Court should be done bya high- 
powered committee with a sitting Judge 
of the Supreme Court to be nominated 
by the Chief Justice of India as its Chair- 
man. This will ensure selection of proper 
and competent people to man these high 
offices of trust and help to build up 
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reputation and acceptability.Once the 
qualifications indicated for appointment 
of chairman are adopted and the mann- 
er of selection of Vice-Chairman and 
Members is followed, we are inclined to 
think that the manning of the Tribunal 
would be proper and conducive to 
appropriate functioning. We do not 
propose to strike down the prescripti- 
ons containing different requirements 
but would commend to the Central 
Government to take prompt steps to 
bring the provisions in accord 
with what we have indicated. We 
must state that unless the same be done, 
the Constitution of the Tribunal asa 
substitute of the High Court would be 
open to challenge. We hasten to add 
that our judgment shall operate prospe- 
ctively and would not affect appointme- 
nts already made to the offices of Vice- 
Chairman and Member both administr- 
ative and judicial. 

14. Section 8 of the Act drescribes 
the term of office and provides that the 
term for Chairman Vice-Chairman or 
members shall be of five years from the 
date on which he enters upon his office 
or until he attains the age of 65in the 
case of Chairman or Vice-Chairman and 
62 in the case of member, whichever 
is earlier. The retiring age of 62 or 63 
the digerent categories is in accord 
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with the pattern and fits into the — 
scheme in comparable situations. 
We would, however, like to 


indicate that appointment for a term 
of five years any occasionally opcrate 
as.a dis-incentive for well qualified 
people to accept the offer to join the 
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Tribunal. There may be competent 
people belonging to younger age gro- 
ups who would have more than five 
years to reach the prevailing age of 
retirement. The fact that such people 
would be required to go out on 
completing the five years person 
but long before the superannuation 
age is reached is bound to operate 
as a deterrent. Those who come to be 
Chairman Vice Chairman or members 
resign appointments, if any, held by 
them before joining the Tribunals and, as 
‘such there would be no scope for their 
return to the place or places from 
where they come. A five year period 
is not a long one. Ordinarily some 
time would be taken for most of the 
members to get used to the service 
jurisprudence and when the period is 
only five years, many would have to 
go out by the time they are fully 
acquainted with the law and have 
good grip over the job. To require 
retirement at the end of five years 
is thus neither convenient to the 
person selected for the job nor expe- 
dient to the scheme. At the hearing, 
learned Attorney-General referred to 
the case of a member of the Public 
Service Commission who is appoin- 
ted for a term and even suffers the 
disqualification in the matter of fur- 
ther employment. We do not think 
that is a comparable situation. On 
the other hand, membership in other 
high powered Tribunals like the Income- 
tax Appellate Tribunal or the Tribu- 
nal under the Customs Act can be 
referred to. When amendments to the 


Jo 
R. N. Misra 
Judge 

Supreme Court of India 


Act are undertaken, this aspect of the 
matter deserves to be considered, par- 
ticularly because the choice in that 
event would be wide leaving scope 
for proper selection to be made. 

15. We hope and trust that with- 
in a reasonable period not beyond 
31st March, 1987, the amendments in- 
dicated shall be brought about so as 
to remove the defects found in the Act. 

16. Bhagwati, C. J.—I am in entire 
agreement with the judgment prepa- 
red by my learred brother Ranganath 
Misra, but since the questions invol- 
ved in these writ petitioners are of 
seminal importance effecting as they 
do, the structure of the judicial sys- 
tem and the principle of independe- 
nce of the judiciary, I think I would 
be failing in may duty if I did not adda 
few words of my own. 

17. There are two questions which 
arise for consideration in these writ 
petitions and they have been succin- 
tly set out in the judgment of Ranganath 
Misra, J. The first question in whe- 
ther the exclusion of the jurisdiction 
of the High Court under Articles 226 
and 227 of the Constitution in servi- 
ce matters specified in section 28 of 
the Administrative Tribunals Act, 1985 
(hereinafter referred to asthe impug- 
ned Act) and the vesting of exclusive 
jurisdiction in such service matters in 
the Administrative Tribunal to be con- 
stituted under the impugned Act, sub- 
ject to an exception in favour of the 
jurisdiction of this Court under Arti- 
cle 32 and 136, is unconstitutional 
and void and in any event, even if 
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the first question be answered agai- 
nst the petitioners.and in favour of 
the Government, the second question 
required to be considered is, whether 
the composition of the Administrative 
Tribunal and the mode of appointment 
of Chairman, Vice-Chairman and 
members have the effect of introdu- 
cing a Constitutional infirmity inva- 
lidating the provisions of the im- 
pugned Act. I agree with the answ- 
ers given to these questions in the 
judgment of Ranganath Misra J. 1 
would articulate my reasons as foll- 
OWS : 

18. It is now well-settled as a 
result of the decision of this Court 
in Minerva Mills Ltd. & Ors. v. 
Union of India & Ors. that judicial 
review is a basic and essential fea- 
ture of the Constitution and no law 
passed by Parliament in exercise of 
its constituent power can abrogate it 
or take it away. Ifthe power of ju- 
dicial. review is abrogated or taken 
away the Constitution will cease to be 
what it is. It is a fundamental principle 
our Constitutional scheme that every 
organ of the State, every authority un- 
der the Constitution, derives its power 
from the Constitution and has to act 
within the limits of such power. Itisa 
limited,Government which we have un- 
der the Constitution and both the exec- 
utive and the legislature have to act 
within the limits of the power conferred 
upon them under the Constitution. 
Now a question my arise as to what are 
the powers of the Executive and whe- 
ther the Executive has acted within the 
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scope of its power, such a question 
obviously cannot. be left to the Execu- 
tive to decide and for two very good 
reasons. First the decision of the ques- 
tion would depend upon the interpreta- 
tion of the Constitution and the laws 
and this would pre-eminently be a mat- 
ter fit to be decided by the judiciary, 
because it is the judiciary which alone 
would be possessed of expertise in this 
filed and secondly, the constitutional © 
and legal protection afforded to the citi- 
zen would become illusory, if it were 
left to the executive to determine the 
legality of its own action. So also if the 
legislature makes a law and a dispute 
arises whether in making the law, the’ 
legislature has acted outside the area of 
its legislative competence or the law is 
violative of the fundamental rights or of — 
any other provisions of the Constitu-_ 
tion, its resolution cannot, for the same 
reasons, be left to the determination — 
of the legislature. The Constitution has, — 
therefore created an independent machi- 
nery for resolving these disputes and , 
this independesit machinery is the judi- 
ciary which is vested with the power of 
judicial review to determine the legality 
of executive action andthe validity of 
legislation passed by the legislature. The : 
judiciary is constituted the ultimate 
interpreter of the Constitution and to it — 
is assigned the delicate task of determi- — 
ning what is the extent and scope of the _ 
power conferred on each branch of | 
Government, what are the limits on the — 
exercise of such power under the Cons- : | 
titution and whether ony’action of any — 
branch transgresses such limits: It is also 
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dasic principle of the Rule of Law 
ich permeates every provision of the 
mnstitution and which from its very 
re and essence that the exercise of 
wer by the executive or any other 
thority must not only be conditioned 
‘the Constitution but also be in acc- 
dance with law and it is the judiciary 
1ich has to ensure that the Jaw is obs- 
ved and there is compliance with the 
quirements of law on the part of the 
ecutive and other authorities. This 
nction is discharged by the judiciary 
-exercise of the power of judicial rev- 
w which isa most potent weapon in 
e hands of the judiciary for maintena- 
ce of the Rule of law. The power of 
dicial review is an integral part of our 
mstitutional system and without it, 
ere will be no Government of laws 
nd the Rule of Law would becomea 
sasing illusion and a promise of unrea- 
ty. That is why I observed in my judg- 
ent in Minerva Mills Ltd. case (supra) 
t pages 287 and 288 : 


“T am of the view that if there is 
ne feature of our Constitution which, 
yore than any other, is basic and found 
mental to the maintenace of democrary 
nd the rule of Jaw, it is the powers of 
idicial review and it is unquestionably 
»my mind part of the basic structure 
f the Constitution. Of course, when I 
ay this I should not be taken to sugge- 
t that however effective alternative in- 
titutional mechanisms or arrangements 
or judicial review cannot be made. by 
‘arliament.- But what I wish to empha- 
ise is that judicial review, is a vital 
principle of our Constitution and it can 
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not be abrogated without affecting the 
basic structure of the Constitution If 
by a Constitutional amendment, the 
power of judicial review is taken away 
and it is provided that the validity of 
any law made by the Legislature shall 
not be liable to be called in question 
on any ground, even if it is outside the 
legislative competence of the legis- 
lature or violative of any funda- 
mental rights, it would be nothing 
short of subversion of the Constitution 
for it would make mockery of the 
distribution of legislative powers bet- 
ween the Union and the States and 
render the fundamental rights meanin- 
gless and futile. So also if a constitu- 
tional amendment is made which has 
the effect of taking away the power of 
judicial review and providing that no 
amendment made in the Constitution 
shall be liable to be questioned on any 
ground, even if such amendment is vio- 


lative of the basis structure and, there- 
fore, outside the mandatory power of 
Parliament; it would be making Parlia- 
ment sole judge of the constitutional 
validity of what it has cone and that 
would, in effect and substance, nullify 
the limitation on the amending powet 
of Parliament and effect the basic struc- 
ture of the Constitution. The conclusion 
must therefore inevitably follow that 
clause (4) of the Article 368 in uncons- 
titutional. and void as damaging the 
basic structure of the Constitution.” 
It is undoubtedly true that my judgment 
in, Minerva Mills Ltd. ,case (supra) 
was a minority judgment but so far as 
this aspect is concerned, the majority 
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Judges also took the same view and hold 


that judicial review is a basic and essen- 
tial feature of the Constitution and it 
cannot be abrogated without affecting 
the basic structure of the Constitution 
and it is equally clear from the same 
decision that though judicial review 
cannot be altogather abrogated by 
Parliament by amending the Constitu- 
tion in exercise of its constituent power, 
Parliament can certainly, without in 
any way violating the basic structure 
doctrine, set up effective alternative 
institutional mechanisms or arrange- 
ments for judicial review. The basic 
and essential feature of judicial review 
cannot be dispensed with but it would 
be within the competence of Parliament 
to amend the Constitution so as to 
substitute in place of the High Court, 
anothere alternative institutional mecha- 
nism or arranyement for judicial review 
provided it is not less efficacious than 
the High Court. Then, instead of the 
High Court, it would be another instit- 
utional mechanism or authority which 
should be exercising the power judicial 
review with a view to enforcing the 
constitutional limitations and maintain- 
ing the Rule of Law. Therefore, if any 
constitutional amendment made by 
Parliament takes away from the High 
Court the power of judicial review in 
any particular area and vests it in any 
other institutional mechanism or autho- 
rity, it would not be violative of the 
basic structure doctrine, so long as the 
essential condition is fulfilled, namely, 
that the alternative institutional mecha- 
nism or authority set up by the parlia- 
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mentary amendments is no less effecti 
than the High Court. 

19. Here, in the present cas 
the impugned. Act has been enacted ] 
Parliament in exercise of the pow 
Conferred by clause (1) of Article 323- 
which was introduced in the Constif 
tion by Constitution (42nd Amendmen 
Act, 1976 Clause (9) (d) of this Art 
cle provides that a law made by Parli 
ment under clause (1) may exclude th 
jurisdiction of courts, except the juri 
diction of the Supreme Court und 
Article 136, with respect to the disput 
or complaints referred to in clause (1 
The exclusion of the jurisdiction of tk 
High Court under Articles 226 and 22 
by any law made by Parliament unde 
clause (1) of Article 323A is, therefor 
specifically authorised by the con 
titutional amendment enacted in claus 
(2) (d) of that Article. It is clear fror 
the discussion in the preceding para 
graph that this constitutional amend 
ment authorising exclusion of the juris 
diction of the High Court under Arti 


cles 226 and 227 must provide fo 


an effective alternative institutiona 
mechanism or authority for judicia 
review. If this constitutional] amend 
ment were to permit a law made undel 
clause (1) of Article 323A to exclud 
the jurisdiction of the High Court undet 
Articles 226 and 227 without setting 
up an effective alternative institutiona 
mechanism or arrangement for judicial 
review, it would be violative of the 
basic structure doctrine and hence out 
side the constituent power of Parlia’ 
ment. It must, therefore, be read @s 
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implicit in this constitutional amend- 
ment that the law excluding the juris- 
diction of the High Court under Arti- 
cles 226 and 227 permissible under it 
Must not leave a void but it must set 
up another effective institutional mecha- 
nism or authority and vest the power 
of judicial review in it. Consequently, 
the impugned Act excluding the juris- 
diction of the High Court under Arti- 
Cles 226 and 227 in respect of service 
Matters and vesting such jurisdiction 
in the Administrative Tribunal can pass 
the test of constitutionality as being 
within the ambit and coverage of clause 
(2) (b) of Article 323A, only if it can 
be shown that the Administrative Tribu- 
nal set up under the impugned Act is 
equally efficacious as the High Court, 
so far as the power of judicial review 
Over service matter is concerned. We 
must, therefore, address ourselves to 
the question whether the Administrative 
Tribunal established under the impug- 
ned Act can be regarded as_ equally 
effective and efficacious in exercising 
the power of judicial review as the high 
Court acting under Article 226 and 227 
of the Constitution. : 


20. It is necessary to bear in mind 
that service matters which are rcmoved 
from the jurisdiction of the High Court 
under Articles 226 and 227 of the Cons- 
titution and entrusted to the Adminis- 
trative Tribunal set up under the impug- 
ned Act for adjudication involve ques- 
tions of interpretation and applicability 
14,15, 16 and 311 in quite a large 
number of cases. These questions reqn- 
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ire for their determination not only 
jndicial approach but also knowledge 
and expertise in this particular branch 
of constitutional law. It is necessary 
that those who adjudicate upon these 
gucstions should have same modicum 
of legal training and judicial experience 
because we find that some of these 
questions are so difficult and complex 
that they baffle the minds of even train- 
ed Judges in the High Courts and the 
Supreme Court. That is the reason 
why at the time of the preliminary 


hearing of these writ petitions we insis- 
ted that every bench of the Administra- 
tive Tribunal should consist of the 
judicial member and one administrative 
member and there should be no prepon- 
derance of administratiye members on 
any bench. Of course, the presence of 
the administrative member would pro- 
vide input of practical experience in the 
functioning of the services and add to 
the efficiency of the Administrative 
Tribunal but the legal input would 
undeniably be more important and 
sacrificing the legal input or not giving 
it sufficient weightage would definitely 
impair the efficacy and effectiveness of 


the Administrative Tribunal as com- 
pared to the High Court. Now section 
6 provides that the Chairman of the 
Administrative Tribunal should be or 
should have been a Judge 
of the High Court or he should have 
for at least two years held office of 
Vice-Chariman or he should have for 
at least two years held the post of 
Secretary to the Government of India 
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or any other post under the Central or 
State Government carryng a scale of 
any which is not less than that of a 
Secretary to the Government of India. 


J entirely agree with Ranganath Misra, 
J. that the Chairman of the Adminis- 


trative Tribunal should be or should 
have been a Judge of a High Court or 
he should have for at least two years 
held office as Vice-Chairman. If he has 
held office as Vice-Chairman for a 


period of at least two years he would 
have gathered sufficient experience and 


also within such period of two years, 
acquired reasonable familiarity with the 
constitutional and legal questions in- 
volved in service matters But substi- 
tuting the Chief Justice of a High 
Court by a Chairman of the Administr- 
ative Tribunal who has merely held the 


post of a Secretary to the Government 
and who has no legal or judicial ex- 


perience would not only fair to inspire 
confidence in the public mind but would 
also render the Administrative Tribu- 
nal a much less effective and efficacious 
machanism than the High Court. We 
cannot afford to forget that it is the 
High Court which is being supplemented 
by the Administrative Tribunal and it 
must be so manned as to inspire con- 
fidence in the public mind that it isa 
highly competent and expert mech- 
anism with judicial approach and ob- 
jectivity. Of course, I must make it 
Clear that whenIsay this, I do not 


Wish to cast any reflection on the mem- 
bers of the Civil Services because for- 


tunately we have, in out country, bril- 
ant civil servants who possess trem- 
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endous sincerity, drive and initiative 
and who have remarkable capacity to 


resolve and overcome administrative 
problems of great complexity. But 


what is needed in a judicial tribunal 
which is intended to supplement the 
High Court is legal training and ex- 
perience. Iam, therefore, of the view 
in agreement with Ranganath Misra, 
J that clause (c) of section 6 (1) must 
be struck down as invalid- 3 

21. Lalso fail to see why a Dist= 
rict Judge or an advocate who is quali- 
fied to be a Judge of a High Court 
should not be eligible considerec 
for appointment as Vice-Chairman of 
the Administrative Tribunal. . 


It may 
be noted that since the Administrative 
Tribunal has been created in substit- 


ution of the High Court, the Vice-Chair- 
man of the Administrative Tribunal 
would be in the position of a High 
Court Judge and if a District Judge or 
an advocate qualified to be a Judge of 
the High Court, is eligible to be a 
High Court Judge, there is no reason 
why he should not equally be eligible 
to be a_ Vice-Chairman of the Admini- 
strative Tribunal. Can the position of 
a Vice-Chairman of the Administrative 


Tribunal be considered higher than 
that ofa High Court Judge so thata 
person who is eligible to be a High 
Court Judge may yet be regarded as 
ineligible for becoming a Vice-Chaif- 
man of the Administrative. Tribunal. 
It does appear that the provisions of 
the impugned Act in regard to the com> 
position of the Administrative Tribu 
nal area little weighted in favour of 
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embers of the Services. This weigh- 
ge in favour of the members of the 
srvices and value discounting of judi- 
al members does have the effect of 
aking the Administrative Tribunal 
ss effective and  officacious than 
ie High Court. I would therefore 
iggest that a District Judge or an ad- 
ocate who is qualified to be a Judge 
f the High Court should be regarded 
seligible for being Vice-Chairman of 
xe Administrative Tribunal and un- 
ss an amendment to that effect is car- 
ed out on or before 3lst March, 
987, the impugned Act would have to 
e declared to be invalid, because the 
Tovision in regard to composition of 
1c Administrative Tribunal cannot be 


svered from the other provisions con-_ 


1ined in the impugned Act. 

22. That takes me to another 
serious infirmity in the provisions of 
he impugned Act in regard to the 
node of appointment of the Chairman, 
lice-Chairman and members of the 
,dministrative Tribunal] 
ppointment of judicial member of the 
\dministrative Tribunal is concerned, 
here is provision introduced in the 
mpugned Act by why of amendment 
hat the judicial members shall be ap- 
yointed by the Government concerned 
n consultation with the Chief Justice 
xf India. Obviously no exception can 
ye taken to this provision, because even 
30 far as Judges of the High Court are 
soncerned, their appointment is re- 
quired to be made by the President in- 
ter alia in consultation with the Chief 
Justice of India. But so far as 
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the appointment of Chairman, Vice- 
Chairman and administrative members 
is concerned, the sole and exclusive 
power make such appointment is 
conferred on the Government under 
the impugned Act. There is no 
obligation cast on the Government 
to consult the Chief Justice of India 
or to follow any particular selection 
procedure in this behalf. The result is 
that it is left to the absolute unfettered 
discretion of the Government to appoint 
such person or persons as it likes as 
Chairman, Vice-Chairman and adminis- 
trative members of the Administrative 
Tribunal. Now it may be noted that 
almost all cases in regard to service 
matters which came before the Adminis- 
trative Tribunal would be against the 
Government or any of its officers and 
it would not at all be conducive to judi- 
cial independence to leave unfettered 
and unrestricted discretion in the exec- 
utive to appoint the Chairman, Vice: 
Chairman and administrative members 
if a judicial member or an Administra- 
tive member is looking forward to pro- 
motion as Vice-Chairman or Chairman 
he would have to depend on the good- 
will and favourable stance of the execu- 
tive and that would be likely to affect 
the independence and impartiality of the 
members of the Tribunal. The same 
would be the position vis-a-vis promo- 
tion to the office of Chairman of the 
Administrative Tribunal. The adminis- 
trative members would also be likely to 
carry a sense of obligation to the execu- 
tive for having been appointed members 
of the Administrative Tribunal and that 
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would havea tendency to impair the 
independence and objectivity of the Tri- 
bunal. There can be no doubt that the 
power of appointment and promotion 
vested in the executive can have preju- 
dicial effect on the independence of the 
Chairman, Vice-Chairman and members 
of the Administrative Tribunal, if such 
power is absolute and unfettered. If the 
members have to look to the executive 
for advancement, it may tend, directly 
Or indirectly, to influence their decision 
making process particularly since the 
Government would be a litigant in most 
of the cases coming before the Adminis- 
trative Tribunal and it is the action of 
the Government which would be challe- 
nged in such cases. That is the reason 
why in case of appointment of High 
Court Judges the power of appointment 
vested in the executive is not an absolute 
unfettered power but it is hedged in by 
a wholesome check and safeguard and 
the President cannot make an appoint- 
ment of a High Court Judge-without 


consultation with the Chief Justice of 


India and a healthy convention has gro- 
wnup that no appointment would be 
made by the Government which is not 
approved by the Chief Justice of India 
This check or sateguard is totally absent 
in the case of appointment of the Chair- 
man, Vice-Chairman and administrative 
members of the Administrative Tribunal 
and the possibility cannot be ruled out 
indeed the litigating public would certa- 
inly carry a feeling that the decision 
making process of the Chairman, Vice- 
Chairman and members of the Admini- 
Strative Tribunal might be likly to be 
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affected by reason of dependence on 
executive for appointment and promo. 
tion It can no longer be disputed that 
total insulation of the judiciary from a} 
forms of interference from the coordina. 
ate branches of Government is a_ basic 
essential feature of the Constitution 
The Constituion makers have mad 
anxious provision to secure indepen. 
dence of the judiciary from executing 
pressure or influence Obviously, there 
fore if the Administrative Tribunal r 
eated in substitution of the High Cour 
and the jurisdiction of the High Cour 
under Articles 226 and 227 is taken 
away and vested in the Administratiy 
Tribunal, the same independence from 
possibility of executive pressure or inf 
uence must.also be ensured to the i. 
irman, Vice-Chairman and members 0 
the Administrative Tribunal. Or else th 
Administrative Tribunal would cease tc 
be an equally effective and efficaciou: 
substitue for the High Court and thi 
provisions of the impugned Act woulc 
be rendered invalid. I am_ there 
fore, of the view that the appointmem 
of Chairman, Vice-Chairmé al 
and administrative members sho ilc 
be made by the  concerne 
Governments only after consultatior 
with the Chief Justice of India and suel 
consultation must be meaningful ane 
effective and ordinarily the recommend 
ation of the Chief Justice of Indié 
must be accepted unless there are cogent 
reasons, in which event the reasons mus! 
be disclosed to the Chief Justice of 
India and his response must be invited 
to such reasons. There is also anothél 
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alternative which may be adopted by 
the Government for making appoint- 
ments of Chairman Vice-Chairman and 
members and that may be by setting 
up a High Powered Selection Commi- 
ttee headed by the Chief Justice of India 
or a Sitting Judge of the Supreme Court 
of concerned High Court nominated 
by the Chief Justice of India. Both 
these modes of appointment will ensure 
selention of proper and competent 
persons to man the Administrative 
Tribunal and give it prestige and reput- 
ation which would inspire confidence 
in the public mind in regard to the 
competence, objectivity and impartiality 
of those manning the Administrative 
Tribunal. If either or these two modes 
of appointment is adopted it would 
save the impugned Act from invalidation. 
Otherwise, it will be outside the scope 
of the power conferred on Parliament 
under Article 323A I would however 
hasten to add that this judgment will 
Operate only prospectively and will not 
invalidate appointments already made 
to the Administrative Tribunai. But if 
any appointment of Vice-Chairman or 
administrative members are to be made 
hereafter, the same shall be made by 
the Government in accordance with 
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either of the aforesaid two modes of 
appointment. 

23; - 1’ may also add that “ifthe 
Administrative Tribunal is to be an 
equally effective and effcacious substi- 
tution for the High Court on the basis 
of which alone the impugned Act can 
be sustained, there must be a permanent 
or if there is not sufficient work then 
a circuit Bench of the Administrative 
Tribunal at every place where there is a 
seat of the High Court. I would, there- 
fore, direct the Government to set up a 
permanent bench and if that is not feas- 
ible having regard to the volume of 
work, then atleast a circuit bench of 
the Administrative Tribunal wherever 
there is a seat of the High Court, on or 
before 31st March, 1987. That would 
be necessary if the provisions of the 
impugned Act are to be sustained. So 
for as rest of the points dealt with in 
the judgment of Ranganath Misra, J, 
are concerned, I express my entire agree- 
ment with the view taken by hin. 

V. Khalid G L. Oza and M. M. 
Dutt, J. We have read both the Judg- 
ments just delivered the main judgment 
of learned Brother Ranganath Misra 
and the other of Hon’ble the Chief 
Justice. We agree with both. 
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OBSERVATION 


Punjab Civil Services (Premature Retirement) Rules (1975), Rr.2 (3) and 3 
ae) er remature retirement of Government servant on ground of completion of 
25 years of qualifying service— Expression ‘qualifying service’. 


OBSERVED BY 


D. A. Desai and 
D. P. Madon, 


Hon’ble Judges, Supreme Court of India 


Civil Appeal No. 1251 of 1978 decided on 26-10-1984, b 
teat ? etwee H 
Appellant v. State of Punjab and others, Respondents. n Hans Raj, 


TEXT 


Desai, J. :- Appellant joined ser- 
vice as a Clerk in the Civil Supplies 
Department of the erstwhile Patiala 
and East Punjab Siates Union (“PE- 
PSU’ for short) on September 2, 1949. 
He was a_ temporary employee and 
he was discharged from service on 
September 30, 1953. On February 22, 
1954, he was again recruited asa clerk 
in the consolidation department 
of PEPSU. In course of time, he was 
promoted as senior clerk and came to 
be allocated to Punjab State on the 
merger of PEPSU with erstwhile Punjab 
State. The Deputy Commissioner of 
Bhatinda transferred the appellant and 
posted him as Assistant in his office 
after obtaining concurrence of the Su- 
bordinate Service Selection Board, 
Punjab with effect from January l, 
1962. On the reorganisation of Punjab 
State in 1966, the appellant came to 
be allocated to Punjab State. After 


declaration of national emergency, the 
Governor of Punjab in exercise of the 
power conferred by the proviso to 
Art. 309 of the Constitution and 
all other powers enabling thereto and 
with the previous approval of the Ce- 
ntral Government under sub-sec. (7) 
of S. 115 of the States Reorganisa- 
tion Act, 1956 and sub-sec. (6) of 
the Sec. 82 of the Punjab Reorganization 
Act, 1966 framed Punjab Civil Service 
(Premature Retirement) Rules, 1975 
(‘Premature Retirement Rules’) for short 
Rule 3 conferred power on _ the 
appropriate authority to order prema- 
ture retirement of the Government 
servant governed by the rules. It reads 
as under : 

“3 (1) (a). The appropriate autho- 
rity shall, if it is of the opinion that 
it is in public interest to do so, have 
the absolute right, by giving any em- 
ployee prior notice in writing to re- 
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tire that employee on the date on 
which he completes twenty five years 
of qualifying service or attains fifty 
years of age or onany date thereafter 
to be specified in notice 


(b) The period of such notice 
shall not be lees than three months : 

Provided that where at least three 
months’ notice is not given or notice 
for a period less than three months 
is given, the employee shall be ent- 
itled to claim such equivalent to the am- 
ount of his pay and allowances at 
the same rates at which he was draw- 
ing them immediately before the date 
of retirement for a period of three 
months or, as the case may be for the 
period by which such notice falls short 
of three months. 


(2) Any Government employee 
may, after giving at least three months’ 
previous notice in writing to the ap- 
propriate authority retire from service 
on the date on which he completes tw- 
enty five years of qualifying service or 
attains fifty years of age or on any date 
thereafter to be specified in the notice; 

Provided that no employee under 
Suspension shall retire from service 
except with the specific approval of 
the appropriate authority,” 


In exercise of the power conferred 
by rule 3(1)(a), Deputy Commission- 
er, Bhatinda passed an order of the 
premature retirement of the appellant 
dated August 20, 1975. 
under : 


ING; 31 Fo 


It reads as 


Dated 28-8-1975 


D. A. Desai 
Judge 
Supreme Court of India 


Under Rule 3 (1) (a) of the Punjab 


Civil Service (Premature Retirement) 
Rules, 1957, Shri Hans Raj, Sub-Di- 
visisonal, Assistant, S D.O. (Civil Office, 
Bhatinda who has completed more 
than 25 years service is hereby retired 
from service from the date of order. 


2. He shall be entitled to three 
months pay in lieu of notice as is admi- 


ssible under proviso below rule 3 (1) 
(b) of the Rules ibid. 


3. He shall further be entitled to 
the benefits of retiring pension and 
death cum retirement gratuity, admis- 
sible under the rules. | 

Sd/- : 

Deputy Commissioner, 

Bhatinda.” 

The appellant was accordingly prema- 
turely retired by the appropriate auth- 
ority on ground that he has completed 
more than 25 years of service and 
that even though he was prematurely 
retired, he was entitled to the 
benefits of retiring pension and death 
cum fetirement gratuity, admissible 
under the rules. The appellant ques- 
tioned the validity, legality and cori- 
ectness of the order of premature 
retirement in C.W.P. No. 6461 of 1976 
in the High Court of Punjab and 
Haryana at Chandigarh. It was inter 
alia contended before a Division Bench 
of the High Court that on the rele: 
vant date, the appellant had not co- 
mpleted 25 years of qualifying service 
and therefore, he could not have been 
retired under Rule 3(1). It was also 
contended that the impugned order of 
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remature retirement suffered from the 
ice of non-application of mind in as 
much as it does not state that the 
ower of prematurely retiring the appe- 
lant was exercised in public inter- 
st. It was urged that the power to 
yrematurely retire a Government ser- 
rant conferred by Rule 3 postulates 
wo pre-requisites (i) that it is in pub- 
ic interest to prematurely retire the 
Jovernment servant and (ii) that eith- 
sr he has completed 25 years of quali- 
ying service or he has attained 50 
years Of age. It was accordingly con- 
ended that if the pre-requisites for 
exercise Of power, are not satisfied, 
the order would be ab initio void 
and would not have the effect of brin- 
xing about the termination of service. 
There were other contentions raised on 
behalf of the appellant before the High 
Court with which we are not concerned 
in this appeal. 


2. A return was filed on behalf 
of the respondents by the third respon- 
dent-Deputy Commissioner, Bhatinda, 
who has passed the impugned order. 
It was stated that the conduct of the 
applicant in the year 197i-72 was 
found unsatisfactory. His integrity 
was found doubtful. It was specific- 


ally contended that the appellant was” 


prematurely retired from service on 
his completion of more than 25 years 
of service and the computation that 
he had completed 25 years of service 
was correct because the break in ser- 
vice from October 1, 1953 to February 
21, 1954 was condoned by the PEPSU 
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Government vide Revenue Department 
Letter No. RD-13 (25) SS-/56-7101 da- 
ted June 28, 1956 and that once the 
break in service was condoned, the appe- 
llant on the date of premature retire- 
ment had completed 25 years of quali- 
fying service. A bold statement was 
made that the power was exercised in 
public interest but the impugned order 
is wholly silent on this material point. 


3. A Division Bench of the High 
Court rejected the writ petition obser- 
ving that once the break in service from 
September, 1953 to February 21, 1954 
was condoned, the appellant had compl- 
eted 25 years of service and after recor- 
ding the statement of the learned 
counsel appearing on behalf of the 
respondents that the Memo No. XI IN 
XI/Misc. file/75-76/1618-19 dated Janu- 
ary 1, 1976 issued by the Accounts 
Officer attached to the Office of the 
Accountant General, Punjab and addre- 
ssed to the Sub-Divisional Officer 
(c), Bhatinda stating therein that the 


service of the appellant for the period 


from October 1, 1953 to February 
21, 1954 do not qualify for pen- 
sion as service prior to the break 
was for a period less than five years 
which would not be given effect to and 
thereupon concluded that the prerequis- 
ite for exercise of power under Rule 3 
(1) (a) was satisfied. Hence this appeal 
by special leave. 


4. Mr. N.D. Garg, learned counsel 
for the appellant canvassed two con- 
tentions before us; (1) that the order 
dated August 28, 1956 issued in the 
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name of the Raj Pramukh of PEPSU 
sanctioning the condonation of break 
in service of the appellant for the period 
October 1, 1953 to February 21, 1954, 
was for the limited purpose of granting 
quasi-permanent status and issuing 
quasi-permanent certificate only and 
for no other purpose and therefore the 
Accountant General rightly held that 
the condonation in break of service did 
not qualify for pension and therefore 
the High Court was in error in holding 
that the appellant had put in 28 years 
of qualifying service on the date of the 
impugned order; and (2) the order 
suffers form the vice of complete non- 
application of mind inasmuch as in the 
impugned order there is not the slightest 
whisper that the power was exercised 
in public interest. 

5. Rule 3 (1) (a) of the Premature 
Retirement Rules confere power on the 
appropriate authority to retire any 
employee, if it is of the opinion that it is 
in the public interest to do so, on the 
date on which he completes 25 years of 
qualifying service or attained 50 years 
of age. This power of premature retire- 
ment can be exercised firstly in public 
interest and secondly if one of the two 
conditions is satisfied namely that eith- 
er the employee who isto be retired 
has completed 25 years of qualifying 
service on the date on which he is to be 
retire or he has attained the age of 50 
on that date. The power can be exerc- 
ised onthe date on which one of the 
two alternative fact situations becomes 
available or on any date thereafter. 
Therefore, the appropriate authority 
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must first make up it is in public 
interest to retire the employee. Once 
having reached that satisfaction, it must 
further find out whether the concerned 
employee has on the relevant date comp. 
leted 25 years of qualifying service or wh- 
ether he has attained the age of 50 years 
The respondents in this case assert that 
the appropriate authority has retired the 
appellant as it was of the opinion that 
it was in public interest to do so and on 
the relevant date the appellant had 
completed 25 years of qualifying service. 
6. Taking the second contention 
first, it is incumbent upon the respon- 
dents to show that on the date of the 
impugned order, the appellant had 
completed 25 years of qualifying service. 
Let there be no confusion that it is not 
25 years of service but it is 25 years of 
qualifying service witich must have 
been completed before the power can be 
exercised. The expression ‘qualifying 
service’ has been defined in R. 2 (3) of 
the premature Retirement Rules 
mean ‘service qualifying for vcmiol 
The expression ‘service qualifying for 
pension’ as understood in the rules 
governing pension in the Punjab Civi 
Services has been given various shades 
of meaning. Punjab Civil Services Rules 
Vol. [I], Chapter III para 3.12 provides 
that ‘the service of a Government 
employee does not qualify for _ 
unless it conforms to the three condi 
ons therein mentioned: ; 
First— The service must be undef 
Government. : 


Second— The employment must be 
substantive and permanent. 
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Third—The service must be paid by 
Government.’ 


The rules permit condonation of 
iterruption or break in service. If there 
a break, how the service prior to the 
‘eak has to be dealt with for the pur- 
se of computing qualifying service has 
sen dealt with in Chapter IV para 4.23 
nder the heading De Condonation of 
iterruptions and Deficiencies. [t provi- 
2s that interruption in service (either 
tween two spells of permanent or tem- 
rary service or between a spell of tem- 
rary service and permanent service or 
ce versa), in the case on an officer _ret- 
ing on or after the 5th January, 1961, 
ay be condoned, subject to the condi- 
ons, therein mentioned. The relevant 
ondition reads as under : 


“(2) Service preceding the interru- 
ion should not be less than five years’ 
uration. In cases where there are two 
r more interruptions, the total service, 
snsionary benefits in respect of which 
jall be lost if the interruptions are not 
yndoned should not be less than five 
ears.’ 


7. The question is whether the ser- 
ice rendered by the appellant despite 
1c fact that it was temporary for the 
eriod September 30, 1953 to February 22, 
954 when he was re-inducted in service 
in be included in reckoning qualifying 
‘rvice on the date of the impugned or- 
er because it is conceded that if the 
srvice prior to the break is ignored,the 
ppellant had not completed 25 years of 
walifying service on the date of the 
npugned order. To recall a few facts 
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the appellant joined service on Septem- 
ber, 1949. He was discharged on Sep- 
tembcr 30, 1953. Therefore, the service 
prior to the break was, of roughly four 
years and 28 days duration. At any rate 
it was less than five years in duration. 
Therefore, Condition No. 2 in para 4.23 
of the Premature Retirement Rules 
would be attracted because it provides 
that interruption in service map be con- 
doned if amongst others, service preced- 
ing the interruption is not less than five 
years. As the service prior to the break 
was less than five years even if the inte- 
truption or break in service is condoned 
unconditionally, the earlier service wou- 
ld not qualify for being reckoned as 
qualifying service for the purpose of 
pension. ‘This is exactly what the Acco- 
untant General in his order dated Janu- 
ary 1, 1976 has opined when he said 
that in the case of the appellant service 
prior to the break being less than five 
years’ duration, such service does not 
qualify for pension. He accordingly 
computed qualifying scrvice from Feb. 
22, 1954 till August 20, 1975 when the 
impugned order was passed An arithm- 
etical computation would show that the 
appellant had not completed 25 years 
of qualifying~ service on August 20, 
1975. 


8. It was however, contended on be- 
half of the respondents that as the break 
in service from Sept. 30, 1953 to Febru- 
ary 21, 1954 was condoned, the appell- 
ant can be said to be continuously in 
service from September 2 1949 and there 
fore on August 20, 1975 he had comple- 
ted more than 25 years of qualifying ser- 
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vice. Undoubtedly, the Raj Pramukh of 
PEPSU had sanctioned condonation of 
break in service from october 1, 1953 to 
February 21, 1954 in the service of the 
appellant. Whether this condonation 
would make the service continuous for 
the purpose of treating earlier service as 
includible in computing qualifying ser- 
vice, it is necessary to examine the pur- 
pose, the content and the benefit gran- 
ted by this order. 


The order of the 
reads as under : 


Raj Pramukh 


‘*His Highness the Rajpramukh has 
been pleased to sanction the condona- 
tion of break from 1-10-1953 to 21-2- 
1954 inthe service of Shri Hans Raj, 
under note to sub-para (iii) of of para 3, 
_ Annexure ‘B’ of the PEPSU Civil Servi- 
ces (Temporay Service) Rules, 1955) for 
the purpose of issuing quasi permanent 
certificate only, provided that his ser- 
vice was not discontinued as a result of 
resignation or his employment elsewhere 
and further provided that the incumbent 
has not been confirmed already.” 

This order has been made in exercise 


of the powers coferred by sub-para 
(iii) of para 3 Annexure ‘B’ to the 
PEPSU Civil Services (Temporay Ser- 
vice) Rules, 1955. Sub Rule 2 (b) of 
the aforementioned rules defines ‘quasi- 
permanent service’ to mean ‘temporary 
service commencing from the date on 
which a declaration issued under rule 
3 takes effect and consisting of periods 
of duty and leave (other than cxtra- 
ordinary leave) after that date. Rule 
3 provides that a Government servant 
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shall be deemed to be in quasi-perma- 
nent service; (i) if he has been in con- 
tinuous Government service for more 
than 3 years, and (ii) if the appointng 
authority, being satisfied as to his char. 
acter for employment in a quasi-per- 
manent capacity, has issued a declara- 
tion to that effect, in accordamce with 
such instructions as the Rajpramukh 
may issue from time to time. Annex: 
ure ‘B’ sets out instructions regulating 
the issue of declaration of quasi-per 


manent eligibility to temporary emp- 
loyees under the PEPSU Civil Servi- 
ces (Temporary Service) Rules, 1955. 
Para (iii) of sub-para (3) provides that 
before a certificate of quasi: permanen 
capacity can be issued, the Govern- 
ment servant should have on the ae 
ial date rendered service for more than 
three years. Note appended to th 

para provides that broken peirods 

temporary service will not count for 
purposes of this instruction unless the 
breaks are condoned specifically t 


the Government in consultation with 
the Finance Department and the ser- 
vice thus rendered continues’. It furt 
her provides that while condoning 
break in service for the purpose 0 
issuing quasi-permanent capacity certi- 
ficate, it should be made clear to : 
persons concerned that ‘the condonation 
will not entitle them to any benefits 


regarding the fixation of pay, seni 

ity, pension, gratuity etc. and that the 
periods condoned will be ignored and 
not counted as service actuayll roam 
red. It thus becomes crystal cl i 


: 


. | 
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that the certificate issued by Rajpram- 
ukh under the PEPSU Civil Service 


(Temporary Service) Rules, 1955 con- ; 


doning break in service was for the 
limited purpose of issuing quasi-per- 
manent capacity certificate. Not only 
that the condonation was for this limited 
purpose but the negative is clearly 
spelt out when it is specifically provi- 
ded that the condonation will not 
enable a person in whose favour the 
certificate is issued to claim any pen- 
sion or gratuity etc. In other words, 
the condonation will not render the 
earlier service if it is otherwise not in- 


cludible in the computation of quali- 
fying service to so claim it. There- 


fore, there is no substance in the sub- 
‘mission made on behalf of the respon- 
dents and which unfortunately found 
favour with the High Court that be- 
cause the Rajpramukh of PEPSU had 
condoned break in service, the appel- 
lant was in continuous uninterrupted 
service from September 2, 1949. for 
the purpose of computing qualifying 
service for pension the period for 
which there was interruption will re- 


main a break in service and as the 
earlier service as provided by para 4. 
23, condition No. 2, was for a period 
of less than five years, the same can- 
not be taken into account for compu- 
ting qualifying service. Thus the con- 
clusion is inescapable that the quali- 
fying service which the appellant is 
shown to have rendered commenced 
from February 22, 1954. Inevitably, 
therefore on August 20, 1975 he had 
not completed 25 years of qualifying 
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service and therefore, the primary pre~ 
requisite for exercise of power is not 
satisfied and the appellant could not 
have been compulsorily retired from 
service. The High Court unfor.unately 
overlooked the basic requirement for 
exercise of the power namely comple- 
ting 25 years of qualifying service and 
proceeded on the basis that rendering 
25 years of service will permit exercise 
of power. There isa marked and not- 
eworthy distinction between service 
and qualifying service. 

9. Incidentally, it may be pointed 
out that the concession made by the 
respondent before the High Court that 
the memo issued by the Accountant 
General shall not be given effect to is 
hardly of any legal consequence. It is the 
duty of the Accountant General to com- 
pute the qualifying service for pension. 
He was satisfied that under the relevant 
rules the appellant had not completed 
25 years of qualifying service on the 
date of the impugned order. He clearly 


pointed out that condonation in break 
in service is of no legal consequence 


as far as computation of qualifying 


service is concerned. Therefore, that 
concession has to be ignored as of no 
consequence. 


10. Mr. Garg next urged that the 
impugned order made by the competent 
authority suffers from the vice of non- 
application of mind inasmuch as it has 
not been stated in the impugned order 
that the power was exercised in public 
interest. There is substance in. this 
contention. The impugned order merely 
recites that as the appellant has com- 
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pleted more than 25 years of service, he 
is retired from the service from the date 
of the order. Silence about recital of 
public interest is both conspicuous and 
glaring probably as the power was exer- 
cised by an officer of the rank of Deputy 
Commissioner who was blissfully una- 
ware of it. The return is also filed by 
the same oflicer. Inthe return filed in 
this Court, the only contention worth 
nothing is that as the High Court judg- 
ment is clear, convincing and unassai- 
lable, this Court should not interfere 
in exercise of its extraordinary jurisdic- 
tion because no case of injustice is 
made out. In para S(c) of the return 
filed in the High Court, it has been 
stated that the impugned order is legal 
and the appellant was retired on com- 
pletion of his 25 years of service. In 
para (d) it is stated that the order 
retiring the petitioner prematurely was 
passed in public interest. The - attempt 
seems to be to merely reproduce the 
language of the rule without any atte- 
mpt at bringing the case within the para- 
meters of the relevant rule. If the power 
was exercised in public interest, one 
would have expected some whisper 
about it in the impugned order. How- 
ever when a specific contention was 
taken that the power was not exercised 
in public interest, a routine averment 
was made that it was exercised in public 
interest. When this contention was 
canvassed before this Court, the res- 
pondents tried to repel it by saying that 
in the annual confidential report for 
the year [971-72, an entry has been 
made that the conduct of the appellant 
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wa3 unsatisfactory and his integrity was 
found doubtful. This is the only entry 
relied upon to substantitate the charge — 
that the appellant had rendered himself — 
undesirable for further continuance in — 
service and therefore power to compul- — 
sory retire him was exercised in public 
interest. Weremain unconvinced for 
two reasons; (1) that no record was E 
placed before us to show as to whether — 
the adverse entry was ever communica- — 
ted to the appellant and (2) his record — 
previous and subsequent to the year 
1971-72 was not placed before us. Thus — 
there remains a stray entry only. The © 
material for making the entry 3 years 
prior to the date of the impugned order — 
has not been placed before us. And the 
more disturbing part is that the entries — 
in the subsequent years have not been ; 
shown to us. It therefore, appears that — 
reference to public interest in the return — 
was an attempt at paying lip sympathy 3 
to the provision of the relevant rule 
rather than a serious application of 
mind while dealing with the career and — 
the consequent starvation heaped upon : 
the appellant by the impugned order. é 
We are therefore, satisfied that the order — 
also suffers from the vice of non-appli- _ 
cation of mind. 
11. However, we propose to rest } 
this judgment on the finding that the 
pre-requisite for the exercise of power — 
was not satisfied inasmuch as the appe-— 
llant was not shown to have completed ~ 
25 years of qualifying service on the 
date of the impugned order. Therefore : 
the impugned order compulsoriy retif- ‘ 
ing the appellant from service is illegal” 
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id invalid and must be quashed and 
taside. In this view of the matter, 
2 find it difficult to agree the view 
ken by the High Court. 


12. Accordingly, this appeal succe- 
is and is allowed and the judgment of 
¢ High Court is quashed and set aside 
ad is hereby declared that the impug- 
sd order dated August 20, 1975 com- 
ulsorily retiring the appellant from 
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service of the Punjab Government is 
illegal and invalid and is hereby quash- 
ed. A necessary declaration must follow 
that the appellant continues in service 
uninterruptedly and is entitled to all the 
benefits to which he would have been 
entitled, had he continued in service. 
The respondents shall pay the costs of 
the appellant. 


Appeal allowed. 


oS ee eS eee 


982 
Report No. 73, P. 10 


IT IS THE ESSENCE OF DEMOCRACY 


TO OBEY 
NO MASTER BUT THE LAW 


sport No 74, p. 01 


Ranganath Misra 8 3 
Judge 
Supreme Court of India 


OBSERVATION 


Constitution of India, Art 136—Safai 
m service denying all retiral benefits—20 years of service 


Jamadar in High Court dismissed 
rendered by Jama- 


r at time of dismissal—Held, there was scope for taking lenient view—Order 
dismissal converted into one of compulsory retirement to ensure him retiral 


nefits. 


OBSERVED BY 


D. A. Desai and 
Ranganath Misra, 


Hon’ble Judges, Supreme Court of India. 


Civil Appeal No. 4041 of 1984 (arising out of S.L.P. No. 16990 of 
3) decided on 24-9-1984, between Hussaini, Appellant v. The Hon’ Chief Justice 
High Court of Judicature at Allahabad and others, Respondents. 


TEXT 


Judgment :-Special Leave granted. 


2. We heard Mr. J.S. Bali, lea- 


d counsel forthe appellant and 
ss. Shobha Dikshit, learned coun- 

for the respondents. Appellant 
O was serving as a safai Jamadar 
s dismissed from service by the 
gistrar of the High Court of Ju- 
ature at Allahabad. His Writ Peti- 
n having been dismissed, he has, 
d this appeal by special leave. 

3. It appears that appellant joi- 
i service asa sweeper in the High 
urt on April 25, 1958. By an order 
ed April 28, 1978 he was placed 
Jer suspension and thereafter 
was dismissed from service on 
vember 30, 1978. At the time of 
missal he had rendered service for 
x 20 years. As appellant was dis- 


missed from service, he has been denied 
retiral benefits such as pension, pro- 


vident fund and gratuity to which he 
would be entitled if he is compulsorily 


retired from service as and by way 
of punishment. We _ suggested to 
Mrs. Shobha Dikshit learned 
counsel for the respondents to enquire 
whether any retiral or terminal bene- 
fit can be given to the appellant on 
the basis that he has rendered service 
for 20 years, the response is positive. 
However, Mrs. Shobha Dikshit, lear- 
ned counsel for the respondents pointed 
out that in law appellant would not 
be entitled to any retirement benefit 
in view of the fact that he is dismissed 
from service by way of punishment. 


4. Appellant was a low paid 
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safai Jamadar. We do not propose 
to minimise the gravity of his miscon- 
duct for which the High Court thou- 
ght fit to impose maximum punish- 
ment of dismissal from service sim- 
ultaneously denying him all retiral 
benefits. Without in any manner de- 
tracting from the view taken by the High 
Court weare of the opinion that 
there is some scope for taking a little 
lenient view in the matter of punishm- 
ent awarded to the appellant. The 
lenience if at all would render 
the post dismissal life of the low 
paid employee a little tolerable and 
keep him away from the penury and 
destitution. 


>. How much is the cushion or 
the elbow room in the matter of puni- 
nishment? Appellant cannot be reinstat- 
eds an’ service: © He “mists? remain 
out of his last employmcnt. There- 
fore, the only course open to us is to 
convert the order of punishment into 
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one of compulsory retirement so 
while denying service to the ag 
ant he will be ensured retiral | 


fits. 


We accordingly allow the ap 
convert the order of dismissal 
one of compulsory  retiren 
Consegently the respondent shall 
Rs. 153/-p. m. twsoards pension to 
appellant from November 30, | 
The amount of pension is worked ou 
the respondents on a suggestion mad 
the Court. The arrears of pension § 
be paid within two months from to 
and the pension payment order shal 
issued within the same time for draw 
the pension regularly from month 
month. Provident fund and grat 
shall be paid if admissible to the app 
ant on the same computation. a 
appeal is allowed to that extent 
There will be no order as to costs. i 


: Appeal partly a ( 
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OBSERVATION 


Re-appreciation of evidence in Bribery case not bar—Appeal by special leave — 
Jonviction for acceptance of bribe— Overall assessmeat of matter disclosing that 
rosecution story was not true—Conviction set aside—Constitution of India Art. 136, 


OBSERVED BY 


D. A. Desai and 
Ranganath Misra, 


Hon’ble Judges Supreme Court of India. 


Criminal Appeal No. 50 of 1976, decided on 30-10-1984, between Khilli Ram 
Appellant v. State of Rajasthan, Respondent. 


TEXT 


Ranganath Misra, J.-This - appe- 
1 by special leave seeks to assail the 
onviction of the appellent under S. 
61 of Indian Penal Code as also 
ection 5 (1) (d) and S. 5(2) of the 
revention of Corruption Act, 1947 
‘Act’? for short), and a consolidated 
entence of two years’ rigorous imp- 
isonment. Apppellant’s conviction by 
he Special Judge has been upheld in 
ippeal by thd Rajasthan High Court: 

9. Appellant at the relevant 
ime was a Head Constable attached 
o the Bharawar Police Station with- 
n the District of Bharatpur Prose- 
ution alleged that P.W. 2 Ram Sw- 
oop had given First Information 
Report of two offences but appropri- 
ite investigation was being done and 
sharge-sheet was not being furnished 
othe Court. He had approached 


Shankar Lal, Head Constable attach- 
ed to the Police Station and had, on 
demand, paid him some money by 
way of bribe to expedite submission 
of the charge-sheet. Shankar Lal got 
transferred and appellant came in his 
place. When contacted, appellant also 
demanded money. P.W.2 thereupon in- 
formed the Anti Corruption Department 
about the demand and Kastoori Lal, 
Dy. Superintendent of Police attached 
to the Anti Corruption Department 
at Jaipur agreed to laya trap. Det- 
ails were fixed up and the trap was 
laid on March 30, 1969. An amount 
of Rs. 50/- was to be passed on as 
the bribe. Five currency notes each 
of Rs. 10/- denomination with mar- 
ked initials were made over to P.W. 
2be given as bribe to the accused. 
For that purpose Ram Swaroop, P.W. 
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2, Kastoori Lal, P.W. 6, Prabhu Dayal, 
a literate Constable attached to the 
Anti Corruption Department, P.W. 
1, accompanied by two Panch witne- 
sses Girphari, P.W 3 and Gulji, PW. 
4 came to Bhusawar. Ram Swaroop 
come to the bus stand adjacent to 
the Police Station. Banshi Kumar, 
the waterman at the bus stand (P w. 1) 
was requested by P.W. 2 to in- 
from the accused at the Police Stat- 
ion that he (Ram Swaroop) had come 
prepared for the purpose as arranged 
earlier and accused should come and 
contact him Prosecution further alle- 
ged that the accused came pursuant 
to the request and the money was 
passed on and the payment of bribe 
was duly detected, In due cOurse sa- 
nction was obtained and the case 
came up for trial before the Special 
Judge. Prosecution led evidence of 8 
witnesses-five as indicated above and 
P.W. 5, the Superintendent of Police 
(Intelligence), Jaipur; P.W. 7, Kedar 
Nath, a literate Constable attached to 
the Bhusawar Police Station and P.W. 
8, the Superintendent of Police, 
Bharatpur, was proved sanction for 
the prosecution. Certain documents 
were also produced to — support 
the charge, Defence examined four 
witnesses in support of its stand that 
the accused had not received bribe 
and he was falsely implicated without 
any basis. The Special Judge accepted 
the prosecution case and convicted the 
appellant in the manner already indi- 


cated. His appeal to the High Court 
has failed. 
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3. Ordinarily the Supreme Court 
does not enter into reappreciation of 
evidence in exercise of its jurisdiction 
under Article 136 of tbe Constitution 
(see Ram Parkash Arora y. State of 
Punjab 1972 Cri LJ 1293). Itis also 


true that in the case of State of Bihar 
v. Basawn Singh 1959 SCR_ 165:, a fie 


Judge Bench of this Court has laid 
down that if any of the witnesses are 
accomplices, their evidence is admiss.ble 
in Jaw but the Judge should indicate in 
his judgemnt that he had the rule of 
caution in mind, namely the danger of 
convicting the accused on the uncorr= | 
Oborated testimony of an accomplice, — 
and give reasons for considering it 
unnecessary to require corroboration; 
if, however, the witnesses are not acco~ 
mplices but are merely partisan or in- 
terested witnesses, who are concerned 
in the success of the trap, their ian 
must be tested in the same way as any 
other interested evidence is tested, an i 
ina proper case, the Court may look 
for independent corroboration before 
convicting the accused person. 

4. There are certain features in 
this case which appear to have been 
overlooked both by the trial Court as 
also the High Court. The two panch 


witnesses have not only turned hostile, 
but have disclosed facts which support 


the defence version of the ‘incident. 
P.W. 2, the decoy witness has stated 
facts which probabilise the defence stand. 
Even the literate Constable/P.W. 7 
who has not been declared hostile has 
supported the defence version. The 
place and the manner in which the 
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tibe is said to have been offered and 
ceived make the prosecution story 
tally opposed to ordinary human con- 
uct—a feature which the two Courts 
ave overlooked. We are of the opinion 
lat this is a case where the evidence has 
y be looked in to with a view to finding 
ut whether the prosecution case can 
-all be accepted. The restriction on 
ppreciation of evidence in an appeal by 
yecial leave is a self-imposed one and 
‘not a jurisdictional bar. While we 
iterate that ordinarily this Court 
ould refrain from re-examining the 
vidence, in a case where serious inju- 
ice would be done if the evidence is 
ot looked into it would not be proper 
yr the Court to shun attention by follo- 
ing the self-imposed restriction. 

5. Prosecution has examined 8 
itnesses in all. P. W.5, as already 


oted, is the Superintendent of Police 


intelligence) at Jaipur who is not a 
laterial witness at all. Similarly, P.W. 
being the Superintendent of Police of 
haratpur, is connected with sanction 
or prosecution and is not material for 
ny other purpose. This leaves six 
litnesses in the field. Of them, P Ws. 

and 6 are of the Anti-Corruption 
Yepartment, P. W. 1 being a literate 
‘onstable attached to that establishment 
nd P.W. 6 being the Dy. Superinten- 
lent of Police under whose active super 
ision the trap was laid. P.W. 2 is 
he decoy witness himself on whose 
eport the trap was laid. P.Ws. 3 and 4 
ire the Panch witnesses and P.W. 7 is 
literate Constable attached to the 
0 lice Station. 
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6. P.W.2is a supplier of water 
at the bus stand like D. W. 1. From 
his own evidence it appears that he has 
been involved in laying of traps. In his 
cross examination he has admitted: 
‘before this occurrence, I took the Dy. 
S. P. for arresting another employee 
Shankerlal. The statement A V.in Ex. 
P. 8 was given by me in the presence of 
the Deputy Sahib’. He seems to have 
made two other complaints before the 
police and those were found to be false 
and police had already decided to pros- 
ecute’ him under*S.- 182, Il P;-G. Altis 
after that incident that the present move 
had been taken. P. W. 2 has admitted 
in his cross-examination : ‘‘Prior to this 
I took the Deputy Sahib to get Shan- 
kerlal caught but Shankerlal could not 
be caught and the Deputy said that you 
have harassed me for nothing’ It is 
the case of the prosecution that Shan- 
kerlalt was the Head Constable attached 
to the police station and that P. W. 2 
had negotiated with him, P.W.3 who 
is Panch witness has stated that the 
Deputy Superintendent of Police had 
told him that Ram Swaroop was giving 
illegal gratification to Shankerlal. P.W. 
3 was previously employed in the Police 
Department, and had been discharged. 
According to him, the name of the 
accused was never discussed and even 
at the time of payment it was Shank- 
erlal who was supposed to receive the 
bribe. P.W.3 has asid that he is not 
a literate person and his statement and 
signature had been extracted from him 
under pressure. P.W. 4, the other 
Panch witness has similarly stated that 
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he had been told that Shankerlal was 
to be bribed and he made no state- 
ment with reference to the accused. In 
view of this evidence it becomes doub- 
tful whether the Panch witnesses had 
really anything to do with the offer 
of bribe to the present accused. Since 
P. W. 2 admitted the position that the 
Deputy Superintendent of Police had 
been taken previously in respect of a 
bribe to Shankerlal and the two Panch 
witnesses have referred to that inci- 
dent, it appears logical to infer that 
these two witnesses were really refer- 
ring tothe other incident. The defe- 
nce version seems to be that the trap 
had been arranged with reference to 
Shankerlal. Ram Swaroop on reaching 
the bus stand requested D W. 1 to ask 
Shankerlal to come but since Shanker- 
lal was absent from the Police Station, 
the accused who was the senior-most 
of the lot then available within the 
police station came out. This part of the 
defence story has been supported by 
P.W. 7 Kedar Nath, a Constable at- 
tached to the Police Station. He in 
his cross-examination has stated : 
“Banshi Kumhar said that Shankerlal, 
Head Constable is being called at the 
stand. There I, Babu Ram, Constable 
and Khilli Ram (accused) were Present. 
We said, ‘Khilli Ram, you being the 
Head may go’. Accordingly he went.” 
To that effect is the evidence of D.W. 
1, the person whose services Ram Swar- 
oop had admittedly taken to call the 
accused from the police station. He 
Stated: “Shankerlal was sent for from 
the police station at 6 p. m. 2 years 
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20 days age. Then one more person 
was with him. 1 went to the police 
station Bhusawar. Shankerlal was not 
found there. Thetwo constables and 
the accused present in the Court were 
there. On the advice of the police 
constables the accused accompanied 
me to the bus stand.” The evidence 
of P.W.7 and D. W. 1 thus clearly 
support the position we have indicated 
above. It is quite probably, therefore, 
that P. W. 2 had negotiated with Shan- 
Kerlal only and so far as the accused 
is concerned there was no negotiation 
and he had come out to the bus stand 
after being told by D. W. 1 in the man- 
ner and circumstance indicated by 
P.W.7andD.W. 1. If that be . 
implicating the accused for the offence 
of receiving bribe would be without - 


7. P. W. 2 stated in his evidence 
that the appellant had demanded a sum 
of Rs. 100/- When this was vcintll 
out to bim in cross-examination ne 
stated that the accused demanded Rs. 
100/- from him for taking out the ap- 
plication and this was settled between 
them to be paid to the accused. This 
part of the story runs counter to the 
deposition of P. W. 6 who stated: 
“Ram Swaroop came to my office of 
30-3-1969 and said that Shankerlal has 
been transferred and in his place khilli 
Ram, Head Constable has come and the 
letter has settled with me to accept bribe 
of Rs. 50.” The discrepancy is indeed 
a material one in the facts of the case 

8. The defence of the appellant 
has all throughout been that he nev 1 : 


“d 
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eceived and bribe. P.W. 1 in his evide- 
ace in chief has stated that Deputy 
Superintendent of Police demanded the 
sribe amount to be taken out and the 
accused stated that he had not received 
the amount. To the same effect is the 
svidence of P.W. 2. This evidence of 
Pp. Ws. 1 and 2 makes it clear that the 
first reaction of the accused when accos- 
ted was a denial of receipt of any bribe. 


That has been the consistent stand of 


the accused. He has reiterated the same 
in his examination under S. 342, Cr. P. 
C. According to the defence version of 
the matter there was really no passing 
of any money. P. W 1, the Constable 
accompanying the Dy. Superintendent 
of Police, according to the prosecution. 
searched the person of the accused and 
found the five currency notes. There is 
no acceptable evidence that the Consta- 
ble had given search of his person be- 
fore he started searching the person of 
the accused. P.W. 6, the Dy. Superin- 
tendent of Police was ata distance. He 
had not seen the actual passing of the 
money. Once P. Ws. 3 and 4 the Panch 
witnesses did not support the prosecu- 
tion case. the only evidence for the pas- 
sing of the money has to test is of P. Ws. 
1 and 2. Both of them were vitally in- 
terested inthe fate of the prosecution 
and would, therefore, be disposed to 
support the prosecution case. We have 
already indicated that P.W. 2 was anxi- 
ous to satisfy the police as he was about 
to face the prosecution under S. 182, | 
P.C. for having made false allegations in 
two cases. The Deputy Superintendent 
of Police has stated that he had taken 
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P.W. 2to task for having brought him 
once to Bhusawar on the allegation that 
Shankerlal was to receive the bribe and 
that had failed. In these circumstances 
it is quite likely that these two witnesses 
would go out of their way to support 
the prosecution version. 


9. If Shankerlal was the person 
with whom P.W. 2 had negotiated in 
the matter of taking of the bribe, it wo- 
uld indeed be difficult to accept the po- 
sition that the accused readily agreed to 
receive the amount when offered. The 
accused was, according to the prosecu- 


tion evidence, in full uniform. He had 


been called up to the bus stand which is 
a public place. There is evidence to 
show that there were many people mov- 
ing around and the area was crowded. 
There is also evidence that the place 
where P.W. 2 met the accused with the 


‘money was close to a hotel where people 


were standing. In such a surrounding a 
police man in uniform would ordinarily 
not accept a bribe. The Police station 
was not far away and if the accused 
wanted actually to receive the bribe he 
would try to choose a_ better environ- 
ment for it than the one where the bribe 
is said to have been given Human com- 
punction would not permit a man in the 
position of the accused to behave in the 
manner prosecution has pictured him to 
have. There is also evidence that the acc- 
used and P.W. | raised shouts that the 
bribe had been accepted before the am- 


ount was paid P.W. 3 has narrated this 
part of the story thus. 


‘“‘There the Deputy Sahib and we all 
stood at one place and Ram Swaroop 
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(P. W. 2) and Prabhu Dayal (P.W. 1) 
went towards the police station Both 
had some talks. Prabhu Dayal remained 
this side and Ram Swaroop went inside 
the police station. Ram Swaroop retur- 
ned and looked here and there. In the 
meantime Prabhu Dayal constable sho- 
uted that the money has been found, 
comenons comeon s.a..4 if 

P.W. 4 stated that he did not see any- 
body giving or taking illegal gratifica- 
tion. D. W. | has stated : 

“T told pointing towards Ram Swa- 
roop and his companions that they are 
summoning. Thereupon the companion 
of Ram Swaroop (referring to Prabhu 
Dayal) shouted near the ‘Imli’ tree that 
‘caught, caught’. He took out from the 
pocket of his pant notes like and putt- 
ing them in his hand shouted, ‘“‘caugh 
caught’. D W. 3 the hotelier has 
stated: “I and the Inspector went to- 
gether, then the notes were in the 
hand of a Constable.” He has further 
said that the Constable was shouting 
that the amount had been recovered 
from Khilli Ram. D.W.4, an indepen- 
dent witness described this part of 
the story thus: “At the same time, 
Banshi waterman and Khilli Ram 
accused present in the Court came from 
the side of police Station The man 
standing near Ram Swaroop (obviously 
Prabhu Dayal), shouted, ‘caught, 
caught’. He took out the currency 
notes of Rs. 50/-from his (witness) 
pocket and raised this alarm.” In cross- 
examination this witness stated that the 
person who raised the cry said that the 
notes have been recovered from Khilli 
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Ram was saying that he did not take the 
notes : 


10. Two other aspects are relevan 
to be indicated here According to P.W 
1, kastoori Lal. The Deputy Superinten 
dent of Police ordered him to take th 
search of the accused whereupon h 
proceeded to do the needful. P.W. 2 
however, stated that it was the Dy 
Superintendent of Police who recoverec 
the notes from the accused. P.W. 6 ha 
however indicated that under his order 
search was conducted by P.W. 1. Ther 
is again material discrepancy as to fron 
where the amount was recovered. P.W 
2 has stated that the accused kept th 
notes of Rs. 50/-given by him in the Je 
side pocket of his shirt. P.W. 6 ha: 
stated: “When Prabhu Dayal conductec 
the search of the accused, Exts P-1,2 
3, 4 and 5 notes of the denomination ¢ 
Rs. 10/-each were found out from the 
right side pocket of the shirt of the 
accused.”” Ext. P-l is the recover) 
memo purported to have been preparec 
at the spot It indicates: “Then the 
settled five currency notes of th 
denomination of Rs. 10/- each wer 
recovered from the right hand pockel 
of the worn shirt of khaki nuiform.” 
There is thus a discrepancy as to the 
place from where recovery was made. 


11. It was pointed out by this 
Court in Raghubir Singh v. State ¢ 
Punjab 1976 Cri LJ 172: ¢ 

‘Where a trap is laid fora pub 
servant, it is desirable that the mar ‘ 
currency notes which are used for the 
purpose of trap are treated with pheno 


t 
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Iphthalein powder so that the handling 
of such marked currency notes by the 
public servant can be detected by 
chemical process and the Court does 
not have to depend on oral evidence 
which is sometimes of dubious charcter 
for the purpose of deciding the tate of 
the public servant.”’ 

12. Ordinarily in cases of this 
type the power treatment is made. 
There is no material at all on the 
record to explain why such a process 
was not followed in the instant case 
even though detection is alleged to have 
been handled by experience people of 
the Anti-Corruption Department. P.W. 
6 was a very senior officer and in 
fact by the time the trial took place, he 
had retired from service. It is difficult 
for us to accept the position’ that he 
was not aware of the powder treatment. 
It has been in vague for well 
over three decades now. If such dowder 
treatment had been made, the passing 
of the bribe would indeed not have 
been difficult to be proved. 

13. Weare prepared to agree with 
counsel for the State of Rajasthan that 
ordinarily a case of this type is difficult 
to prove and the law is settled that even 
the ucorroborated testimony of trap 
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witnessee can be acted acted upon as 
indicated by this Court in the case of 
Prakash Chand V.State (Delhi Admin- 
istratration) (1979) 2 SCR 330 and 
Kishan Chand Mangal V. State of 
Rajasthan (1987) 3 SCC 466, but in the 
present case the evidence of the panchas 


is not available to support the 
prosecution case. There is discrepancy 
in many material aspects. The 


prosecution story is opposed to ordin- 
ary human conduct. The discrepancies 
go to the root of the matter and if 
properly noticed would lead any Court 
to discard the prosecution version. 
Without powder treatment, for the 
absence of which no explanation has 
been advanced, the prosecutiou story 
becomes liable to be rejected. An overall 
assessment of the matter indicates that 
the story advanced by the prosecution 
is not true and the defence version seems 
to be more probable. In these circums- 
tances we are of the view that sufficient 
material has been brought out to merit 
interference in this appeal. We allow 
the appeal, set aside the conviction of 
the appellant and acquit him. He is 
discharged from bis bail bond. 


Appeal allowed. 
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Constitution of India, Art 311 (2),—Termination of service of temporary Sub- 
Inspector of Police—Order based. on mere allegations and on unspecific and yague 
grounds——Order liable to be quashed —Decision of Allahabad High Court Reversed. 
(Termination of Service—Unspecific and vague grounds) 


OBSERVED BY 
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Civil Appeal No. 621 (N) of 1975 decided on 9-11-1984, between Nepal Singh, 
Appellant v. State of U. P. and others, Respondents. 


TEXT 


Pathak, J.:— This appeal by spe- 
jalleave is directed against the judgm- 
nt and order of the Allahabad High 
Sourt dismissing the appellant’s writ 
yetition against an order terminating 
lis Services. 

2. The appellant, Nepal Singh, was 
mployed in a temporary capacity as 
jub-Inspector of Police. He was serving 
it Shahjahanpur in 1968 when the 
yuperintendent of Police, Shahjahan- 
yur initiated disciplinary proceedings 
inder S. 7 of the police Act against 
lim on the charge that while posted 
it Pithoragarh he had, in November, 
964, contracted a second marriage 
vhile his first wife was alive, and as 
his was done without obtaining the 
ior permission of the Government the 
ippellant had violated Rule 29 of the 
J.P. Government Servants’ Conduct 


Rules, 1956. The appellant filed a reply 
and denied the charge. The oral test- 
imony of about twelve witnesses for the 
prosecution and an almost equal num- 
ber for the defence was recorded. But 
in January, 1970 the Superintendent of 
Police, Shahjahanpur wrote to the Dep- 
uty Inspector General of Police, Bareilly 
Range that asthe act alleged against 
the appellant related to the district of 
Pithoragarh the disciplinary proceedings 
taken by him would be without juris- 
diction unless there was an existing 
order transferring the proceedings from 
pithoragarh to Shahjahanpur. Accor- 
dingly, on March 12, 1970, the Deputy 
Inspector General of Police, Bareilly 
Range ordered the quashing of the 
disciplinary proceedings. It appears 
that no further action was taken and the 
proceedings were dropped. 
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3. About this time the Inspector 
General of Police, Uttar Pradesh issued 
a circular letter to the Superintendents 
of Police throughout the State requiring 
them to submit a list of Sub-Inspectors 
who fell in any of the following three 
categories : 

“1, Whose reputation and integ- 
rity is very low and/or 

2. Who are generally involved in 
scandals, like drinking, immorality, etc. 
which blackens the face of the U.P. 
Police, and/or 

3. Everywhere they area big pro- 
blem because they encourage gambling, 
excise offences, brothels, criminals, etc. 

4. The Superintendent of Police, 
Shahjahanpur drew up a list of such 
Sub-Inspectors on February 5, 1970 and 
directed them to appear before the 
Deputy Inspector General of Police, 
Bareilly Range on February 10, 1970 
during his inspection of the district. 
The list included the name of the appe- 
llant with the note : 

‘*A corrupt Officer, who is not stra- 
ight-forward, Married two wives against 
Government Servants’ Conduct Rules. 
Does not do his duty sincerely. Where- 
ver he goes creates problem.”’ 

5. Thereupon, on April 27, 1970 
the Deputy Inspector General of police, 
Bareilly Range, made an order purpor- 
ting to be under the rules published by 
Notification No. 230/11-B-1953 dated 
January 30, 1953 that the appellant’s 
Services were not required any more 
and were terminated.with one month’s 
pay in lieu of notice. 

6. The appellant filed a writ peti- 
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tion in the High Court against the orde 
terminating his services and on Novem 
ber 17, 1972 a learned single Judge o 
the Allahabad High Court dismissed th 
writ petition holding that the order o 
termination was passed bona fide, that j 
was an order of termination sim pliciter 
and that it did not constitute the remova 
of the appellant from service. That view 
was endorsed, on appeal filed by th 
appellant, by a Division Bench of the 
High Court by its judgment and orde 
dated March 13, 1973 The learned judg 
es have taken the view that the case ir 
respect of the appellant was covered by 
the first and third of the three categor- 
ies enumerated earlier, that is to say, is 
integrity was low and he was a problem 
officer ‘‘who encouraged gambling, e C- 
ise offences, brothels, criminals, etc.” 
The allegation that he had married two 
wives against the Government Servants” 
Conduct Rules, 1956, the learned Judges 
said, did not bring him within any of the 
three categories as, in their view, the 
second marriage without prior permiss- 
ion of the Government gave rise merely 
to a technical charge. In view of the 
opinion that the impugned order was ex 
facie innocuous and could not be said 
to cast any stigma or be regarded as im- 
posing the punishment of dismissal 0 
removal, the learned Judges dismissec 


the appeal. : 
7. It seems tous that the High 


Court has fiailed to consider the true 
content of the case set up by the appell 
ant. The entire thrust of the appellants 
case is that in terminating the appell 
ant’s services the competent authorily 
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treated him unfairly and arbitraily. It 
is well settled that in dealing with a 
Government servant must the State 
contorm to the constitutional requir- 
ements of Arts. 14 and 16 of the 
Constitution. An arbitrary exercise 
of power by the State violate those 
constitutional guarantees, for a fund- 
amental implication in the guarantee 
ef equality and of protection against 
discrimination is that fair and just trea- 
tment will be accorded to all, whether 
individually or jointly as a class. When 
a Government servant satisfies the 
Court prima facie that an order termin- 
ating his services violates Arts. 14 and 
16, the competent authority must disch- 
arge the burden of showing that the 
power to terminate the services was exe- 
rcised honestly and in good faith, on 
valid considerations, fairly and without 
discrimination. 7 | 

8. The High Court has observed 
that within the framework of the three 
categories defined in the Inspector Gen- 
eral’s circular the allegation of a second 
marriage by the appellant was of no sig- 
nificance, and that the principal intent 
in terminating the appellant’s services 
was to rid the State of an unsuitable 
officer. The Superintendent of Police has 
noted that the 2ppellant created porb- 
lems wherever he went, but it is not 
disclosed in the affidavits what were 
those **Problems”’. It is not shown that 
the problems were of the nature specifi- 
cally indicated by the circular issued by 
the Inspector General of Police. We are 
unable to conclude from material before 
us that the Superintendent of Police 
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applied his mind to the requirements of 
the case. 
9. The Superintendent of Police 


has also commented that the appellant 
was a corrupt officer who was not strai- 


ght forward (whatever that might mean). 
On that we have this to say. Where the 
services of a Government servant 
on temporary appointment are 
terminated on the ground _ that 
his reputation for corruption 


makes him unsuitable for retention in 
the service, the reputation for corrupt 
behaviour must be based on something 
more than a mere allegation. The 
other grounds mentioned in the report 
of the Superintendent of Police, which 
impressed the High Court, appear to us 
to be equally vague and unspecific. The 
State, and for that matter any statutory 
employer, must take great care when 
proceeding to terminate a career on the 
ground of unsuitability, to ensure that 
its order is founded in definable material 
objectively assessed and relevant to the 
ground on which the termination is 
effected. | 

10. Proceeding from there, we may 
advert toa further aspect of the case. 
It would seem that the dominating 
factor which influenced the mind of the 
Deputy Inspector General of Police was 
the allegation that the appellant had 
married a second wife against the 
Government Servants’ Conduct Rules. 
It is clear that a fullfledged enquiry 
was instituted into the matter, evidence 
was recorded but before any findings 
could be rendered the enquiry was dro- 
pped for want of jurisdiction. No 
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attempt was made thereafter to institute 
a proper enquiry by the appropriate 
authority. In the circumstances, it was 
not open to the Superintendent of 
Police to mention in his report, as a 
statement of fact, that the appellant had 
married a second time against the Gove- 
rnment Servants’ Conduct Rules. With 
the dropping of the enquiry the alleg- 
ation remained unverfied We may 
observe that where allegations of mis- 
conduct are levelled against a Govern- 
ment servant, and it is a case where 
the provisions of Art. 311(2) of the 
Constitution should be applied, it is not 
open to the competent authority to take 
the view that holding the enquiry cont- 
emplated by that clause would be a 
bother or a nuisance and that therefore 
itis entitled to avoid the mandate of 
that provision and resort to the guise 
ofan ex facie innocuous termination 
order. The Court will view with great 
disfavour any attempt to circumvent 
the constitutional provsion of Art. 311(2) 
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in a case where that provision comes 
into play. 

11. For all the aforesaid reasons, 
we are unable to uphold the judgment 
and order of the High Court, and jp 
the result the appeal must be allowed. — 


12. The appeal is allowed and the 
order dated April 27, 1970 of the 
Deputy Inspector General of Police, 
U. P. Bareilly Circle is quashed. The 
appellant is entitled to be treated as 
continuing in service without interrup- 
tion. It will be open to the author- 
ities to take fresh proceedings against 
the appellant in accordance with law. 
It will also be open to them to deter- 
mine whether the appellant was gain- 
fully employed for the purpose of con- 
sidering the extent of reliéf, if any, to 
which he may be entitled pursuant to 
our present order quashing the impug- 
ned order. In the circumstances, there 
is no order as to costs, 


Appeal allowe 
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OBSERVATION 


Constitution of India, Arts. 14, 16 and 311—Promotion —Classification—Opening 
of separate avenue of promrotion on temporary basis only for those Upper Division 
Clerks and Selection Grade Clerks in A.G’s. office who had put in 20 years of service 
and exhausted all chances of appearing at Subordinate Accounts Service Examination 
or had become ineligible to appear at it —Classification is reasonable. (Public Servant 
—Promotion classificatien) . 


OBSERVED BY 
R.S. Pathak and 
V. Balakrishna Eradi, 


Hon’ble Judges, Supreme Court of India. 
{ 


IN 


Civil Appeal No. 1033 of 1979 decided on 13-11-1984, between Debranjan Ray 
and others, Appellants v. Comptroller and Auditor General of India and others, 


Respondents. 
{ 


TEXT 


Pathak, J,:—-This appeal by spe- measures for improving the working 


cial leave raises an interesting question 
respecting the recruitment of Upper 
Division Clerks for appointment as 
Accountants in the office of the Accoun- 
tant General, West Bengal. 

2. It appears that at one time all 
holders of supervisory posts in the 
office of the Accountant General, West 
Bengal were required to pass the Subor- 
dinate Accounts Service Examination. 
The examination consisted of two parts. 
Every eligible employee was entitled to 
five chances to pass the part I examina- 
tion and having passed that he had to 
pass the Part II examination before 
he crossed the age of 45 years. In 1966 
the Comptroller and Auditor General 
of India considered it necessary to take 


‘Service but who 


of the offices of the Civil Accountants 
General because it had been reported 
by the Directors of Inspection that the 
accounting-cum-administrative work was 
suffering considerably and the quality 
of local inspection was poor. It was 
also felt that some accounting-cum- 
administrative supervisory posts could 
be filled by clerks who had not been 
able to pass the Subordinate Accounts 
had long years of 
experience and a good record of service 
and possessed sufficient administrative 
ability. It was expected that while this 
measure would afford an avenue of pro- 
motion to Upper Division Clerks who 
had no hope of entering the regular 
channel of promotion through the sub- 
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ordinate Accounts Service examination, 
it would release more Subordinate 
Accounts Service accountants for inspe- 
ction work and other important assign- 
ments requiring greater technical know- 
ledge and application. Accordingly, a 
scheme was framed by an Office Order 


No. TM 96 dated June 8, 1966 for 
filling up some of the posts of a purely 


accounting-cum-administrative nature 
by Upper Division Clerks (including 
Selection Grade Cle1ks) were who not 
members of the Subordinate Accou- 
nts Service. They were to be known as 
Accountants. This was to be effected 
without reducing the total number of 
existing posts for which the Subordin- 
ate Accounts Service. men were eligible. 
The scheme provided that in view of 
the acute shortage of Subordinate 
Accounts Service personnel for inten- 
sive local audit of a large number of 
schemes and programmes then in opera- 
tion the offices would be reorganised 
in such a way that passing the Subordi- 
nate Accounts Service Examination 
would not bea necessary qualification 
for holding supervisory posts where the 
work involved was entirely of an accoun- 


ting-cum-administrative nature and the 
knowledge of rules and accounts ofa 


very high standard was not required. 
It was stipulated that Upper Division 
Clerks and Selection Grade Clerks who 
had not passed the Subordinate Acc- 
ounts Service Examination should be 
taken on the basis of their. experience, 
administrative ability anda good re- 
cord. There was no reservation of 
posts for those Clerks. The scheme 
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only made them eligible for holding 
those posts. To be eligible the Upper — 
Division Clerks and Selection Grade 
Clerks should have put in not less — 
than 20 years of service in the Upper — 


Division Clerical Cadre and should 
have exhausted all chances of appearing — 


in the Subordinate Accounts Service — 
Examination or by reason of being — 
over 45 years of of age were no longer — 
eligible to appear at the Subordinate ; 
Accounts Service Examination. The — 
appointments were temporary and their — 
continuance would depend upon the — 
satisfactory performance of their dut- — 
ies assessed on the basis of six mon- — 
thly reports It was made clear that é 
they would not be eligible for promo- B 
tion as Assistant Accounts Officers. It é 
seems that a fair number of such ap- 5 
pointments were made with effect from _ 
June 15, 1966 by the Accountant Gen- ra 
eral, West Bengal by his letter No. — 
ADMN/37 dated June 9, 1966. 4 

3. The appellants who had origi- 
nally been appointed as Upper Divi- 
sion Clerks in the office of the Acc- — 
ountant General, West Bengal and at — 
the relevant time were permanent — 
Selection Grade Clerks on their re-_ 
version from temporary appointments — 
as Clerks-in-charge in different sections — 
of the office of the Accountant Gen- — 
eral, West Bengal, filed a writ petition — 
challenging the appointments under — 
the scbeme alleging that they were — 
entitled to be considered for appoint- ~ 
ment to those posts. They contended © 
that in confining the zone of eligibility ~ 
to Upper Division Clerks who had — 


ee eT er eT ee eee © oy See ee 


a i "= 


7 
q 


port No. 77, p. 03 


, passed the Subordinate Accounts 
‘vice Examination the scheme brou- 
t about an invidious discrimination 
ich was violative of Arts. 14 and 
of the Constitution. : 

4. By his judgment and _ order 
ted June 2, 1970 a learned single 
dge of the Calcutta High Court allo- 
d the writ petition and quashed the 
veme. An appeal by the Comptro- 
rand Auditor General of India was 
owed by a_ Division Bench of the 
igh Court by its judgment and order 
ted July 6, 1978. It set aside the 
dgment of the learned single Judge 
d dismissed the writ petition. 

5. Before us, learned counsel for 
e appellant raised substantially the 
me point which was pressed before 
> High Court in the writ petition. 
¢ principal contention is that the 
veme violates Arts. 14 and 16 of 
e Constitution because in defining 
s conditions of eligibility there is no 
isonable basis for discriminating 
tween those who can no longer appear 
the Subordinate Accounts Service Ex- 
uination and those who can still do 


6. Itis evident that the scheme 
is intended to provide a separate 
enue of promotion for those Upper 
vision Clerks who had put in 20 
ars of service or more in their cadre- 
d who had exhausted all their chan- 
s of appearing at the Subordinate Ac- 
unts Service Examination for promo- 
yn to supervisory post, or who having 
ossed the age of 45 years, were 
| longer eligible to appear at that 
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Examination. These indicia distingu- 
ished that category of Upper Division 
Clerks from others. The entire purp- 
ose of the scheme wasto provide an 
avenue of promotion for those Upper 
Divison Clerks who because they were 
no longer eligible to appear at the Sub- 
ordinate Accounts Service Examination 
would be compelled otherwise to stag- 
nate in their existing cadre. An ince- 
ntive was thus provided to them. There 


- was the hope that efficiency and indus- 


try in their present posts would be 
rewarded by promotion. If the scheme 
had been thrown open to Upper 
Division Clerks who still enjoyed 
the possibility of recruitment to 
the Subordinate Accounts Service, 
the intent underlying the scheme 


would have been defeated. The appell- 
ants, although senior in length of service 
to the respondents promoted under the 


scheme, were still eligible to appear in 
the Subordinate Accounts Service 
Examination and the opportunity of 
advancement in their regular promotinal 
channel was still available to them. It 
may be observed that promotion under 
the scheme was purely temporary and 
further continuance on the promotional 
post depended upon the satisfactory 
performance of duties monitored every 
six months. They were barred from 
promotion as Assistant Accounts Offi- 
cers, and therefore after promotion to 
the supervisory posts of Accountants 
under the scheme they were not entitled 
to further advancement or promotion 
to any higher post. On the other hand, 
the appellants, in the event of their 
success at the Subordinate Accountants 
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Service Examination, were entitiled to 
substantive appointment by promotion 
to supervisory posts, and _ thereafter 
eligible for further promotion to still 


higher posts. Weare satisfied that in 
providing a separate channel of promo- 
tion governed by its own conditions of 
eligibility the impugned scheme follows 
a clearly defined classification having a 
reasonable nexus to the object of the 
classification. Those who fall outside 
the scheme cannot complain of discrim- 
ination, for intelligible differentia exists 
between those included within the sch- 
eme and those outside it. The framing 
and implementation of such a scheme 
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falls within the scope of administrative 
policy, and having regard to the object 
underlying the cheme as well as its care- 
ful definition we see no basis for come 


laint by the appellants. 
7. Our attention was invited by 
learned counsel for the appellants to 
State of Jammu and Kashmir v. Triloki 
Nath Khosa (1974) 1 SCR 771: (AIR 
1974 SC 1.) but learned counsel has been 
unable to show how that case is reley- 
ant on the facts of the instant case. i 


8. The appeal fails and is dismis 
ed but, in the circumstance there is no 
arder as to costs. Ff 


Appeal dismisse 1. 
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OBSERVATION 


Retirement dues—Delay in payment —Liability of Govt. —To pay interest on ma- 


et rate—Commences from expiry of two months from date of 


retirement — 


ovt. employee—Delayed payment of retirement dues due to non-production of 
st pay certificate by retiree —Suit for interest—Non production of certificate 


id, was due 'o lapse of issuing authority —Govt. 


liable to pay interest. (Treas- 


-y Code (Bom), R. 186 — Payment of Gratuity Act, 1972, S.4, Constitution of India 


rts 311, 300A 


OBSERVED BY 


V.D. Tulzapurkar 
and V. Balakrishna Eradi, 
Hon’ble Judges Supreme Court of India. 


IN 


Sp Leave Petn. (Civil) No. 9425 of 1984, decided on 17-12-1984, between 
ate of Kerala and others, Petitioners v.M. Padmanabhan Nair, Respondent. 


Judgment:- Pension and gratuity 
‘e no longer any bounty to be dis- 
ibuted by the Government to its em- 
loyees on their retirement but have 
scome, under the decisions of this 
ourt, valuable rights and property 
1 their hands and any culpable del- 
y in settelment and disbursement the- 
of must be visited with the penal- 
_ of payment of interest at the cu- 
ent market rate till actual payment 

2. Usually the delay occurs by 
sason of non-production of the L.P. 
. (Last Pay Certificate and the N. 
.C. (No Liability Certificate) from 
ie concerned Departments but both 
lese documents pertain to mat- 
‘rs, records whereof would be with 
ie concerned Government Departme- 
ts. Since the date of retirement of 


TEXT 


every Government servant is very mu- 
ch in known advance we fail to ap- 
preciate why the process of collecting 
the requisite in formation and issuance 
of these two documents should not 
be completed at least a week before 
the date of retirement so that the 
payment of gratuity amount could be 
made to the Government servant on 
the date he retires or on the follow- 
ing day and pension at the expiry of 
the following month. The necessity for 


prompt payment of the retirement dues 
to a Government servant immediately 


after his retirement cannot be over- 
emphasised and it would not be unr- 
easonable to direct that the liability to 
pay penal interest on these dues at 
the current market rate should com- 
mence at the expiry of two months 
from the date oi retirement. 
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3. The instant case is a glaring 
instance of such culpable delay in the 
settlement of pension and gratuity cl- 
aims due to the respondent who reti- 
red on 19-5-1973. His pension and 
gratuity were ultimately paid to him 
on 14-8-1975, ie. more than two ye- 
ars and 3 months after his retirem- 
end and hence after serving lawyer’s 
notice he filed a suit mainly to re- 
cover interest by way of liquidated dam- 
ages for delayed payment. The appellants 
put the blame on the respondent for 
delayed payment on the ground that 
he had not produced the _ requisite 
L P.C. (Last Pay Certificate) from the 
Treasury Officer under Rule 185 of 


the Treasury Code. But on a plain 
reading of Rule 186, the High Court 


held and in our view rightly that a 
duty was cast on the Treasury Officer to 
grant to every retiring Government ser- 
vant the last pay certificate which in 
this case had been delayed by the con- 
cerned officer for which neither any just- 


ification nor explanation had been given 
claim for interest was, therefore, rightly 


decreed in respondent’s favour. 

4. Unfortunately such claim for 
interest that was allowed in respondent’s 
favour by the District Court and confi- 
rmed by the High Court was at the rate 
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of 6 per cent per annum though interest 
at 12 per cent had been claimed by the 
respondent in his suit However, since 
the respondent acquiesced in his claim: 
being decreed at 6 per cent by not prefe- 
rring any cross objections in the High 
Court it would not be proper for us to 
enhance the rate to 12 per cent per an- 
num which was otherwise inclined 
to grant. : 


5. We are also of the view that the 
State Government is being rightly sadd- 
led with a liability for the culpable neg- 
lect in the discharge of his duty by the 
District Treasury Officer who delayed 
the issuance of the L PC. but since the 
concerned officer had not been implea- 
ded as a party defendant to the suit the 
Court is unable to hold him 
liable for the decretal amount. It will, 
however, be for the State Government 
to consider whether the erring official 
should or should not be directed to 
compensate the Government the loss 
sustained by it by his culpable lapses. 
Such action if taken would help generate - 
in the officials of the State Government 
a sense of duty towards the Government 
uner whom they serve as also a sense of 
accountability to members of the public. | 

Order accordingly. 
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OBSERVATION 


Constitution of India, Art. 136—Service matter—Dismissal of petitioner employee 
on grounds of misconduct—Petitioner shown to be guilty of suppression of material 
fact which would weigh with any employer in giving him employment—Held, case did 


not merit consideration under Art. 136 


(B) Industrial Disputes Act (14 of 1947), Sch. 2 Items 1, 3, 6 —Dismissal of 
employee for misconduct—Suppression of material fact in application for employment 
alleged to be misconduct—Alieged misconduct not falling within the enumerated mis- 
conducts in service regulations or standing orders—Order is illegal. 


OBSERVED BY 


D. A. Desai and 
Ranganath Misra, 


Hon’ble Judges, Supreme Court of India. 


Spl. Leave Petn. (Civil) No. 5523 of 1984, decided on 14-1-1985, between Rasi- 
klal Vaghajibhai Patel, Petitioner v. Ahmedabad Municipal Corporation and anoth- 


er, Respondents. 


TEXT 


Dasai, J. :— Petitioner is shown to 
be guilty of suppression of a material 
fact which would weight with any empl- 
oyer in giving him employment and 
therefore, the case of the petitioner does 
not merit consideration under Art. 136 
of the Constitution and his petition for 
special leave to appeal against the deci- 
sion of a Division Bench of the Gujarat 
High Court in Special Application No. 
4649 of 1981 dated November 28, 1983 
must accordingly fail but this short epi- 
stle became a compelling necessity in 
view of the statement of law appearing 
in the judgment of the High Court 
which if permitted to go uncorrected, 
some innocent person may suffer in fut- 


ure. This is the only justification for this 
short order. 

2. The petitioner on his application 
was recruited in the Sales Tax Depart- 
ment on September 30, 1950 and at the 
relevant time he was working as Sales 
Tax Inspector. By an order dated Janu- 
ary 31, 1964 of the Commissioner of Sa- 
les Tax, Gujarat State, the petitioner 
who was at the relevant time working 
as Sales Tax Inspector was charged with 
misconduct of gross negligence and act- 
ing with gross impropriety in deman- 
ding illegal gratification, and as these 
charges were held proved, the Commiss- 
ioner of Sales Tax imposed a penalty of 
removal from service. This is not in dis- 
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pute and therefore it can be safely stated 
that the petitioner was removed from 
the service of the Sales Tax Department 
on account of the proved misconduct. 
3. After being removed from the 
Sales Tax Department, the petitioner 
joined service in Bhatka Vallabh Dhola 
College, Ahmedabad (‘college’ for short) 
on May 15, 1964. While continuing his 
service with the college, the petitioner 
applied on January 13, 1968 for the post 
of Head-Clerk with Ahmedabad Municti- 
pal Corporation. The application had to 
be made in the prescribed from, Column 
No. 14 of which required the applicant 
to state whether the applicant had been 
removed from service and if so, reasons 
for removal and if the applicant had vo- 
luntarily left previous service, reasons 
for leaving the service should be stated. 
While answering this column, the 
petitioner stated that he had served 
in the Sales Tax Department from Sep- 
tember 30, 1959 to January 31, 1964 and 
that he has resigned from service due 
to transfer. It thus appeared that the 
petitioner was guilty of suppress veri 
and suggestio falsi inasmuch as he 
suppressed the material fact that he was 
removed from service on the ground of 
proved misconduct and that he made a 
false suggestion that he had voluntarily 
left service because of transfer. Ultima- 
tely when these facts came to light, he 
was charge-sheeted and removed from 
Service. A petition to the Labour Court 
was rejected on the ground that the 
misconduct alleged against the petitioner 


is proved. His writ petition to the 
High Court proved unsuccessful. Hence 
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he filed this petition for special leave, 

4. The High Court while dismiss-— 
ing the petition held that even if the 
allegation of misconduct does not 
constitute misconduct amongst those 
enumerated in the relevant service 
regulations yet the employer can 
attribute what would otherwise per 
se be a misconduct though not enumer-— 
ated and punish him for the same. This” 
proposition appears to us to be startling” 
because even though either under the” 
Certified Standing Orders or service 
regulatiations. It is necessary for the 
employer to prescribe what would be 
the misconduct so that the workman/_ 
employee knows the pitfall he should 
guard against. If after undergoing the 
elaborate exercise of enumerating 
misconduct, it is left to the unbridled” 
discretion of the employer to dub any — 
conduct as misconduct, the workman — 
will be on tenterhooks and he will be 
punished by ex post facto determination — 
by the employer. It is a well settled canon © 
of penal jurisprudence that removal 
or dismissal from service on account 
of the misconduct constitutes penalty 
in law that the workmen sought to be ~ 
charged for misconduct must have adeq 4 
uate advance notice of what action of — 
what conduct would constitute miscon- _ 
duct. The legal proposition stated by — 
the High Court would have necessitated — 
in-depth examination, but fora recent — 
decision of this Court in Glaxo Labo- 
ratories v. Presiding Officer, Labour — 
Court, Meerut (1984) 1 SCR 230 in — 
which this Court specifically repelled 
an identical contention advanced by Mr 
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fanti Bhushan, leained counsel who 
ypeared for the employer in that case 
serving as under: 

‘Relying on these observations, 
r. Shanti Bhushan urged that this 
ourt has in terms held that there can 
»some other misconduct not enumer- 
ed in the standing order and for which 
e employer may take appropriate 
tion. This observation cannot be 
ewed divorced from the facts of the 
se. What started in the face of the 
yurt in that case was that the employer 
id raised a technical objection 
noring the past history of litigation 
‘tween the parties that application 
ider Sec. 33A was not maintainable. 
is in this context that this Court 
served that the previous action might 


ve been the outcome of .some 
isconduct not enumerated in the 
anding order. But the extracted 
yservation cannot be elevated toa 


‘oposition of law that some miscond- 
+ neither defined nor enumerated 
id which may be believed by the 
nployer to be misconduct ex post 
cto would expose the workman toa 
snalty. The law will have to move two 
‘nturies backward to accept such a 
ynstruction. But it is not necessary to 
) so for because in Salem Erode 
lectricity Distribution Co. Ltd. v. 
heir Employees Union (1966) 2SCR 
8, this Court in terms held that the 
pject underlying the Act was to 
‘troduce uniformity of teams and 
ynditions of employment in respect of 
orkmen belonging to the same 
stegory and discharging the same of 
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similar work under an_ industrial 
establishment, and that these terms and 
conditions of industrial employment 
should be well-established and should 
be known to employees before they 
accept the employment. If such is the 
object, no vague undefined notion about 
any act, may be innocuous, 
which from the employer’s poirt of 
view may be misconduct but 
not provided for in the standing 
order for which a penalty can be impo- 
sed, cannot be incorporated in the stan- 
ding orders. From certainty of condi- 
tions of employment, we would have to 
the days of hire and fire which reverse 
movement is hardly justified. In this 
connection, we may also refer to West- 
ern India Match Co. Ltd.v. Workmen 
(1974) 1 SCR 434 in which this Court 
held that and condition of service if in- 
consistent with certified standing orders, 
the same. would not prevail and the 
certified standing orders would have 
precedence over all such agreements. 
There is really one interesting observat- 
ion in this case which deserves noticing. 
Says the Court: 

“In the sunny days of the market 
economy theory people sincerely beli- 
eved that the economic law of demand 
and supply in the lobour market would 
settle a mutually beneficial bargain bet- 


ween the employer and the workman. 
Such a bargain, they took it for granted, 


would secure fair tair terms and condi- 
tions of employment to the workman. 
This law they venerated as natural law. 
They had an abiding faith in the verity 
of this law. But the experience of the 


b06 


Report No. 79, p. 04 


working of this law over long period 
has belied their faith.” 


Lastly we may refer to Workmen of 
Lakheri Cement Works Ltd v. Associ- 
ated Cement Companies Ltd. (1970) 20 
Fac L& 243. This Court repelled the 
contention that the Act must prescribe 
the minimum which has to be prescribed 
inan industrial establishment, but it 
does not exclude the extension otherwise. 
Relying upon the earlier decision of this 
Court in Rohtak Hissar District Electri- 
city Supply Co. Ltd. v. State of Uttar 
Pradesh (1966) 2 SCR 863 the Court 
held that everything which is required 
to be prescribed with precision and no 
argument can be entertained that some- 
thing not prescribed can yet be taken 
into account as varying what is prescri- 
bed. In short it cannov be left to the 
vagaries of management to say ex post 
facto that some acts of omission or 
commission nowhere found to be enum- 
erated in the relevant standing ordet is 
nonetheless a misconduct not strictly 
falling within the enumerated miscon- 
duct in the relevant standing order but 
yet a misconduct for the purpose of 
imposing a penalty. Accordingly, the 
contention of Mr. Shanti Bhushan that 
some other act of misconduct which 
would perse be an act of misconduct 
though not enumerated in S. O. 22 can 
be punished under S.O. 23 must be 
rejected. It is thus well-settled that 
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unless either in the Certified Standing 
Order or in the service regulations an 
act or omission is prescribed as miscon. 
duct, itis not open to the employer te 
fish out some conduct as misconduct and 
punish the workman even though the 
alleged misconduct would not be comp. 
rehended in any of the enumerated mis. 
conduct. : 

5. The High Court fell into ot 


when it observed that: 

‘The conduct of the petitioner is 
suppressing the material facts and misr- 
epresenting his past on the material as- 
pect cannot be said to te a good cond- 
uct. On the contrary it is unbecoming 
of him that he should have deliberately 
suppressed the material fact and tried 
to obtain employment by deceiving the 
Municipal Corporation. It is clearly 
a misconduct.” ; 

After thus holding that the suppres 
ssio veri and suggestio falsi would com 
stitute misconduct, the High Court 
held even if it dose not fall in any o 
the enumerated misconducts, yet for 
the purpose of service regulation, it 
would nonetheless be a misconduct 
punishable as such We are unable to 
accept this view of law and it has to be 
rejected. i 

6 Having clearly restated the lega i 
POsition, we reject this special leave 
Pelition. | 

Special leave petition dismissed. 
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OBSERVATION 


Contract Work—Contract Act (9 of 1972), Ss. 55, 73—Constitution of India, 
rt. 299—Govt. Contract—Work to be completed within one year —Contractor 
equested to spread over work for two years or more due to less bndget provision— 
‘ontractor not intimated by Govt. regarding extra payment—Contractor on comple- 
on of work can be granted extra payment at increased rates. 


OBSERVED BY 


V.D. Tulzapukar 
and V_ Khalid, 
Hon’ble Judges, Supreme Court of India. 


IN 


Civil Appeal No. 
funicipal Corporation, Appellant v. 


espondents. 


316 (N) of 1971 decided on 6-2-1985, between Hyderabad 
M. Krishnaswami Mudaliar and another, 


TEXT 


Judgment:—The only question vehem- 
ntly argued by counsel for the appellant 
1 this appeal was that the respondent 
laintiff was not entitled to claim 26 
er cent extra over and above the rates 
riginally agreed upon between the 
arties under the suit contract Ex A-I. 


2. Under Ex. A-I drainage works 
xr CSIR Laboratory at Uppal was 
ntrusted to the respondent: plaintiff and 
nder the terms of the contract the work 
jas to be completed by the plaintiff 
fithin a period of one year i. e., from 
6th March 1951 to 25th March 1952. 
.dmittedly at the instance of the Exec- 
itive Engineer P.W.D due to financial 
ifficulties less budget having been pro- 
ided for in the year 1951-52 the plain- 
iff was requested to spread over the 
york for two years more, that is to say 


to complete the same in three years but 
the respondent-plaintiff was agreeable 
to spread over the work for two years 


more as suggested on condition that 
extra payment will have to be made to 


him in view of increased rates of either 
material or wages. The Government 
did not intimate to the respondent- 
plaintiff that no extra payment on acco- 


unt of increased rates would be paid 
to him or that he will have to complete 


the work on the basis of original rates. 


In fact no reply was sent by the Gover- 
nmet and a steadied silence was main- 


tained by the Government in regard to 
the respondent-plaintiff’s demand for 
extra payment, inspite of several remin- 


ders in that behalf, till the plaintiff 
actually completed the work during the 


spread over period and only when after 
completicn of work the plaintiff-respon- 
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dent submitted his final bill claiming 
20 per cent extra over and above the 
rates Originally agreed upon between 
the parties the Government stated that 
he was not entitled to increased rates. 
After considering the correspondence 
exchanged between the parties and the 
other material on record the High Court 
has taken the view that the government 
was liable to make extra payment for 
the work done as there was no dispute 
that the rates of material, etc. had 
increased during the extended period 
of two years and plaintiff was entitled 
to such extra payment. After consider- 
ing the relevant material on record we 
are of the view that both in equity and 
in law the plaintiff contractor is entitled 
to receive extra payment and the High 
Court was right in deciding the ques- 
tion in respondent-plaintiff’s favour. 
Since subsequent to the entering into 
the agreement Ex. A-1 the Drainage 
Division was transferred from P. W.D. 
to Hyderabad Municipal Corporation 
the liability to make this extra payment 
in our view has been properly saddled 
on the appellant Corporation. 


3. The other point which was 
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faintly urged by counsel for the appef 
ant was in regard to interest claime 
by the respondent-plaintiff on {ff 
balance of the amount due to him § 
which had wrongly been retained ¢ 
the Department. Counsel urged th; 
under clause 27 of the contract it we 
provided that “the contractor shall mn 
be entitled to interest upon any pa 
ments in arrears or upon any balance 
which may on final settlement of hj 
accounts be found due to him.” In oy 
view the reliance on this clause is< 
no avail to the appellant for the simpl 
reason that this clause will be applicabl 
provided the work was completed accol 
ding to the specifications and the tim 
schedule fixed in the original contrac 
Moreover in the instant case aan 
had issued notice claiming interst unde 
the Interest Act and the High Cou 
has, in modification of Trial Co 
decree, awarded interest from the dat 
of notice till payment The claim fi 
interest, therefore, was rightly allowed 

4. Inthe result the appeal is dis 
missed but there will be no order as” 
costs. 


r 


Appeal dismiss 
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OBSERVATION 


(A) Constitution of India, Art. 31! (1)—Order of suspension passed against 


sovt. servant—Art. 311 (1) not attracted. 


(B) Orissa Civil Services (Classification, Control and Appeal) Rules (1962), Rr. 
2 and 11—Forester appointed by Conservator of Forests placed under suspension by 


Yistrict Forest Officer— Validity. 


OBSERVED BY 


D. A. Desai, A. P. Seen 
and V. Balakrishna Eradi, 


Hon’ble Judges, Supreme Court of India. 


Civil Appeals Nos. 200(N) and 201 of 1971, decided on 22-2-1985, between 
‘tate of Orissa and others, Appellants, v. Shiva Parashad Das, Respondent. 


And 
State of Orissa and others, Appellants v. Ram Prashad, Responedent. 
TEXT 
Balakrishna Eradi, J. :— In these quently while working as a Forester 


wo appeals filed by Special leave aga- 
nst two judgments of the Orissa High 
Court the question raised is identical 
yamely whether an order of suspension 
rom service passed against a Govern- 
ment servant falls within the scope and 
purview of Art. 311 of the Constitution. 
The judgment appealed against the Civil 
Appeal No. 201 of 1971 is prior in 
point of time and in the judgment under 
challenge in C. A. No. 200 of 1971 the 
High Court has merely followed the 
former judgment. We shall, therefore, 
refer only to the facts relating to C. A. 
No. 201 of 1971. 

2. The respondent Shri Ram Par- 
shad was appointed as a Forester by the 
Conservator of Forests, Berhampur, 
District Ganjam, on 17-7-1952. Subse- 


under the District Forest Officer. 
Ghumsur North Division the respondent 
was placed under suspension by an 
order dated 26-2-1969 passed by the 
said District Officer, pending enquiry 
into charges of negligence of duties. 
The respondent thereupon filed a Writ 
Petition in the High Court of Orissa 
under Art. 226 of the Constitution 
challenging the order of suspension 
passed against him on the ground that 
it was made in contravention of Art. 
311 of the Constitution as well as R. 12 
of the Orissa Civil Services (Classificat- 
ion, Control and Appeal) Rules, 1962 
(hereinafter called the ‘Rules’). The High 
Court by its impugned judgment allowed 
the Writ petition and quashed the order 
of suspension holding the same to be in 
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contravention of Art. 311 (lt) of the 
Constitution. The High Court took the 
view that inasmuch as the respondent 
had been appointed as Forester by the 
Conservator of Forests, he could not 
have been validly suspended from serv- 
ice by the District Forest Officer, who 
is an authority subordinate to the Con- 
servator of Forests. The correctness of 
this view taken by the High Court is 
called in question by the appellant—the 
State of Orissa—in these two appeals. 

3. An order of suspension passed 
against a Government servant pending 
disciplinary enquiry is neither one of 
dismissal nor of removal from service 
within Art. 311 of the Constitution. 
This position was clearly laid down by 
a Constitution Bench of this Court in 
Mohammad Ghouse vy. State of Andhra, 
1957SCR 414: It is unfortunate 
that this decision was not brought to 
the notice of the learned Judges of the 
High Court, Clause (1) of Art. 311 
will get attracted only whena person 
who is a member of Civil Service of 
the Union or an All India Service ora 
Civil Service of a State or one who 
holds a civil post under the Union or 


a State is ‘dismissed’ or ‘removed’ from - 


service. The provisions of the said 
clause have no application whatever 
to a situation where a Government Ser- 
vant has been merely placed under sus- 
pension pending departmental enquiry 
since such action does not constitute 
either dismissal or removal from ser- 
vice. The High Court was, therefore, 
manifestly in error in quashing the or- 
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der of suspension passed against the re-_ 
spondent on the ground that it was 
violative of clause (1) of Art. 311 of 
the Constitution. ; 

4. Rule 12 of the Rules lays down 
that the appointing authority or any : 
authority to which it is subordinate or 
any authority empowered by the 
Governor or the appointing authority 
in that behalf may place a Govern- 
ment Servant under suspension, where 
a disciplinary proceeding aginst him — 


5 


is either contemplated or is pending. — 
It isnot in dispute that under Noti- 
fication issued by the State Government — 
in exercise of the power conferred by 
R. 11 of the Rules the District Forest 
Officer was constituted “the appointing — 
authority” in respect of Foresters with — 
effect from 7-5-1962. It is therefore clear 
that on the date on which the impugned — 
order of suspension was passed on-26-2- 
1969, the District Forest Officer under 
whom the respondent was working in 
the Ghumsur North Division was fully — 
competent to pass the impugned order — 
of suspension. Hence the High Court — 
was perfectly right in rejecting the — 
further contention advanced before it~ 
by the respondent herein that the 
impugned action had been taken in viol- 
ation of the provisions of Rs. 12. | 

5. Weaccordingly allow this ap- — 
peal-C. A. No. 201 of 1971 set aside” 
the judgment of the High Court and 
dismiss the Writ Petition in OJ. C. 
No. 10 of 1970. The parties will beat — 
their respective costs for this Court. 

6. Inthe light of the legal posit- — 
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mn enunciated above, it follows that 
.A. No. 200 of 1971 has also to be 
lowed. The judgment of the High 
ourt is accordingly set aside and _ the 
rit Petition filed by the respondent 
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therein O.J.C.No. 101 of 1970 will 
also stand dismissed. The parties will 
bear their respective costs in this appeal 
also. 

Order accordingly, 
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IT IS THE ESSENCE OF DEMOCRACY 


TO OBEY ; 
NO MASTER BUT THE LAW 


Og 
Y. V. Chandrachud 
Judge 
Supreme ourt of India 
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OBSERVATION 


(A) Constitution of India, Art. 311 (2) Second Proviso CI. (a)—Govt. servant 
onvicted on criminal charge, released under provisions of Probation of Offenders Act 
—Liability to dismissal under Cl. (a) for Second Proviso to Art. 311 (2)—Does not 
ease by reason of Sec. 12 of Probation of Offienders Act. Provision (i) Probation of 
Offenders Act (20 of 1958), Section 12—(ii) Dismissal—Public servant—Release after 
sonviction on criminal charge under Probation of Offenders Act. 

(B) Constitution of India, Art. 311 (2), Second Proviso, Cl. (a)—Dismissal of 
Govt. servant on conviction of criminal charge—Power as to be exercised fairly, justly 
and reasonably—Disissal Public servant—Conviction on criminal charge. 


OBSERVED BY 


Y. V. Chandrachud, D.A. Desai and 
Amarendra Nath Sen, 


Hon’ble Chief Justice& Judges Supreme Conrt of India. 


IN 


Civil Appeal No. 480 (N) of 1973, decided on 12-3-1985, betwecn Shankar Dass, 
Appellant v. Union of India and and another, Repondents. 


. TEXT 


Chandrachud, C.J. :—Cases which 
evoke sympathy come frequently before 
the Court. But pity not often. The case 
before us has a unique story to tell the 
story ofa crime committed under the 


stress of personal misery compounded 
by the apathy of the Establishment and 


the appalling delays of law. Ironically 
the silver lining is furnished by the bra- 
very of a broken man who has been 
fiighting against injustice for the last pe: 
years. When justice is done or so the 
Judges believe the conscience assuaged. 
But in this case, despite our doing all 
that can be done for the appellant with- 
in the framework of law we have an 
uneasy conscience. Delay not only 
defeats justice and robs it of its imme- 


diate relevance to the parties but it 
shakes the very confidence of the people 
in the desire and ability of law courts 
to assist them when they need that 
assistance most. 


2. The appellant was retrenched 
by the Ministry of Rehabilitation. 


Government of India in 1960, where- 
upon he was employed as a Cash Clerk 
by the Delhi Milk Supply Scheme 
Department which is under the admini- 
strative control of the Government of 
India. In 1962 he was procesuted for 
breach of trust in respect ofa sum of 
Rs. 500/-. He repaid amount and 
pleaded guilty to the charge. Accepting 
that plea the learned Magistrate, First 
Class Delhi convicted him under S. 409 


614 


Report No. 82, p. 02 


of the Penal Code but in view of the 
peculiar circumstances relating to the 
crime and the criminal he released him 
under S. 4 of the Probation of Offenders 
Act, 1958. Asa result of the conviction 
the appellant was dismissed from ser- 
vice summarily with effect from April 
14, 1964. 

3. The appellant filed a suit in 
1966 in the court of the Sub-Judge, 
First Class, Delhi for setting aside his 
dismissal from service mainly on the 
ground that since he was released under 
the Probation of Offenders Act, it was 
not permissible to the authorities to visit 
him with the penalty of dismissal 
from service. That suit was dismissed on 


the ground that since the appellant was 


convicted of a criminal charge he was 
liable to be dismissed under Cl. (a) of 
the second proviso to Art. 311 (2) of the 
Constitution. The decree of the trial 
court was confirmed by the learned Ad- 
ditional Senior Sub Judge’ Delhi in Jan- 
uary 1968. The appellant filed Second 
Appeal No. 142 of 1968 in the High Co- 
urt of Delhi which was allowed by D.K. 
Kanpur, J, on April 13, 1971. The lear- 
ned Judge accepted the contention of 
the appellant that by reason of the pro- 
vision contained in S. 12 of the Probat- 
ion of Offenders Act he could not be 
dismissed from service without afford- 
ing him a reasonable opportunity of be- 
ing heard as required by Art. 311 (2) of 
the Constitution. The Government of 
India filed a Latters Patent Appeal agai- 
nst that judgment, which was allowed 
by Jagjit Singh and R.N. Aggarwal, JJ, 
on October 10, 1972. This appeal of the 
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year 1972 has come up for hearing in 
this Court more rhan 11 year after it 
was filed. ; 
4. Section 12 of the Probation off 
Offenders Act must be placed out of © 
way first. It provides that notwithstand- — 
ing anything contained in any other law 
a person found guilty of an offence and 4 
dealt with under the provisions of S.3 or — 
4 “shall not suffer disqualification” att- 
aching to a conviction for an offence 
under such law. The order of dismissal } 
from service consequent upon a convicdl 
tion is nota “disqualification” = 
the meaning of S. 12. There are statutes 
which provide that persons who are 
convicted for certain offence shall incur 
certain disqualifications. For example, 
Chapter III of the Representation of 
the People Act, 1951 entitled “‘Disquali- 
fications for membership of Parliament — 
and State Legislatures” and Chapter IV 
entitled Disqualifications for Voting” 
contain provisions which disqualify per 
sons convicted of certain charges from 
being members of legislatures or from 
voting at elections to legislatures. That 
is the sense in which the word ‘“‘disqua 4 
lification” is used in §. 12 of the Proba- 
tion of Offenders Act. Therefore it is 
not possible to accept the reasoning of 
the learned single Judge of the Delhi- 
High Court. . 
5. But though this is so the dal 
ate order passed by the learned single 
Judge has to be upheld. It can be suppo- 
rted on grounds other than the one of” 
which it rests. 
6. The learned Magistrate, Fist 
Class, Delhi, Shri Ambar Prakash, was — 
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fted with more than ordinary under- 
anding of law. Indeed, he set an exam- 
le worthy of emulation. Out of the 
stal sum of Rs. 1,607.99 which was ent- 
isted to the appellant as a Cash Clerk, 
e deposited Rs. 1,107,99 only in the 
‘entral Cash Section of the Delhi Milk 
cheme. Undoubtedly he was guilty of 
riminal breach of trust and the learned 
[agistrate had no option but to convict 
im for that offence. But it is to be ad- 
\ired that as long back as in 1963 when 
. 235 of the Code of Criminal Proced- 
er was not on the Statute Book and 
iter refinements in the norms of senten- 
ing were not even in embryo the learn- 
d Magistrate gave close and anxious 
ttention to the sentence which in the 
ircumstances of the case could be pas- 
2donthe appellant. He says in his 
idgment The appellant was a 
ictim of adverse circumstances : 
is son died in February 1962, which 
yas followed by another misfortune : 
is wife fell down from an upper 
torey and was seriously injured : it was 
hen the turn of his daughter who fell 
eriously ill and that illness lasted for 
ight months. The learned Magistrate 
oncluded his judgment thus :-— 
“Misfortune dodged the accused for 
bout a yeaT..... and it seems that 
t was under the force of adverse circu- 
nstances that he held back the money 
n question. Shankar Dass is a middle 
iged man and it is obvious that it was 
under compelling circumstances that he 
sould not deposit the money in question 
ntime. He is not a previous convict. 
Having regard to the circumstances of 
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the case, lam of the opinion that he 
should be dealt with under the Proba- 
tion of Offenders Act, 1958.” 

7. Itis to be lamented that despite 
these observations of the learned Magi- 
Strate the Government chose to dismiss 
the appellant in a huff without applying 
its mind to the penalty which could app- 
ropriately be imposed upon him in so far 
as his service career was concerned. Clau- 
se (a) of the second proviso to Article 311 


(2)of the Constitution confers on the Go- 
vernment the power to dismiss a person 


from service “on the ground of conduct 
which has led to his conviction on a 
criminal charge’. But that power like 
every Other power has to be exercised 
fairly, justly and reasonably. Surely, the 
Constitution does not contempiate that 
a Government servant who is convicted 
for parking his scooter ina no-parking 
area should be dismissed from service. 
He may perhaps not be etnitled to be 


heard on the question of penalty since 
Cl. (a) of the second proviso to Art. 311 


(2) makes the provisions of that article 
inapplicable when a penalty is to be im- 
posed on a Government servant on the 
ground of conduct which has led to his 
conviction on a criminal charge. But the 
right to impose a penalty carries with it 
the duty to act justly. Considering the 
facts of this case, there can be no two 
opinions that the penalty of dismissal 
from service imposed upon the appellant 
is whimsical. 

8. Accordingly we allow this app- 
eal set aside the judgment of the Delhi 
High Court dated October 10, 1972 and 
direct that the appellant shall be reinsta- 
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ted in service forthwith with full back 
wages from the date of his dismissal 
until re-instatement. The Government 
of India will pay to the appellant the 
costs of the suit, the First Appeal, 
the Second Appeal the Letters 
Patent Appeal and of this appeal 
which we quantify at Rupees five thou- 
sand. The appellant will report for duty 
punctually at this former place of work 
on April 1, 1985. 

9. Inthis brief judgment we have 
referred to many unhappy facts. We 
must mention one more. We had adjou- 
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rned this appeal after hearing it a while 
in order to enable the Government to 
consider whether the appellant could be. 
reinstated in service with a reasonable 
adjustmont in the payment of back wa- 
ges. The learned counsel appearing or 
behalf the Union of India showed us 
a letter written by a Deputy Secretary 
stating that the Hon’ble Minister of 
Agriculture desired him to say that the 
Court should decide the case on merits, 
We have done our modest best in that 
regard. £ 


Appeal allowed. — 
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OBSERVATION 


Constitution of India, Arts. 309, 311,32 and 16—Central Secretariat Service 
tules (1962), Rr. 13, 18 —Determination of seniority of Assistants - Select list for 
ade of Section Officers—-Substantial compliance in implementing scheme under 


2ules—Court cannot interfere. 


OBSERVED BY 


P. N. Bhagwati, Amarendra Nath 
Sen and Ranganath Misra 


Hon’ble Judges Supreme Court of India. 


Writ Petns. Nos. 9323 to 9333 of 1982, and 4830 of 1983, decided on 12-3- 
1985, between Karam Pal, etc. Petitioners v. Union of India and others, Respon- 


lents. 


Ram Sarup Kanwar, Petitioner v. Union of India, Respondents. 


“LEXT 


Ranganath Misra, J. :— These 12 
applications under Art. 32 of the Con- 
titution are by Assistants covered by 
the Central Secretariat Service Rules, 
1962 (‘Rules’ for short), and challenge 
is to the select list for the grade of Sect- 
on Officers for the years 1978, 1979 and 
1980 and the common seniority list dt. 
April 26, 1979, as also the provisional 
supplementary list of Assistants dated 
August 21, 1980. They have further pra- 
yed that the select list and seniority list 
be re-published on the basis of length of 
continuous service in the grade of Assi- 
stants and promotion to the grade of 
Section Officers be granted from the 
dates when Assistants junior to them 
were promoted as Section Officers. 


2 The Rules framed under the 


proviso to Art. 309 of the Constitution 
came into force from October 1, 1962. 
Under the Rules, the Central Secre- 
tariat Service was constituted and as per _ 
rule 3 there are four grades in the Ser- 
vice classified as follows : 

(i) Selection Grade (Deputy Secre- 
tary to the Government of India or 
equivalent); 

(ii) Grade | (Under Secretary to 
the Government of India or equivalent); 

(iii) Section Officers; 

(iv) Assistants. 

The first two grades are classified as 
Central Civil Service, Grade ‘A’ while 
the other two are known as the Central 
Civil Service, Grade ‘B’ Ministerial. 
Posts in the first three grades are non- 
gazetted. The Rules contemplate that 
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there shall be separate cadres in respect 
of Section Officers’ grade and the Assi- 
stants’ grade and these shall be constit- 
uted for each Ministry or office speci- 
fied in col. 2 of the First Schedule. 
Under rule 4, a single point gradation 
list in respect of officers of the Selection 
Grade and Grade | for all the Minist- 
ries or offices specified in col. 2 and for 
the offices specified against such Mini- 
stries or offices in col. 3 of the Schedule 
is to be maintained. The Rules conte- 
mplate direct recruitment as also pro- 
motion in respect of certain grades. 


3. According to the petitioners 
the quota rule had broken down as 
direct recruitment had not been made 
in many years and on_ account 
of such failure, fixation of seniority 
with reference to the rotational 
method was not available to be follo- 
wed. The petitioners also contented 
that select lists as contemplated by the 
Rules had not been framed for quite a 
long period and in the absence of such 
a select list framed in time, select lists 


of 1978, 1979 and 1980 prepared with-— 


out following the criterion of length of 
service of officers in the grade of Assis- 
tants was not only unfair and arbitrary 
but worked out prejudicially to the peti- 
tioners. The main grievance of the peti- 
tioners in short is that the scheme for 
fixation of seniority and consequently 
the provisions relating to promotion 
having not been worked out as contem- 
plated, the manner of determination of 
seniority should be usual rule of total 
length of service and action taken 
otherwise should be struck down and 
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seniority should be directed to be re-de- 
termined on the basis of length of ser 
vice only. 


4. Repondent No. 1, Union of- 
India, has challenged these allegations © 
by contending that the manner of fixa- 
tion of seniority is covered by statutory 
rules and the petitioners are, therefore, — 
not entitled to claim determination of 
seniority on the basis of length of ser- 
vice; the plea of the petitioners that 
there had been no direct recruitment for 
several years is denied and it has been — 
pleaded that direct recruits have come — 
into the service in all years except only © 
two, viz., 1966 and 1970, the quota rule 
has therefore, really not broken down 
as pleaded by the petitioners and the” 
tules having contemplated a scheme of 
direct recruitment and promotion, quota 
and rota have to work together. There- 
fore, fixing seniority with reference to 
the rational methed was not open to 
challenge. The Rules have been in force — 
for well over two decades. Great care 
has been taken in making provision in 
the Rules to safeguard the interests of — 
the different groups and greater care — 
has also been taken by the Department ‘ 
of Personnel in the Ministry of Home — 
Affairs to give effect to the Rules. Since — 
the officers are drawn from different — 
Ministries for promotion and working — 
out the scheme involves a somewhat | 
complicated process, as long as the pol- _ 
icy under the Rules has been given eff- 
ect to, the workiag should not be allo- | 
wed to be attacked merely on account | 
of a casual failure to work up to mathe | 
matical precision. 
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5. Before we start examining the 
rrectness of the rival contentions adv- 
ced on either side, it is appropriate 
at a detailed reference to the Rules is 
ade in order to ascertain the scheme. 


6. ‘Cadre’ has been defined in Ru- 
2, sub-rule (2) to mean the group of 
sts in the grades of Section Officer 
d Assistant in any of the Ministries 
Offices specified in col. 2 of the First 
hedule and any of the offices specified 
ainst such Ministry or office in Col. 3 
that Schedule. ‘Cadre Officer’ in Rule 
(g) in relation to the Section Officers’ 
ade or the Assistants’ grade means a 
smber of the service of the Section Off- 
srs’ grade or Assistants’ grade, as the 
se may be, and includes a temporary 
icer approved for long term appoint- 
nt to that grade. ‘Long term appoin- 
ent’ means under Rule 2(1) appoint- 
sat for an indefinite period as different 
ym a purely temporary or ad hoc app- 
ntment. ‘Common Seniority List’ 
s been defined in Rule 2 (hh) in rela- 
nto any grade to mean the seniority 
t of officers in that grade serving in 
the cadres specified in the First Sche- 
Je as on the appointed day and revis- 
from time to time in accordance with 
e regulations to be framed in that be- 
If by the Central Government. ‘Pro- 
tioner’ has been defined in Cl. (0) Ru- 
2to mean a direct recruit appointed 
a grade on probation in or against a 
bstantive vacancy, and ‘select list’ un- 
+ Rule 2(q) is defined to mean the 
lect list prepared in accordance with 
i regulations made under Rule 12 
) or under the regulations contained 
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in the Fourth Schedule. Rule 8 con- 
templates the intial constitution of 
each cadre and provides that the per- 
manent and temporary officers of the 
Section Officers’ grade and the Assi- 
stants’ grade in each cadre on the 
appointed day shall be determined 
by the Central Government in the 
Department of Personnel & Admini- 
strative Reforms in the Ministry of 
Home Affairs. 


7. Rule 12 makes provision for 
recruitment to selection grade I. 
We are not concerned with this 
rule in the present case as the dis- 
pute is raised by Assistant and the 
promotional rank to which claim has 
been laid is that of Section Officer. 
For them Rule 13 is the relevant 
rule Sub-rules (1) to (5) relate Sec- 
tion Officers which remaining  sub- 
rules (6) to (10) relate to Assistants 
At the time when the Service was 
constituted sub-Rule (1) reads thus: 


“Subject to the provisions of sub- 
r. (3), for a _ period of five years 
from the appointed day, 1/4 of the 
substantive vacancies in the Section 
Officers’ grade in any cadre and there- 
after, 1/3 of the substantive vacan- 
cies in that grade, shall be filled 
by direct recruitment on the results 


of competitive examinations held by 


the Commission for this purpose from 
PEOIO He Aer pacesis 
Sub rule (1) of Rule 13 as it now stands 
reads thus : 

‘1/6 of the substantive vacancies 
in the Section Officers’ grade in any 
cadre shall be filled up by direct recr- 
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uitment on the result of the competi- 
tive examinations held by the Com- 
mission for this purpose from time 
to time. The remaining vacancies shall 
be filled by the substantive appoint- 
ment of persons included in the select 
list for the Section Officers, grade in 
that cadre. Such appointments shall 
be made in the order of seniority 
in the select list except when for rea- 
sons to be recorded in writing, a 
person is not considered fit for such 
appointment in his turn.” It is thus 
clear that the proportion of direct 
recruits has been reduced from the 
initial 1/4th or 1/3rd to the present 
1/6th. 

8. Sub-rule (2) of Rule 13 pres- 
cribes : Temporary vacancies in the 
Section Officers’ grade in any cadre 
shal! be filled by the appointment of 
persons included or approved for inclu- 
sion in the select list for the Section 
Officers’ grade in that cadre. Any 
vacancies remaining thereafter shall be 
filled in equal proportion from among 
the (a) officers of Assistants’ grade 
who have rendered not less than 8 
years’ approved service in the grade 
and are within the range of seniority 


on the basis of seniority subject to 
the rejection of the unfiit.........and (b) 
Officers of the Assistants’ grade in 


that cadre with the longest period of 
continuous service in that grade on 
the basis of length of service subject 
to the rejection of the unfit. Syb- 
rule (5) prescribes the preparation of 
a select list of Assistant for promo» 
tion to the Section Officers’ and the 
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manner of preparing and revising the 
select list has been set out in the Four. 
th Schedule. 


9. Sub-rule (6) prescribes that 
50% of the vacancies in the Assistants’ 
grade in any cadre is to be filled "by 
direct recruitment on the results of 
the competitive examinations to be 
conducted by the Commission from time 
to time and the remaining vacancies 
are to be filled by substantive appoint- 
ment of persons included in the select 
list for the Ax<sistants, grade in that 
cadre. Such appointments are to be 
made in the order of seniority in the 
select list except when for reasons to 
be recorded in writing, a person is 
not considered fit for appointment 
in his turn. When difficulties were 
added to sub-rule (6), one with effect 
from December 15, 1979. These were 
to the following effect. 


“Provided further that cubstangill 
vacancies in any cadre reserved for 
direct recruitment on the appointed 
day against which no direct recruits 
have been appointed may be filled by 
substantive appointments made after 
the date of commencement of the Cen- 
tral Secretariat Service (Third Amend- 
ment) Rules, 1979 of persons included 
in the Select List for the Assistants 
grade in that Cadre. : 


Provided also that if sufficient 
number of candidates are not available 
for filling up the vacancies in a cadre 
any year by direct recruitment as afore- 
said, the unfilled vacancies inthe dit 
ect recruitment quota in that cadre shall 
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e filled up by the substantive appoiat- 
lent of persons included in the Select 
ist for the Assistants’ grade in that 
adre.’’ : 

10. Sub-rule (6) (a) which was 
iserted along with the latter pro- 
iso authorised: ‘‘Notwithstanding any- 
ling contained in subrule (6), the 
ibstantive vacancies reserved for direct 
cruitment as on 30th June 1979 on 
ach cadre against which no_ direct 
scruits have been appointed till that 
ate plus 50% of the number of such 
ibstantive vacancies in the cadre may 
e filled by substantive appointments 
lade after the date of commencement 
f Central Secretariat Service (Third 
mendment) Rules, 1979, of persons 
cluded in the select list for the Assts- 
ints’ grade in that cadre.’’ Under Rule 
Severy direct recruit to the grade of 
‘ssistant is initially to be appointed on 
robation for the period of two years 
‘om the date of appointment and every 
erson other than a direct recruit when 
eis appointed would be on trial fora 
eriod of two years also. Rule 16 makes 
rovision for confirmation of proba- 
loners subject to passing of prescribed 
sts and satisfactory. completion of 
robation. 

11. Rule 18 prescribes. seniority 
1 the different grades as on the appoin- 
ed day. Sub-rule (1) indicates that 
elative seniority shall be as already 
etermined on that day and if there had 
een on such determination the same 
las to be determined by the department 
f Personnel & Administrative Refor- 
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ms, Sub-rule (2) provides that all per- 


manent officers included in the initial 
constitution of a grade shall rank senior 


to all persons substantively appointed 
to that grade after the appointed day 
and all temporary officers included in 
the initial constitution of a grade under 
Rule 8 shall rank senior to all tempo- 


ary officers appointed to that grade 
after the appointed day. Rule 18, sub- 


rule (3) makes provision for the rule in 
the matter of fixation of inter se senio- 
rity for the Assistants’ grade. Direct 
recruits are to rank inter se in the order 
of merit in which they are placed in the 
competitive examination on the result 
of which recruitment is effected. Rec- 
ruits of an earlier examination are 
to rank senior to those of a latter 
examination. Persons appointed subs- 
tantively to the grade from the select 
list for that grade shall rank inter se 
according to the order in which they 


are sO appointed and the inter senio- 
rity between direct recruits and persons 


substantively appointed to the grade 


for that grade shall be regulated in 


accordance with the provision made in 
the fourth Schedule. 

12. Regulation 3in the Fourth 
Schedule deals with seniority. Clause 
3 of this regulation provides , 

“Direct recruits to a Grade and 
persons substantively appointed to the 
Grade from the Select List for the 
Grade shaljl be assigned seniority inter 
se according to the quotas of substan- 
tive vacancies in the Grade reserved 
for direct recruitment and the appoint- 
ment of persons included inthe Select 
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List, respectively”. From December 
1977, contemporaneously with the inser- 
tion of the second proviso to Rule 13 
(6) of the Rules, the following was 
added asa proviso toCl. 3 of Regu: 
lation 3: 

“Provided that persons appointed 
substantively in accordanec with the 
provisions of sub-rule (6) of Rule 13 to 
the Grade from the Select List in any 
cadre in any year, against direct recruit- 
ment vacancies for which direct 
recruits ate not available shall be 
placed en block below the last direct 
recruit appointed in that year irrespec- 
tive of the quotas reserved for direct 
recruits and persons included in the 
Select List.’ 


13. In course of the hearing coun- 
sel for the petitioner referred to instan- 
ces where a direct recruit coming into 
the cadre several years after others 
coming into the cadre from the Select 
List had been assigned seniority over 
such promotees. This was explained 
by counsel for the respondents to have 
been the out come of giving effect to Cl. 
3 of Regulation 3 as it stood prior to 
December 1977 without the proviso. 
The instances relied upon were found 
to be events prior to the introduction 
of the proviso. In the absence of 
challenge to the Rules and the Regula- 
tion, resultant situations flowing from 
compliance of the same are not open 
to attack. Occasion for similar griev- 
ance would not arise in future as the 
proviso in the relevant regulation and 
Cls. (4) and (5) of the Regulation 3 will 
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now meet the situation. 
14. Neither in the writ petition: 
nor in arguments before us any chall: nge 


was advanced against the vires of the 
Rules. One of the known patterus of 


constituting public service, particularly 
in the executive side, is to draw officers 
both by promotion as also by direct 
recruitment. The proportion is fixed 
depending upon the nature of the 
service, the availability of suitable 
manpower and other relevant considera- 
tions. The petitioners have, therefore, 
rightly not challenged before us the 
scheme under which a moiety of the 
scbstantive vacancies in the Assistants’ 
grade is to be filled by direct recruitm- 
ent and the other by promotion 
through select lists. 

15. The Rules have held the field 
for 22 years now. During this period 
direct recruitment had not been made 
only in two years being 1966 and 1970. 
Though in the writ petition a general 
stand had been adopted that direct 
recruitment had not been made in 


several years, after the counter-affidavit 
was filed and it was emphatically 


asserted that excepting in these two 


years direct recruitment had been made t 
other, years, there has been no challenge 


to that assertion. We agree with the 
contention that quota and rota have 
got to go hand in hand and if the quota 
is not properly adhered to the rota 
system must fail. In fact, the scheme 
is such that it can operate in an 
appropriate way only when recruitment 
is effected through both the processes 
as envisaged. 
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16. As we have already pointed 
out, difficulty was experienced in 
working out the process when the 
quota fixed by the Rules had not been 
adhered to for one reason or the other 
and vacancies were being carried 
forward for being filled up in future 
years. This situation necessiated 
insertion of the first proviso to sub rule 
(6) of Rule i3in August 1970 and the 
other proviso in 1977 as also sub-rule 
(6) (a) in 1979. The grievance voiced 
in these writ petitions obviously 
relates toa period prior to the modific- 
ation of the scheme, 

17. The petitioners had, inter 
alia, prayed for the relief of striking 
down the select lists and for direction 
that the select lists be reframed on the 
basis of the length of continuous 
service in the grade of Assistants In 
view of what we have said regarding 
the claim of seniority on the basis of 
length of continuous service, itis not 
at all necessary to examine the validity 
of that contention and give any direc- 
tion regarding the select lists, particula- 
rly because the claim relating to 
reconsideration of select lists was 
grounded upon length of continuous 
service. Nothing was also shown in 
course of arguments as to why the 
select lists were bad. In fact, unless the 
Rules and Regulations are successfully 
assailed, the select lists are not at all 


disputable. 
18. The field which these Rules 


cover is indeed very wide one. Assis- 
tants in all the Ministries or offices 
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specified in the First Schedule are cove- 
red by the Rules. Witi a view to main- 
taining the efficiency of the service 
and at the same time to meet the re- 
quirements and exigencies of the ser- 
vice, separate cadres have been formed 
in respect of Assistants and Section 
Officers in the different Ministries and 
offices attached to such Ministries. 
Notwithstanding the fact that - these 
cadres are different, the scheme makes 
provision for promotional avenue taking 
all of them into consideration. Obvio- 
usly, working it out keeping in view 
the interests of so many employees in 
the different cadres is indeed a very one- 
rous and difficult task. This has, there 
fore, been assigned to the Department 
of Personnel. Unless there is any ser- 
ious failure in implementing the Rules 
and grave injustice is done to some 
individuals ora group of officers, we 
do not think it would be proper to in- 
terfere with the working of the scheme 
and dislocate the inter se seniority of 
the officers in these grades. No mala- 
fides has been pleaded nor has any 
grave injustice been established in the 
writ petitions. At the mosta case of 
improper working of the scheme with. 
reference to some of the officers has 
been alleged. Hairsplitting arguments, 
if accepted, might indicate that some 
of the petitioners have not been promo- 
ted tothe grade of Section Officers as 
and when due. We are of the view 
that if there has been substantial com- 
pliance in implementing the scheme 
under the Rules, judicial interference 
is not called for. In a vast country 
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such as ours, a strong and independent 
bureaucratic set up is indispensable At 
the same time it is equally necessary 
that the service from top to bottom 
must be alive tothe fact that it is its 
obligation to maintain prope attitudes 
discipline and duty-oriented working. 
While it is the right of every person in 
the Service set-up to expect just and 
fair treatment in regard to his emplo- 
yment frequent litigation between him 
and the State involving countless other 
co-employees in the Service in the 
battle is a deviation from the right 
direction. It is true that very often 
instances come to light where the 
grievance is genuine and the treatment 
meted is unwarranted and uncalled 
for. Government ina democratic pol- 
ity runs on impersonal basis but on 
the cardinal code that every one shall 
perform his duty. We may recall what 
this Court observed in Dr. G. Marula- 
siddaiah v. Dr T. G. Siddapparadhya, 
(97) SCC 2568": 


“The canker of litigiousness has 
spread even toa sphere of life where 
discipline should check ambition con- 
cerning personal preferment A teacher 
is justified in taking legal action when 
he feels that a stigma or punishment 
is undeserved but he is expected to bear 
with fortitude and reconcile himself to 
his lot suppressing disappointment when 
he finds a co-worker raised to a posi- 
tion which he himself aspired after.” 

‘19 There has been a phenomental 
rise in service disputes in the last three 
decades. It is time that serious atten- 
tion is bevoted to discover the reason 
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for it and take effective steps to ensure 
curtailment thereof. Whether such 


' litigations come before courts or tribu- 


nals is of no consequence here. Frequ- 
ent litigations between the State and 
its employees ultimately affect the effi- 
ciency of the service and bring about 
indiscipline, lack of loyalty and an attit- 
ude of indifference. 

20. In the course of arguments re- 
ference was made to certain decisions 
of this Court. In N. K. Chauhan y. 
State of Gujarat, (1977) | SCR 1037: 
(AIR 1977 SC 251), this Court held 
that the quota system does not neces- 
sitate the adoption of the rotational 


‘rule in practical application and many 


ways of working out quota prescribed 
can be devised of which rota is certai- 
nly one. It was further held that while 
laying down a quota when filling up- 
vacancies in a cadre from than one 
source, itis open to Government, sub- 
ject to tests under Art. 16, to choose 
‘a year’ or other period of vacancy by 
vacancy basis, to work out the Quota 
among the sources But once the 
Court is satisfied, examining the con- 
stitutionality of the method propo- 
sed, that there is no invalidity adminis- 
trative technology may have free play 


in choosing one or the other of the 


familiar processes of implementing the 
quota rule. This Court did: indicate 
that as Judges we cannot strike down a 
particular scheme because it is unpalat- 
able to forensic taste. This Court fur- 
ther pointed out that ordinarily seniori- 
ty is measured by length of continuous 
Officiating service. This, however, does 
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not preclude a different prescription, 
constitutionality tests being satisfied. 
When the Court found that promotees 
had been appointed in excess of their 
quota, the following § direction was 
given : 
*Promotees who have been fitted 
into vacancies beyond their quota dur- 
ing the period B— the year being regar- 
ded as the unit must suffer survival as 
invalid appointees acquiring new life 
_ when vacancies in their quota fall to be 
filled up. To that extent they will step 
down, raiher be pushed down as against 
direct recruits who were late but regu- 
larly appointed within their quota”’. 

The rationale of this decision is in- 
deed very much against the contentions 
of the petitioners. : 

21. Reference was also made to 
the case of S.B. Patwardhan v. State of 
Maharshtra, (1977) 3 SCR 775. The 
dispute that fell for adjudication in that 
case was one of seniority in the cadre 
of Deputy Engineers and grievance had 
been laid that notwithstanding the len- 
gth of continuous service, Jater appoin- 
tees had been shown as senior. Attent- 
‘on in the decision as. mainly confined 
to the terms of the provisions of the 
Rules applicable to the State Engineer- 
ing Service. In the view we have taken 
of the matter this decision indeed does 
not help the petitioners 

22. Next is the case of Baleshwar 
Dass v. State of U.P., (1981) 1 SCR 449 
(AIR 1981 SC 41). This Court pointed 
out that for the purposes of seniority ap- 
pointment to the service ina substantive 
capacity was necessary. But that again 
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was said with reference to R. 23 of the 
U. P. Service of Engineers (Junior and 
Senior Scales— Irrigation Branch) Rules. 


23. This Court in V. T. Khandoze 
v. Reserve Bank of India, (1982) 3 SCR 
411, took note of the fact that ‘‘no scheme 
governing service matter can be fool- 
proof and some section or the other of 
employees is bound to fee] aggrieved on 
the score of its expectation being falsi- 
fied or remaining to be fulfilled. Arbi- 
trariness, iirationality, perversity, and 
mala fides will of course render any sch- 
eme unconstitutional but the fact that 
the scheme does not satisfy the expect- 
ations of every employee is not eviden- 
ce of these.”’ 


24 Next is the case of A. Janard- 
hana v. Union of India, (1983) 2 SCR 
936. That was a case relating to dispute 
of inter se seniority of direct recruits and 
promotees in the Military Engineering 
Service. Seniority lists drawn up earlier 
on the basis of length of service including 
continuons officiation were subsequently 
altered to lists bassed on quota between 
direct recruits and promotees leading to 
rotate for confirmation and this led to the 
dispute. The Court found that some 
of the officers had been promoted prior 
to the enforcement of the Rules in 1969. 
The Rules had no retrospective effect 


‘and, therefore,‘seniority lists’ drawn up 


prior to the enforcement of the Rules 
were not open to be revised and redrawn 
up after the Rules became operative. The 
Court further found that the quota rule 
had not been worked out and if rotat- 
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‘ional confirmation was to be done, 
may of the employees considered hith- 
erto senior would be very badly affected. 
Here again we must point out that this 
decision has no application to the facts 
before us since on the finding reached 
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by us the quota rule was substantially 
complied with. 

25. The writ petitions must accor- 
dingly fail. We make no order for 
costs. 

Petitions dismissed. 
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OBSERVATION 


a 


(A) Constitution of India, Arts. 14, 16—Central Secretariat Service Rules 
1962), Sch. 4, Regn. 3 (3)—Inter se seniority —Fixation—Regulation held, not ultra- 
ires of Arts. 14 and 7 (Seniority —Fixation of). 

(B) Constitution of India, Arts. 14, 16—Central Secretariat Service Rules 
1962), R. 12 (5), Note No. 2—Provisions under—Not violative of Arts. 14 and 16- 
Seniority —Fixation—Length of servisce). 


OBERVED BY 


PN. Bhagwati, Amarendra Nath Sen 
and Ranganath Misra 


Hon’ble Judges, Supreme Court of India 
IN 


Writ Petns, Nos. 10648-10628 of 1983 decided on 12-3-1985, between H.V. Par- 
asani, etc. Petitioners v. Union of India and others, Respondents. 


TEXT 


Ranganath Misra, J.:—Petitioners 
1 these applications under Art. 32 of 
1c Constitution belong to the cadre of 
ection Officers in the Central Secreta- 
iat Service (Service’ for short). They 
hallenge the combined seniosity list of 
ll the Section Officers belonging to the 
srvice and have asked fora direction 
hat the select list in Grade I of the Ser- 
ice be recast They have also asked 
or a further direction that some of the 
irect recruits included in the eligibility 
ist of Section Officers shown in Annex- 
re Pi should be omitted from it and a 
irection should issue from the Court 
9 appoint promotees to Grade I with 
ffect from the date on which junior 


lirectly recruited Section Officers have 
een appointed to Grade I. They have 


urther assailed the vires of the note be~ 


low Rule 12. R. 13(5) and Regulation 3 
(3) of the Fourth Schedule as being ultra 
vires Articles 14 and 16 of the Constitu- 
tion. According to the petitioners the 
seniority between the direct recruits and 
promotees in the Grade of Section Offi- 
cers has to be fixed on the basis of len- 
gth of service in the grade and not by 
the process envisaged under the Rule 
and the relevant Regulations. 

2. The respondents have taken the 
stand that the provision for fixing seni- 
ority has been made by the statutory 
Rules and the combined seniority list as 


also the eligibility list are in accordance 
with the statutory scheme. 


3. These applications were heard al- 
ong with a batch of other writ petitions 
filed by Assistants belonging to the Ser- 
vice the judgment whereof is being sim- 
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ultaneously delivered. 

4. Itis appropriate that we refer 
to the provisions of the relevant Rules 
and Regulations before we proceed to 
examine the submissions. The composi- 
tion of the Service is covered by Rule 3 
which provides for four grades being:- 

(i) Selection Grade (Deputy Sec- 
retary to the Government of India or 
equivalent) : 

(ii) Grade I (Under-Secretary to 
the Government of India or equivalent): 


(iii) Section Officers’ Grade : 
(iv) Assistants’ grade. 


The first two grades have been comb- 
inedly classified as Central Civil Service 
Grade ‘A’ while the other two have sim- 
ilarly been classified together as Cent- 
ral Civil Service Group ‘B’—Minister- 
ial. In this bunch of writ applications 
we are concerned with the claim of Sec- 
tion Officers belonging to the third grade 
in the classification seeking promotion 
to Grade I which is covered by the se- 
cond Grade. Rule 12 makes provision 
for recruitment to the Selection Grade 
as also Grade I. Sub-rule (2) thereof 
provides: ‘‘Vacancies I shall be filled 
by promotion of permanent officers of 
the Section Officers’ Grade who have 
rendered not less than eight years’ app- 
roved service in that Grade and of per- 
manent officers of the Grade ‘A’ of the 
Central Secretariat Stenographers’ Serv- 
ice who have rendered not less than 


eight years’ approved — service in 
that Grade and have worked as Section 


Officers for at least a period of two 
years in accordance with the proviso to 
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Rule 10 and are included in the Select 
List for Grade I of the Service prepared 
under sub-rule (4).”” There are four 
provisos to this subrule’ The second 
and third provisos which are reley- 
ant are to the following effect : 
“Provided further that no person 
included in a later Select List shall be 
eligible to be appointed to the Grade 
until all officers included in an earlier 
Select List have been appointed. 
Provided further that if any person 
appointed to the Section Officers’ grade 
is considered for promotion to Grade 
I under this sub-rule, all persons senior 
to him in Section Officers’ Grade who 
have rendered not less ‘than six years’ 
approved service in that Grade, shall alse 
be considered notwithstanding what that 
they may not have rendered eight years’ 
approved service in that Grade; provi- 
ded that the aforesaid condition of six 
years’ approved service shall not apply 
to a person belonging to the Scheduled 
Castes or the Scheduled Tribes. 
Sub-rule (4) provides that for the 
purposes of sub-rules (1) and (2) a Sel- 
ect List for the Selection Grade and 
Grade I shall be prepared and may be 
revised from to timetime. In note 2 to 
sub-rule (5) it has been indicated that 


“in the case of persons included in the 
Select List for the Section Officers’ 


Grade ‘approved service’ for the 
purpose of this rule shall count from 
the Ist July of the year in which the 
names of the officers are included in the 
Select List.”’ In the case of the direct 
recruits to the Section Officers’ Grade, 
such service shall count from the Ist 
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July of the year following the year of Schedule.”’. 
the competitive examination on the 
results of which they have been recruit- 
ed provided that where there isa delay 


Regulation 2 dealing with the mainten- 
ance of Select List requires : 


of more than three months in the appo- ‘“Additions to the Select List for the 
intment of any candidate such delay is  S°ction Officers’ Grade in any cadre 
not due to any fault on his part. shall be made insuch numbers as the 


cadre authority may determine from 
time to time keeping in view the exist- 
ing and anticipated vacancies so as to 
ensure that one person each by rotation 
is included from out of the categories 


5. Since seniority in the cadre of 
Section Officers is relevant for the dis- 
posal of the present applications, we 
have to refer to the method of recruit- 
ment of Section Officers in sub-rule (1) 


; of persons specified below......... & 
; eae -rul ribes : ; ees 
pf Rule13. That sub-rule preset Regulation 3 deals with seniority and 
“One sixth of the substantive Clause (3) thereof says : 


in any cadre shall be filled by direct re- persons substantively appointed to the 


cruitment on the results of the compete Cirade Fatine TEs Select. Lint olo mente 
itive examinations held by the Commi- 


ssion for this purpose from time to time. 
The remaining vacancies shall be filled 
by the substantive appointment of per- 
sons included in the Select List for the 
Section Officers’ Grade in that cadre...” 
Sub-rule (5) of Rule 13 prescribes : 


“For the purpose of sub-rules (1) 


Grade shall be assigned seniority inter 
se according to the quotas of substan- 
tive vacancies in the Grade reserved for 
direct recruitment and the appointment 
of persons included in the Select List, 
respectively’’. 


There is no dispute that in the ab- 
sence of any special provision regulating 


and (2) a Select List for the Section determination of seniority, length of 
Officers’ Grade shall be prepared and continuous service in any particular 
may be revised from time to time. grade would be the basis for determi- 
The procedure for preparing and fevis- — nining seniority in that grade. The 
ing the Select List _ shall De legal position is equally settled that if 
as set out in the Fourth Schedule” atule prescribes a method of fixation 
Rule 18 (3) (c) dealing with seniority of inter se seniority, the normal prac- 
provides : tice would not apply and the rule shall 

“The relative seniority of direct prevail, obviously subject to. its cons- 
recruits to a Grade and persons subs- titutionality. There is 00 dispute that 
tantively appointed to the Grade from under rule 13(1) dealing with recruit- 
the Select List for the Grade shall be ment to the grade of Section Officers a 
regulated in accordance with the provi- quota has been fixed arid provision has 


sions made in this behalf in the Fourth been made for manning of the cadre 
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both by direct recruitment or also by 
promotion. At the time when the ser- 
vice was constituted in 1962 the quota 
of direct recruits had been fixed at 1/- 
4th, and after five years from the 
appointed day it was made 1/3rd Later 
it has been reduced to 1/6th. The man- 
ning of the Section Officers’ Grade, 
therefore, has to be by direct recruit- 
ment to the extent of 1/6th and by pro- 
motion out of the Select List to the 
extent of the remaining 5/6th. 

6. The Select List referred to in 
sub-rule (1) of rule 13 is drawn up by 
following the procedure specified in 
Regulation 2? of the Fourth Schedule 
which provides that additions to the 
Select List for the Section Officers’ 
Grade in any cadre shall be made keep- 
ing in view the existing and anticipated 
vacancies So as to ensure that one per- 
son each by rotation is included from 
out of the category of persons, namely 


(a) of officers of the Assistants’ Grade _ 


belonging to that cadre who have ren- 
dered not less than eight years, appro- 
ved service in that grade and are within 
the range of seniority in order of their 
seniority subject to the rejection of the 
unfit, the range of seniority being defi- 
ned in rule 2(00), and (b) persons selec- 
ted on the basis of the result of the 
limited departmental competitive exami- 
nation held by the commission, from 
time to time, in the order of their merit. 

7. Inter se seniority of direct 
recruits and promotees inthe grade of 
Section Officers is fixed in accordance 
with the provisions contained in Regu- 
lation 3(3) of the Fourth Schedule. 


establish that the 
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The requirement of the Regulation is 
that inter seniority of the direct 
recruits and persons _ substantively 
appointed to the grade from the select 
list should be determined in accord- 
ance with the quota on the basis 
of substantive vacancies in the grade 
reserved for the two categories of offi- 
cers. 

8. As already indicated, seniority 
in the cadre of Section Officers is the 
basis on which selection to the higher 
grade in respect of promotees has to be 
made. If the petitioners are not able to 
determination of 
their is seniority is wrong and they 
have been prejudiced by such adverse 
determination, their ultimate claim to 
promotion would indeed not succeed. 

‘ 9. Promtion to the grade of Under 
Secretary is made from amogst the 
members belonging to the grade of 
Section Officers and rule 12 is the 
relevant rule. In exercise of powers 
under rule [2 (4), the Central Govern- 
ment has framed the Central Secretariat 
Service (Promotion to Grade 1 and 
Selection Grade) Regulations, 1964. 
Regulation 5 (2) provides: ‘Officers’ 
other then those included in clauses (a) 
and (b) shall be arranged in the manner 
specified below: (i) The names of officers 
appointed to the Section Officers’ Grade 
before the appointed day and included 
in the Select Lists of Section Officers 
at the initial constitution under 
paragraph | of the Fourth Schedule to 
the Rules shall be arranged in the order 
of their seniority as determined before 
that day. Additions to this list shall be 
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nade by including officers appointed to 
the Section Officers’ Grade after the 
appointed day through the Select List 
for the Grade, officers appointed on 
the basis of an earlier select list being 
placed obove those appointed on the 
basis of a later Select list. The order 
of names shall be in the same order as 
in all the Secretatiat Select Lists issued 
by the Department of Personnel and 
Administrative Reforms’? This Select 
List is contemplated to cover the entire 
Secretariat and is, therefor required 
fo  refiect all ~the select lists 
of the caderes of Section Officers. 
In this single list of eligible Section 
Officers the names of the directly 
recruited Section Officers on the basis 
of the combined competitive examina- 
tions and arranged in the order of merit 
examinations as the scheme 
provides have to be interpolated 
according to the quota of vacancies 
reserved for direct recruits at the time 
of their recruitment. 

10. In our judgment in the conne- 
cted writ petition Nos. 9323-9333 of 
1982 delivered today, we have already 
held that the scheme constituting a 
service to be manned both by direct 
recruits as also promotees is unexcepti- 
onable. Prescription of quota becomes 
necessary to work out such scheme and 
rota is a well accepted method for 
giving effect thereto. Seniority based 
upon rota, therefore, is also not open 
to attack. 

11. Regulation 3(3) of the Fourth 
Schedule provides that inter se seniority 
of direct recruits and promotees shall 
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be according to the quota of substantive 
vacancies in the grade reserved for 
direct recruits and promotees respecti- 
vely. The Rules make detailed provision 
for giving effect to the quota rule 
and since officers are drawn from two 
different sources, provision has also 
made for fixing their inter se seniority. 
The scheme does not to be arbitrary 
and we are, therefore, of the view that 
the Rules and the Regulations intended 
to give effect to the scheme are not 
ultra vires of either Article 14 or 16 of 
the Constitution. We may reiterate that 
the petitioners have not questioned the 
quota rule itself and if they had, for the 
reasons we have indicated both here 
and in the judgment of the connected 
matters, the objection would have been 
of no avail. 

12. Considerable argument was 
advanced in support of the petitioners’ 
stand that in giving effect to the scheme 
prejudice has been caused to the 
petitioners. It is appropriate to take 
note here of the fact that the 
inter se seniority of the direct 
recruits and  promotees in_ each 
of the cadres af Section Officers has 
not been challenged before us. Such 
fixation has been made years back. 
In the absence of challenge to such 
fixation, the consequential process of 
drawing up for select list depending 
upon such seniority for promotion to 
Grade I (post of Under Secretary) 
would not be open to challenge. The 
scheme contemplates drawing up of a 
combined list from out of the cadres 
of Section Officer and to entertain a 
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challenge at this stage would naturally 
affect the respective seniority lists in the 
caders and would involve many officers 
who have not been made parties to this 
proceeding. This Court has taken the 
view in many decided cases that if there 
is a quota rule to implement, the ques- 
tion of length of services becomes an 
irrelevant consideration (see Mervyn 
Coutindo and ors v. Collector of 
Customs, Bombay and ors. (1963) 3 
SCR 600 N. K. Chauhan and ors. v. 
State of Gujarat and ors. (1971) 1 
SCR 1037. and P.S. Mahal and ors. 
v. Union of India and ors. AIR 1984 
SC 1291, A number of decisions were 
cited on behalf of the petitioners, a 
reference to all of which we have made 
in the connected judgment. As poin- 
ted out by as therein in both the ca- 
ses of A. Janardhana 4. (1983) 2 SCR 
936. and PS. Mahal this Court pro- 
ceeded on the footing that there had 
been a break-down in the enforcem- 
ent of the quota rule. Once the quota 
Tule fails, the rota can no longer be 
enforced without causing prejudice to 
officers with longer periods of service 
in the cadre. We do not think that 
the ratio of those cases can be app- 
lied inthe case before us where there 
is no material to support the conten- 
tion that the vacancies have not been 
filled up by following the prescribed 
quota. 

13. In course of arguments, the 
petitioners’ counsel contended by rely- 
ing on the feature that a bunch of 
direct recruits has been placed above 
a group of promotees by operation of 
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the quota rule and that the fixation 
of seniority was arbitrary. It was po- 
inted out by the learned Additional 
Solicitor General appearing for the 
Union of India and Mr. Shanti Bhushan 
appearing for other respondents that the 
submission was misconceived. In this 
list of eligible officers, names of many 
who had already retired or had been 
promoted to other grades not been 
shown. The working chart placed be- 
fore us reflected the actual position. 
On a reference to the chart, we are 
satisfied that the quota rule has been 
implemented while drawing up the 
eligibility list in accordance with Re- 
gulation 5(2) (c) (i) and (ii)i It was 
further explained that certain names 
which were not found in the eligibi- 
lity list of 1982 appear in the list 
for the following year on account ol 
the fact that on the completion of six 
years of service such names have beer 
brought in as those officers be came 
qualified for inclusion. 

14. The next contention raised 
on behalf of the petitioners was against 
note No. 2 appearing under rule 12 (5) 
which is to this effect. 

“In case of persons included in 
the Select List for the Section Officers’ 
Grade ‘approved service’ for the pur- 
pose of this rule shall count from the 
Ist July af the years in which the names 
of the officers are included in the 
Select List in the case of direct rec- 
ruits to the Section Officers. Grade, 
such service shall count from the Ist 
July of the year following the year 
of the competitive examination on the 
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results of which they have been rec- 
ruited provided that where there isa 
delay of more than three months in 
the appointment of any candidate, such 
delay is not due to any fault on his 
part.” 


This note initially appeared to be 
somewhat arbitrary but after hearing 
counsel at length we are inclined to 
agree with the submission advanced 
on behalf of the Union of India that 


in the process of direct recruitment, — 


there is considerable delay and though 
the competitive examination is held 
in one particular year, by the 
time the selected officer comes to 
join the post, more than a year is lost. 
Therefore, a rational view has been 
taken of the situation and for the com- 
‘putation of length of service the partic- 
ular provision has been made. This in 
our view is reaily not open to challenge 
as an arbitrary provision. We may re- 
iterate that a very intricate process is in- 
volved in giving effect to the scheme and 
in harmonising the claims of the officers 
belonging to the different cadres. Math- 


ematical precision cannot be expected in 
a matter like this and adoption of a test 
of such accuracy with a view to ascert- 
aining whether Articles 14 and/or 16 of 
the Constitution are violated would not 
be appropriate. 

15. Challenge to the scheme in 


rule 18 in the matter or fixation of seni- 
ority had been advanced in the case of 
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P. C. Sethi v. Union of India, (1975) 
3 SCR 201 and was negatived by this 
Court. 


16. Delay and laches were advanc- 
ed as contentions on behalf of the Cen- 
tral Govt. For rejecting the petitions. 
We do not think it is necessary to go 
into that question as we have already 
taken that into consideration while 
other with other contentions. It is, 
however, relevantto point out that of 
the 11 petitioners as many as 9 had got 
the cadre of Assistants as direct recruits 
and they had themselves got advantage 
over promotees who had put in a longer 
period of service in such cadre. They 
should not now grudge a similar advan- 
tage being obtained by some other direct 


recruits in the higher cadre. After all 
as we have already said, in acase of 
this type a broad perspective has to be 
maintained and examination cannot be 
permitted to be as Strict as petitioners 
have asked us to adopt | 


17. In view of what we have said 
each of these petitions must be dismiss- 
ed but we think it appropriate to sugg- 


est to the Central Governmet to stre- 
amline by a review of the Rules and 
Regulations so that the rancour and 
heartburning in the officers may be red- 
uced to the inevitable minimum in the 
mattet of implementation. Parties are 
directed to bear their own costs. 
Petition dismissed. 
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OBSERVATION 


Constitution of India, Art. 311 (2)—Order of compulsory retirement passed with 
out following principles of natural justice—No rules fixing age of compulsory retire- 
ment—Art 311 (2) is attracted—Enquiry is illegal and vitiated. 

Compulsory Retirement—Where there is no rule fixing the age of compulsory ret- 
irement or if there is one and the servant is retired before the age prescribed therein, 
then that can be regarded only as dismissal or removal—An enquiry in accordance with 
the rules of natural justice would be a pre-requisite before imposing any penalty— 
Constitution of India, Art. 311 (2). 


OBSERVED BY 


D. A. Desai; V. Balakrishna Eradi 
and V. Khalid, 


Hon’ble Judges, Supreme Court of India. 
IN 


Civil Appeal No. 1605 of 1971 decided on 10-4-1985, between Murari Mohan 
Deb, Appellant v. Secretary to the Govt. of India and others, Respondents. 


TEXT 


Desai, J.:— Murari Mohan Deb, a 


Forester in the employment of Tripura _ 


Government was compulsorily retired 
from service by the order dated October 
12, 1962 of the 4th respondent Chief 
Forest Officer. Since than he is knock- 
ing at the doors of the courts in search 
of illusory justice and chased mirage till 
he reached the age of superannuation. 
Alas! the ways of justice like the ways 
of Providence are inscrutable. And who 
is to blame, if not, the system. 


2. The appellant questioned the 
correctness and validity of the order of 
compulsory retirement in Writ Petition 
No. 22 of 1964 which came to be dispo- 
sed of after a lapse of six years on Noy- 


ember 28, 1970. In his writ petition 
the appellant had impleaded (1) The 
Secretary to the Government of India, 
Ministry of Home Affairs, (2) The Chief 
Commissioner, Tripura, (3) The Secre- 
tary to the Government of Tripura, For- 
est Department and (4) The Chief For- 
est Officer, Government of Tripura, last 
one being the one who had passed the 
impugned order of compulsory retire- 
ment. The grievance in the writ petiti- 
on was that penalty of compulsory reti- 
rement was imposed upon the appellant 
without affording the appellant an ade- 
quate opportunity to defend himself and 
to explain the charges levelled against 
him. In short it was alleged that the enq- 
uiry was held in violation of the prin- 
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ciples of natural justice. 

3. The respondents resisted the 
writ petition inter alia contending that 
as the punishment of compulsory retire- 
ment does not tantamount to dismissal 
or removal form service as contempla- 
ted by Art. 311 (1) and therefore, no 
formal enquiry was necessary to be held 
before imposing the penalty. It was 
contended that adequate opportunity 
was afforded to the appellant to con- 
trovert the charges and defend himself. 


4. Surprinsingly, when the matter 
was taken up for hearing, the learned 
Judicial Commissioner suo moto raised 
the objection that in the absence of Un- 
ion of India being made a party, the 
petition was not properly canstituted. 

5. After an elaborate discussion, 
the learned Judicial Commissioner recor- 
ded a finding that Government of India 
was a necessary party and in its absence 
the petition is incompetent and must 
be rejected. After having reached this 
firm conclusion, the learned Judicial 
Commissioner proceeded to investigate 
the contention of the appellant that the 
enquiry against him was held in viola- 
tion of the principles of natural justice, 
and that the Chief Forest Officer being 
not the appointing authority could not 
impose the penalty of compulsory retire- 
ment on the appellant. In respect of the 
second contention, the learned Judicial 
Commissioner held that as it has been 
unquestionably established that the appe- 
llant was appointed by the Chief Com- 
missioner the Chief Forest Officer,a sub- 
ordinate of the Chief Commissioner was 
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not competent to impose the Penalty 
or compulsory retirement and therefore 
on merits the order was bad. However, 


consistent with his view that the writ 
petition in the absence of Union of Indi 


was incompetent, he rejected the writ 
petition. Hence this appeal by special 
leave. 

6. This appeal reached hearing 
on July 26, 1984 and after hearing Mr, 
D.N. Mukherjee, learned counsel fos 
the appellant and Mr. Abdu] Khader 
learned counsel for Tripura Administra- 
tion, we told them that the appeal is bein 


allowed and the impugned order is being 
set aside. However, at this stage. 


Mr. Abdul Khader, learned counsel 
for he State of Tripura pointed out that 
as the appellant even on his showing 
has reached the age of superannuation, 
even if the impugned order is illegal and 


invalid, the relief of reinstatement can- 
not be granted to him. As the facts 


were not clear, a direction was given 
that the matter be listed on August 7, 
1984 for clarification about the date of 
superannuation of the appellant. At the 
resumed hearing it was conceded that, 
had the appellant not been compulsorily 
retired from service, he would have 
retired on superannuation on Decem- 
ber 6, 1978. In this fact situation the 
relief of physical reinstatement could 
not be granted. Onthat day a direc- 
tion was given that the second respon- 
dent should compute and calculate the 
back-wages payable to the appellant 
on the footing that the order of com- 
pulsory retirement is illegal and invalid 
and the appellant continued to be in 
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service till December 6, 1978. The 
matter thereafter was listed on October 
17, 1984 when Mr. Abdul Khbader, 
learned counsel for the second’ respon- 
dent produced hefore us the rough com- 
putation made by the competent autho- 
rity pursuant to our direction showing 
that approximately Rs. 93,000/-would 
be payable to the appellant as and by 
way of back-wages and he would be 
entitled the gratuity and pension there- 
after. The plight of the appellant lent 
urgency to the matter inasmuch as the 
appellant was without succour for a 
long period, a direction was given that 
the second respondent i.e. Tripura Ad- 
ministration should pay Rs. 93,000/-by 
a demand draft drawn in favour of the 
appellant within four weeks from the 
date of the order. A further direction 
was given that year to year calculation 
of computation of back-wages must be 
submitted to the Court. 


7. Kamal Baran Dev son of the 
appellant filed an affidavit dated Novem- 
ber 7, 1984 in which he pointed out 
that had the appellant continued in ser- 
vice, if the illegal order of compulsory 
retirment had not been made, he 
would have earned two promotions, 
namely, as Forest Ranger and Senior 
Forest Ranger, all posts in Class III 
andIV grade. According to the appe- 
llant’s computation, his pension be 
fixed at Rs. 550/-pm. According to 
him, he would be entitled to recover 
Rs. 3,25,000/-from the respondents for 
the period upto and inclusive of July, 


1984. 
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8. Shri R.M. Dutta, Deputy Conser- 
vator of Forests, Goverrment of Tri- 
pura filed a counter-affidavit in which 
itis pointed out that looking to the 
age and qualfiications of the appellant, he 
would not have earned a single promo- 
tion. It was pointed out that the post 
of Forest Ranger and that of Senior 
Forest Ranger are governed by the re- 
cruitment rules which came into force 
in 1965 which did not envisage automat- 
ion promotion purely according to senio- 
rity. It was also pointed out that seniority 
is was also pointed out that seniority is 
only one of the criteria that the Depar- 
tmental Promotion Committee has 
to take into consideration while recom- 
mending the promotion of a Forester 
to the post of Forest Ranger. It was 
further pointed out that the revised 
pay scale for the post of a Forester was 
Rs. 260-495/-effective from March 1, 
1974 and that the appellant would have 
retired in that scale. To this affidavit 
was annexed calculations monthwise 
and it was pointed out that at best the 
appellant would be entitled to Rs. 
93, 444.08 p. inclusive of pension 
from 6-22-78 to September 30, 1984, 
encashment of leave and gratuity. 

9 Mr. D.N. Mukherjee, learned 
counsel for the appellant urged that we 
should not accept the computation as 
made by the competent authority as 
set out in the annexure to the affidavit 
of Shri &.M. Dutta. To a query of the 
court as to how the appellant has 
worked out his arrears of back-wages 
at Rs. 25,000/-,there was hardly any 
convincing answer though some rough 


635 


Report No. 85, p. 04 


and ready calculation was attempted 


to be offered to us which we find very. 


difficult to implicitly rely upon. 

10 Mr. Abdul Khader fairly 
stated that it is difficult to support the 
judgment of the learned Judicial Com- 
missioner that in the absence of Union 
ot India being impleaded as a party, 
the petition as constituted was incom- 
petent. Wehave not been able to ap- 
preciate why the learned Judicial Com- 
missioner should have taken upon 
himself to raise this untenable conten- 
tion even though the respondents did 
not raise sucha contention. Respon- 
dent No. 1 is shown to be the Secre- 
tary to the Government of India, 
Ministry of Home Affairs. If there 
was technical error in the draftsman- 
ship of the petition by a lawyer, a For- 
ester a class IV low’ grade servant 
should not have been made to suffer. 
An oral request to correct the descri- 
ption of the First resdonpent would 
have satisfied the procedural require- 
ment. By raising and accepting such 
a contention, after a lapse of six years, 
the law is brought into ridicule. The 
court could have conveniently read the 
cause title as Government of India 
which means Union of India through 
the Secretary, Ministry of Home Affa- 
ies instead of the description set out 
in the writ petition and this very peti- 
tion would be competent by any stan- 
dard. The contention is all the more 
objectionable for the additional reason 
that the appointing authority of the ap- 
pellant, the Chief Commissioner of the 
Government of Tripura as well the 
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Chief Forest Officer who passed th 
impugned order were impleaded an 


they represented the administration o 


Tripura Government as well as thi 
concerned officers. Therefore, not onh 
the petition as drawn up was competen 
but not bone of contention could hi 
taken about its incompetence. Mr 
Abdul Khader, learned counsel for the 
Governmeat of Tripura rightly did no 
press this point. 

11. The learned Judicial Commi- 
ssioner rightly held that the impugnec 
order of compulsory retirement was 
imposed by an authority not compet: 
ent to impose the same and therefore i 
is ab initio illegal and invalid. Further, 
it appears crystal clear from the re 
cord that in this case when the ap- 
pellant was only 42 years of age, com- 
pulsory retirement was imposed as a 
penalty for misconduct. We are not 
unaware of the legal position that where 
relevant service rules provide for an 
age of superannuation and permits com- 
pulsory retirement in public interest 
on reaching acertain age lower 
than the age of superannuation, 
an order of compulsory retirement ac- 
cording to relevant service rules can- 
not be styled as imposing a penalty and 
obviously Art. 311 (2) will not be 
attracted. As held by this Court 
in Shyam Lal v. State of U.EB 
(1955) 1 SCR 26: an order of compul- 


sory retirement differs both from 
an order of dismissal and an order of 


removal from service in that it is not 
aform of punishment prescribed by 
the rules, and involves no penal conse- 
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qnences, inasmuch as the person who 
retires is entitled to pension proportion- 
ate to the period of service standing to 
his credit. See State of Bombay v. 
Saubhagchand M. Doshi 1958 SCR 571. 
It thus appears that where the relevant 
service rules fixed both an age of super- 
annuation and an age of compulsory 
retirement and the services of a Govern- 
ment servant governed by the rules are 
terminated between these two points of 
time, the order of compulsory retirement 
could not be said to cast a stigma and 
would not attract Art. 311. But where 
there is no rule fixing the age of comp- 
ulsory retirement or if there is one and 
the servant is retired before the age 
prescribed therein, then that can be 
regarded only as dismissal or removal 
within Art. 311 (2). See Saubhagch- 
and Doshi’s case at 579 (of SCR). In 
this case it is admitted that the relevant 
service rules prescribed an age of super- 
annuation. It was not pointed out that 
the relevant rules fixed some other age 
beyond which and before reaching the 
age of superannuation, a Government 
servant can be compulsorily retired 
in public interest. Nor it is claimed 
that the order of compulsory retirement 
in this case was made under the relevant 
service rules in public interest. It 
would have been atrocious to contend to 
that effect in respect of a Forester, a low 
grade class 1V servant who would be 
required to be compulsorily retired in 
public interest. But if there was such 
a rule we would have positively examin- 
ed the same. At any rate, itis crystal 
clear that the appellant was aged only 
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42 when the order of compulsory retire- 
ment was made. It was not sought to 
be supported on the ground that the 
appellant leaving put in service for a 
certain number 'of years, he could have 
been compulsorily retired. On the con- 


trary, it is admitted that the order of 


compulsory retirement was by way of 
penalty imposed upon him for miscond- 
uct after an enquiry. Obviously therefore, 
Art. 311(2) will be attracted and an en- 

quiry in accordance with the rules of 
natural justice would be a pre-requisite 

before imposing any penalty. It would 

be presently pointed out that the en- 

quiry was sham and held in violation 

of principles of natural justice. 


12. The enquiry officer issued a 
notice that the enquiry against the appe- 
llant would be held at Rangamura but 
at short notice subsequently, the venue 
was suddenly shifted to Radhnagar where 
the appellant could not keep his witne- 
sses present. He did not have an oppor- 
tunity of examining the records used 
against him. Therefore, for more than 
one reason, the enquiry appears to have 
been held in violation of principles of 
natural justice and is vitiated. It the 
enquiry was illegal, any punishment 
imposed as a result of the enquiry must 
fail. Therefore, the order of compul- ' 
sory retirement is bad for more than 
one reason and liable to be set aside and 
is hereby set aside. , 


13. Once the order of compulsory 
retirement is set aside, the appellant 
continues to be in service. He has 
reached the age of superannuation as on 
December 6, 1978 as pointed out in the 
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affidavit and not controverted. There 
fore, it is not permissible to direct his 
reinstatement in service. He would be 
entitled to back-wages from the date of 
compulsory retirement on October 16, 
1962 till the date of his superannuation 
on December 6, 1978. 

14. Before we determine the amo- 
unt payable as back-wages, we must 
make it distinctly clear that while com- 
puting the amount we have kept in view 
the meagre monthly salary which the 
appellant would have received for the 
years 1974 when the pay scale of 
his post was revised. In any year 
if he had received full salary, he was 
not liable to pay Income-tax at the 
rates then in force. Even the revised 
salary with the exemption limit of in- 
come-tax going up would have not been 
assessable to income-tax. And this 
lowest grade Class IV servant, we were 
informed had no other source of income. 
Now that the amount is payable in the 
lump sum, presumably the Government 
may resort to Sec. 192 of the Income 
tax Act. But let it be made distinctly 
clear that the appellant is entitled to the 
benefit of Sec. 89 and Rule 21A of the 
Income Tax Rules and he is entitled to 
relief under Sec. 89. Therefore, while 

‘computing the total amount, we have 
kept the spread-over in view and in no 
year any income-tax is deductible from 
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the meagre salary of this low paid lV 
employee. If therefore, any deduction 
is made towards income-tax while mak- 
ing the payment, it is incumbent upon 
the Tripura administration to take all 
necessary steps to obtain the relief for 
the appellant under Sec. 89 of the In- 
come-tax Act read with Rule 21A of the 
Income Tax Rules. 

15. As poimted out earlier, rival 
contentions and calcutations have been 
examined by us and keeping them in 
view and having regard to the circums- 
tances of the case, we direct that over 
and above the amount of Rs. 93,000/- 
already paid to the appellant, he should 
be paid Rs. 7,000/- more towards back 
wages and pension upto and inclusive 
of December 31, 1984. The respondent 
shall pay pension at the rate of Rs 400/- 
from January 1, 1984. The appellant 
shall also be paid dearness allowance if 
admissible to pensioners getting pens- 
ion at Rs. 400/- p. m. The appellant 
shall also be paid gratuity at the admi- 
ssible rate treating him in service upto 
and inclusive of December 6, 1978. The 
payment herein directed shall be made 
within a period of eight weeks from to- 
day. The respondent shall also pay 
costs to the appellant quantified at Rs. 
2,000/-. Appeal is allowed to the extent 
herein indicate. 

Appeal allowed. 
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treating them as specific class—Equitable doctrine—Applicability of Board was bou- 
nd to regularise appointments—Mandamus issued accordingly. (1984) 1 Serv. LR 


283 (Pat), Reversed (i) Master and servant—Appointment, regularisation of; (ti) 
Master and servant—Equitable doctrine, applicability of) 


(B) Constitution of India, Art 12—‘‘State’— Bihar State Electricity Board is a 
statutory authority—Hence, it is a “State”? within Art 12. (State— Meaning of). 


OBSERVED BY 


S. Murtaza Fazal Ali 

A, Varadarajan and 

Ranganath Misra, 
Hon’ble Judges Supreme Court of India. 


IN 


Civil Appeals Nos. 268 and 269-273 of 1984, decided on 8-5-1985, between 
Surya Narain Yadav and others, Appellants v. Bibar State Electricity Board and 
others, Respondents. | : 


TEXT 


Ranganath Misra, J. :—-These appe- 
als are by special leve and two of these 
are by Junior Engineers while the 
other four are by Assistant Engineers 
working under the respondent Bihar 
State Electricity Board. In Sept. 1975, 
‘the Board advertised in local newspa- 
pers that selection of Electrical Engine- 
ers would be made under an “Employm- 
ent Promotion Programme” and Engine- 
ers with 50 percent marks in the degree 
examination would be eligible for consi- 
deration. In due course, such selection 
was made and a group of Apprentice 
Engineers also called Trainee Engineers 
came to serve under the Board. These 


selected engineers had already completed 
their training for the purpose of obtai- 
ning the degree in engineering. The 
graduate trainees were called upon to 
report for a period of six months’ train- 
ing with effect from April 1,1977. In 
March 1977, the Board had indicated 
that the training does not guarantee 
employment under the Board but in 
Aug. 1977, the Board resolved that 200 
vacant posts of Junior Engineers would 
be filled on the basis of chain system 
and the existing trainees would be cont- 
inued as trainees on existing stipends. 
As time elapsed and no appointments 
were made as represented by the Board, 
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representation was made by some of the 
trainee engineers pointing out that un- 
less the Board’s decision of Sept. 1977, 
was implemented without loss of time, 
some of them would become over-aged 
for appointment under Government. 
Soon after the said representation, the 
Board extended deputation of the trai- 
nee engineers and indicated that the de- 
putation to Thermal Power Stations un- 
der the Board would be of permanent 
nature. The Board published a notice 
on March 13, 1979, to the effect that a 
decision regarding regular employment 
of degree and diploma trainee engineers 
of the Board for the post of Assistant 
Electrical Engineers and Junior Electri- 
cal Engineers has been taken by the Sta- 
te Government and on completion of 
their training in Oct. 1979, regular ap- 
pointment would be made. It was fur- 
ther pointed out there in that those trai- 
nees who had left training should 
join at the places of their respective 


posting latest by March 18, 197y, 
failing which they would _ not 


be considered for. regular appointm- 
ents. As the Board did not give 
effect to its representations and decisi- 
ons, the graduate engineers employed as 
Assistant Engineers or Junior Engin- 
eers started agitating for implement- 
ation of the Board’s decisions from 
time to time. Ultimately, on March 
8, 1979, at a high level meeting where 
the Speaker of the Legislative 
Assembly presided, the Chief Minis- 
ter was present and among others 
participating in the meeting were the 
Commissioner of Irrigation and Elec- 
tricity, the Dhairman of the Board 
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and the Secretary of Irrigation and Ele 
ctiricity, it was decided : 


‘After completion of one year 
training (which is October 1979) a 
decided by the Board they will b 
appointed in the post of Assistar 
Electrical Engineer and Junior Elect 
rical Engineer on ‘provisional regula 
basis’. After appointment they wi 
remain on probation for two year: 
During the probation period if thei 
conduct is found satisfactory o; 
the availability of permanent post 
and on the basis of. inter se seniorit 
in the eadre they shall be confirmed.” 


“They will be appointed on regu 
lar basis after the completion of trai 
ning period and examination as pre 
posed vide office order No 1548 datec 
26-10-78 will not be taken. 


The Board communicated the afore 
said decision to the Project Manager. 
and Thermal Power Stations of the 
Board, yet the decision was not 
implemented and the appre- 
ntice engineers continued to serve as 
Assistant Engineers and Junior Engi: 
neers on ex cadre basis, without se- 
curity and stability of service. Some 
unemployed Engineers approached the 
High Court at Patna challenging the 
continuity of the trainee Engineers in 
the employment of the Board. The Boa- 
rd took the stand before the High Court 
the trainees engineers belonged to a sepa 
Tate class and held ex cadre appointment 
as Assistant Engineers and Junior En- 
gineers. The High Court took the 
view that their continuity on ex cadre 
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basis was not open to challenge on the 
ground of non-compliance of Rules. 
In May, 1980, these writ petitions 
were dismissed. Emboldened by the 
acceptance of their stand by the High 
Court, the Board started exhibiting a 
negative apporach in its treatment to- 
wards the trainee engineers. Ultima- 
tely the appellants moved the High 
Court fora direction to the Board to 
encadre them but failed. These appe- 
als are directed against the decision 
of the High Court. 

2. A few important aspects em- 
erge from the record (1) the Board did 
represent to the trainee engineers from 
time to time that after their training 
was completed, they would be absor- 
bed in regular employment of the 
Board; (2) when some of the engin- 
eers were getting age-barred for Gov- 
ernment employment and had left the 
Board, they were told to come back 
under the temptation of getting per- 
manently employed under the Board; 
(3) when the Board was reeling under 
a strike of its employees, these trai- 
nee engineers had stood by the Board 
to keep up the generation and distri- 
bution of electricity and had been 
assured of absorption; and (4) the 
Board had decided to absord them on 
permanent basis but initially on a pr- 
obation of two years without conduc- 
ting any further examination. 

3. On March 13, 1979, a notice 
was issued by the Board to the foll- 
owing effect. 

«A decision regarding 
employment of degree and diploma 


regular 
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traninees of Bihar State Electricity Bo- 
ardin the posts of Assistant Electri- 
cal Engineer and Junior Electrical 
Engineer has been taken by the State 
Government. On completion of their 
training in October, 1979, their regu- © 
lar appointments will be made. There- 
fore, those trainees who have left 
their training are informed to join at 
the places of their respective postings 
latest by 18-3-1979. Those trainees 


who will not present themselves . by 
the said date will be neither conside- 


red for being taken in training nor 
their regular appointments will be co- 
nsidered”’. 


On April 26, 1979, the Board 
approved the proposal contained in the 
proceedings of a meeting relating 
to absorption of the appellant 
engineers in which the Speaker of the 
Legislative Assembly presided and 
the Chief Minister, the Commissi- 


oner of Irrigation and Electricity the 


Chairman of the Board and the Secret- 
ary of Irrigation and _ Electricity 
participated. The proceedings, inter 
alia, stated: 

“(1). It was decided that after 
completion of one year’s training (which 
is October, 1979) as decided by the 
Board, they will be appointed in the 
posts of Assistant Electrical Engineers 
and Junior Electrical Engineers on 
provisional basis. After appointment, 
they will remain on probation for two 
years. During probation period if thier 
conduct is found satisfactory and on 
the availability of permanent posts and 
on the basis of inter se seniority in the 
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cadre, their appointments will be 
confirmed. | 
(2) They will be appointed on 


regular basis after the completion of 
the training period and the examination 
proposed vide office order No. 1548 
dated 26-10-1978 will not be taken 

, eae x xX Xx x 

(9) It is also decided that the 
benefit of regular appointment is being 
given to the trainees under special 
circumstances which will not be an 
example for the future and when either 
under the Apprenticeship Act or under 
any other scheme anyone is taken as 
apprentice, he will be discontinued after 
the period of apprenticeship. In any 
circumstance, neitner period of apprenti- 
ceship will be extended nor will they 
have any claim for appointment under 
the Board.” 

4. We have referred to these two 
documents out of several of them 
avilable on the record to show that the 
Board was aware of the position that 
these trainee engineers formed a special 
class and very peculiar circumstances 
warranted a definitely special treatment 
in regard to them, yet itis unfortunate 
that a statutory body like the Board 
has failed to stand up to its representa- 
tions made from time to a- group of 
engineers who had spent years of their 
valuable life for qualifying themselves 
as engineers and who believing the 
representation of the Board and acting 
upon the same continued to remain in 
the employment of the Board as trainee 
engineers foregoing opportunities avail- 
able to seek other employments and in 
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the process have become age.barred fos 
any public employment. This Court 
almost a score of years back in clear 
language indicated in Union of India 
v. Indo-Afghan Agencies (1968) 2 SCR 
366 : 3 
‘Under our jurisprudence, the 
Government is not exempt from liability 
to carry out the representation mad¢ 
by it as to its future conduct and if 
cannot on some undefined and undiscel- 
osed ground of necessity or expediency 
fail to carry out the promise solemnly 
made by it, nor claim to be the judge 
of its own obligation to the citizen on 
an exparte appraisement of the circum- 
stances in which the obligation hag 
arisen’. . 
Shah, J. as the learned Judge then 
was, quoted with approval what 
Chandrasekhara Aiyar, J. had said in 
Collector of Bombay _ v. Municipal 
Corporation (1952) 3 SCR 43: 
“Whether it is the equity recognis- 
ed in Ransden’s case (1866) LR 1 HL 
129) or it is some other form of equity, 
is not of much importance. Courts must 
do justice by the promotion of honesty 
and good faith, as far as it lies in their 
power.” The legal position was reitera- 
tee by this Court in Century Spinning & 
Manufacturing Co Ltd. v. Ulhasnagar 
Municipal Council (1970) 3SCR 854: 
where it was said (Paras 11 & 12): 
“Public bodies are as much bound 
as private individuals to carry out repre- 
sentations of facts and promises made 
by them, relying on which other persons 
have altered their position to their pre 
judice. The obligation arising against 
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an individual out of his representation 
amounting to a promise may be enfo- 
rced ex contractn by a person who acts 
upon the promise; when the law ‘reqires 
that a contract enforceable at law aga- 
inst a public body shall be in certain 
form or be executed in the manner pres- 
cribed by statute, the obligation 
may be, if the contract be not n 


that form, enforced against it in appro 
priate cases in equity......” 


This Court added a pithy observation: 


‘If our nascent democracy is to - 


thrive different standards of conduct for 
the people and the public bodies cannot 
be permitted. A public body is, in our 
judgment, not exempt from liability to 


carry out its obligations arising out of 
of representations made by it relying up- 


on which a citizen has altered his posit- 
ion to his prejudice.” 

In Motilal Padampat Sugar Mills 
Co. Ltd. v. State of Uttar Pradesh 
(1979) 2 SCC 409, this Court went 
ahead to state that the ‘doctrine of pro- 
missory estoppel, but it is a doctrine 
evolved by equity in order to prevent 
injustice and it can be basis of a cause 
of action. 


5. In our view, the principle relied 
upon in these case has full application 
to the facts before us. The Board is a 
statutory authority and is ‘State’ within 
the meaning of Art. 12 of the Constitut- 
ion. _ The Board has tried to seek shel- 
ter under a set of rules framed by it in 
exercise of the powers vested under S. 
719 of the Electricity (Supply) Act of 
1948. In the peculiar facts of the case 
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we are of the view that the defence 1s 
illplaced and cannot hold as a shield 
against the application of the equitable 
doctrine. Admittedly, the trainee engi- 
neers before us formed a specific class and 
from time to time the Board treated them 
as members of a class and in its resolut- 
ion of April 26, 1979, recognised this 
fact and swore to the position that such 
treatment should never be repeated even 
if apprentice engineers were appointed. 
6. Learned counsel appearing for the 
Board indicated to us that the Board was 
prepared to regularise the employment 
of the appellants belonging to the categ- 
ory of the Assistant Engineers or Junior 
Engineers subject to their qualifying in 
the examinations and being formally 
recruited as required under the rules. 
They further emphasised that the appe- 
llants would not be entitled to seniority 


above those who have already been 
regularly employed under the Board. 


7. So far as the first aspect is con- 
cerned, we have sufficiently pointed out 
already that the Board had waived the 
requirement of examination and had, 
while taking advantage of the services 
of the appellants when it was in need. 
delayed the implementation of its repre- 
sentations. ‘But it appears that several 
engineess have also been recruited either 
on permanent or temporary basis aga- 


inst regular vacancies and they are 
not parties to these appeals. The 


appellant therefore, cannot have 
seniority above those people and 


we would not be justified in making any 
direction which would prejudice their 
seniority behind their back. It appears 
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that there have been recruitments 
even during the pendency of these appe- 
als. While granting leave and while 
disposing of miscellaneous petitions for 
directions, this Court has already made 
it clear that appointments pendente lite 
would be subject to the result of the 
appeals. Therefore, the recruits of 1983 
are bound to be subject to our direction. 
We are inclined to take the view that 
the appellants being already in employ- 
ment of the Board much prior to 1983 
on being taken into regular appointment 
of the Board haveto sank above the 
recruits of 1983 and in the years there- 
after. 

8. The Board in our view is, there- 
fore, bound to regularise the appoint- 
ments of the appellants who had 


been taken as trainee engineers init- 


ially and have continued to bein the 
employment of the Board. In this view 
of the matter the after hearing was over 
we issued mandamus to the Board to 
offer regular appointment to the appell- 
ants with in three months from that day, 
i.e. May 3, 1985, in the appropriate 
cadre of | 
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Assistant Engineer or Junior Engineer, as 
the case may be, and such appointments 


were to be on drobation for a period of 
two years as required under the rules. 
In regard to seniority the appellants 
have to rank below permanent and temp- 
orary recruits to the regular 
posts of engineers beld under the Board 
prior to 1983 and they shall be assigned 


Seniority above such recruits pendente 
lite. We have now indicated the reas- 
ons by our judgment: The appeals are 
allowed and the judgment of the High 
Court is reversed andthe Board and 
is,. directed. *to. | give . -eiléect— to 
the directions indicated above within 
the specified time. 

9. We hope and trust that the 
Board will not conduct itself in such an 
embarrassing way in future and land 
itself in difficulty again. 

10. The appellants shall have their 
costs throughout. One set of hearing 
fee assessed at Rs. 5,000/- shall be 
admissible in this Court. 


Appeals allowed. 
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OBSERVATION 
Payment of Gratuity Act (39 of 1972), Sections 4,5, 13 and 14—Gratu- 
ity payable to workman employed under Calcutta Dock Labour Board—Notli- 
able to attachment for satisfaction of decree. 


OBSERVED BY 


P.N. Bhagwati and 
Ranganath Misra, 


Hon’ble Judges, Supreme Court of India. 


IN 
Civil Appeal No. 345 of 1985, decided on 11-2-1985, between Calcutta 
Dock Labour Board and another, Appellants vy. Smt. Sandhya Mitra and others, 
Respondents. 


TEXT 


Ranganath Misra, J-:- Special 
leave granted. ; 

The short question which falls 
for decision in this appeal is wheth- 
er gratuity payable to a workman em- 


ployed under the Calcutta Dock Lab-. 


our Board (hereinafter referred to as 
| ‘Board’) is attachable for satisfaction 
of a decree of the Court. Mr. Sa- 
fur Rehman was a dock worker and 
gratuity was payable to him under one 
of the three prevailing schemes of the 
Board. Respondent Ifiled a suit 
before the Court of Small Causes at 
Calcutta asking for recovery of a sum 
of money against the widow and son 
of the said Md. Safiur Rehman after 
his death and prayed for attachment 
of the gratuity payable to the said 
workman. The Court made an order 
and called upon the Board to withho- 
‘|d payment of the amount whereupon 


the Board pointed out to the Court 
that gratuity was not liable to atta- 
chment. On receipt of such intima- 
tion, the Court made an order requ- 
iring the Board to show cause as to 
why it may not be proceeded against 
for disobedience of the Court’s direc- 
tion. The Chief Judge of the Court 
of Small Causes cxamined the objection 
against attachment and overruled the 
same. Against the rejection of the objec 
tion appellants moved the High Court 
at Calcutta and contended that the gra- 
tuity payable to the workman was 
not liable to attachment A Division 
Bench of the High Court examined 
the tenability of the contention and 
came to the following conclusion; 

“On a careful consideration of the 
legal position we, however, find that 
the learned Chief Judge is right in 
his conclusion. Plaintiff has a legal right 


* 


648 
Report No. 87, p. 02 


to attach any debt payable to his 
debtor legal representative. This right, 
however, is always subject to excep- 
tions made by any statutory provi- 
sion. Section 13 of the Payment of 
Gratuity Act no doubt bars attach- 
ment but that only is in respect of grat- 
uity payable under that Act. The 
gratuity now under attachment is 
payable not under the Act. Section 
60 of the Code of Civil Procedure as 
amended may bar attachment of gratuity 
as now under consideration. But that 
section asit now stands had not been 
made applicable to Presidency Small 
Cause Courts. Under Section 8 of 
the Code, the High Court adopted 
certain provisions of the Code inclu- 
ding Section 60 as amended up to 
1965 and made them applicable to 
Presidency Small Cause Courts, Section 
6, Clause (g) so adopted reads as follows: 

‘(g). Stipends and gratuities allo- 
wed to pensioners of the Government 
or payable out of any — service,family 
pension fund notified in Official Ga- 
zette by the Central Government or the 
State Government in this behalf and po- 
litical pensioners’ This clause dose not 
cover the gratuity payable by the Board 


\ to a registered dock worker and the sub- 
sequent amendment of this clause not 


having been adopted and made applica- 
ble by the High Court to Presidency 
Small Cause Court, the learned Chief 
Judge is right in his conclusion. 

Next reliance is placed on Rule 9 
of the Gratuity Rules which no doubt 
purports to exempt gratuity from attac- 
hment. But these rules not having been 
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made by the Central Government of 
powers delegated by the Parliament un- 
der the Dock Workers (Regulation of 
Employment) Act, but by the Board on 
sub delegation of powers under the scbe- 
me, the same in our view cannot over- 
ride the legal right of the plaintiff”. 

2. Mr. Mukherjee appearing for 
the appellants maintained that the view 
taken both by the Chief Judge of the 
Small Cause Court as also the Division 
bench of the High Court is contrary to 
law and, therefore, cannot be sustained. 
The respondents had filed an appearance 
through counsel but no one participated 
in the hearing. 

3. Section 1(3) of the Payment of 
Gratuity Act (39 of 1972) (Act? for 
short), provides that the Act shall ext- 
end to ports. ‘Port’ has been defined in 
Section 2 (n) of the Act. There can be 
no dispute that the Calcutta Port is cov- 
ered by the Indian Ports Act, 1908. It is 
true that under one of the three schemes 
framed by the Calcutta Dock Labour 
Board gratuity was payable to Md_ Sa- 
fiur Rehman, but such gratuity must be 
taken to be covered by Section 4 of the 
Act, in the absence of any notification 
contemplated under Section 5, authori- 
ses the appropriate Government by noti- 
fication and subject to such conditions 
as may be specified in that notificaton 
to exempt, inter alia, any port to which 
the Act applies, fom the operation of 


the provisions of the Act, if in the opin- 
ion of the appropriate Government the 


employees in the port are in receipt of 
gratuity or pensionary benefit not less 
favourable than the benefits conferred 
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under the Act. Neither the Chief Judge 
nor the High Court has found that 
there has been a notification as contem- 
plated under Section 5 of the Act in this 
case. It had also not been contended at 
any stage by the respondents that such 
a notification had been made. 

4. Reference may now be made to 
Sections 13 and 14 of the Act which are 
very-relevant. 

“13. Protection of gratuity—No 


gratuity payable under this Act shall be 
_ jiable to attachment in execution of any 


decree or order of any civil, revenue or 
criminal court”. 

14. Act to override other enact- 
ment, etc. -—- 
The provisions of this Act or apy rule 
made thereunder shall have effect notwi- 


thstanding anything inconsistent there-_ 


with contained in any enactment other 
than this Act or in any instrument or 
contract having effect by virtue of any 
enactment other than this Act”. 

5. We may point out that by Cen- 
tral Act No. 25 of 1984 Section 13 has 
been amended with effect from July. I. 
1984, and the amended section reads 
thus :— 

“No gratuity payable under this Act 
and no gratuity payable to an employee 
employed in any establishment, factory, 
mine. oilfield, plantation port, railway 
company or shop exempted under Sec. 
5 shall be liable to attachment in execu- 
tion of any decree or order of any civil, 
revenue, or criminal Court’. In the ab- 


sence of any notification within the 


meaning of Section > of the Act the 
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amendment is not relevant for cousider- 
ation. Section. 14 has overriding 
effect and Section 13 _ gives total 
immunity to gratuity from attachment. 


The Preamble of the Act clearly indi- 
catcs the legislative intention that the 


Act sought to provide a scheme for 
payment of gratuity to all employees 
engaged in, inter alia, ports and under 
this Act gratuity was payable to work-. 


ers like Md. Safiur Rehman. The grat- 
ers like Md. Safiur Rehman. The grat- 


uity which was payable to him squarely 
came within the purview of the Act and, 
therefore, became antitled to immun- 
ity under Sec. 13 thereof. 


6. In Section 60 of the Code of 
Civil Procedure provision for exemp- 


tion from attachment has been made 
and a detailed list has been provided 
in. sub- section (1) thereof in clauses 
(a) to (q). Clause (g) thereof exempts 


stipends and gratuities allowed to pen: 
sioners of the Government or of a 


local authority or of any other emplo- 
yer from attachment. It may be pointed 


out that the words “Jocal authority” or 
“other employer” were inserted into 
the statute by the amending Act of 
1976 with effect from February 1, 1977. 
The Chief Judge as also the High Court 
relying on the provisions of Section 8 
of Code took the view that unless 
extended by the High Court of Calcu- 
tta, the protection of Section 60 was 
not available in regard to proceedings 
before the Presidency small Cause 
Court at Calcutta. It appears that the 
Calcutta High Court in exercise of 
power under Section 8 of the Code had 
estended the provision of the Section 
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69 of the Code but the High Court se- 
ems to have wrongly taken the view 
that the effect of Section 97 of the 
Amending Act of 1976 was that the 
notification of the High Court was no 
more effective unless re-made. It is 
wholly unnecessary for the disposal of 
this appeal to cxamine that aspect as 
in our view the immunity under Section 
13 of the Act is adequate to accept the 
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appeal and find against the respond- 
ent. We, therefore, allow the appeal 
and hold that the Chief Judge as also— 
the High Court were in error in taking 
the view that gratuity payable to Md. 
Safiur Rehman was liable to attach- 
ment. Parties are directed to bear their 
own costs. 


Appeal allowed. 
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OBSERVATION 


(A) Evidence Act (1 of 1872), S. 3—Appreciation of evidence—Criminal cases 
—Witnesses, Govt. Servants or police officers assisting investigation agencies—Their 
evidence cannot be rejected merely on that count—Decision of Gujarat High Court, 
Reversed— (i) Penal Code) (45 of 1860), S. 161—(ii) Prevention of Corruption Act 
2. of 1947), Ss. 5 (1) (d), 5(2)—(Criminal trial— Appreciation of evidence—Rejection 
of evidence of a witness by giving him a label, not permissible). 

(B) Evidence Act (1 of 1872), Ss. 115, 114—Non-production of material witness 
—Bribery case—Failure of prosecution to examine an inspector who assisted Dy. S. P. 
to fetch Panch witnesses— Witness, not a material witness—Prosecution offering witness 
for cross-examination— Counsel of accused not taking advantage of the same—Held, 
it was not open to accused to comment upon the so-called failure of prosecution to 
examine the Inspector, nor the Court could draw adverse inference against prosecu- 
tion. 

(C) Prevention of Corruption Act (2 of 1947), Ss. 5 (2) and 5(1) (d)—Convic- 
tion under S. 5 (1) (d) r/w S. 5 (2) as also under S. 161, Penal Code—Sentence—Accu- 
sed, an Income-tax Officer—Long time elapsed since commission of offence —Accu- 
sed, also retired from service—Accused taking large amount as bribe—Loss to public 


revenue—Held there was no special circumstances justifying Court taking lenient 
view. | 
OBSERVED BY 
O. Chinnappa Reddy and 
E. S. Venkataramiah, 


Hon’ble Judges, Supreme Court of India. 


IN 


Criminal Appeal No. 180 of 1976, decided on 16-4- 1985, between State of Gujarat, 
Appellant v. Raghunath Vamanrao Baxi, Respondent. 


TEXT 


O. Chinnappa Reddy, J.:— The vention of Corruption Act. He was 
Respondent was an Income-tax Officer. sentenced to undergo rigorous imprison- 
He was tried and convicted by the Addi- ment for one year and to pay a fine of 
tional Special Judge, Ahmedabad of Rs. 2,000/- on each oe two counts. 
offences under S. 161, Pendl Code and On appeal, the High Court of Gujarat 
§. 5(2) read with S. 5 (1) (d) of the Pre- acquitted the accused of both the offen- 
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ces. The State of Gujarat has preferred 
this appeal by special leave of this court 
under Art. 136 of the Constitution. 

2. The case of the prosecution 
briefly was as follows ; 

One Shashi Kant Mansukh Lal Sheth 
(P.W.2) was the Managing partner of a 
firm known as M/s. Hind Fertilizers, 
Bhavnagar. The assessments for the 
years 1968-69, 1869-70, 1970-71 and 
1971-72 were pending before the accused 
Income-tax Officer. Between June and 
October 1971, there were nine hearings 
of the case. On 7-3-72, Laxmikant 


Shetb (P. W. 7) the Income-tax practio- 


ner who was representing the firm, 
received a notice directing the firm’s 
representative to attend his office on 
14-3-72 with the firm’s books of account 
and to show cause why sums totalling Rs. 
1,94,378 should not be added to their 
returns of income for the years in ques- 
tion. The firm felt that the notice was 
not justified. As P.W.7 would be busy on 
14-3-72, it was decided that they would 
go to the income-tax office with their 
books of account on 13th itself. On 10-3- 
72, Shashi Kant Sheth (P. W. 2) contac- 
ted the income-tax officer on the tele- 
phone and the latter asked him to meet 
him at his residence at 2.00 P.M. Shashi 


Kant went to the house of accused 
at Bhavnagar that afternoon. He was 


told to come again onthe evening of 
13th. On the 13th, P. Ws. 2 and 7 went 
to the offiice and submitted the reply 
to the show cause notice. The accused 
wanted them to meet him again on 14th. 
P. W. 7 said he was busy on 14th. The 
accused then asked P.W. 2 to come 
alone. As previously agreed on 10th, 
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Shashi Kant went to the house of the 
accused on the night of 13th when 
the accused told him that the clarifi- 
cation given by the firm was not satis- 
factory and that they would have 
to pay a sum of about Rs. 1,25,000/- 
by way of tax unless a sum of Rs, 40,- 
000 was given to him asa bribe. On 
P.W. 2 vleading his inability to pay such 
a large sum, it was settled thata sum 
of Rs. 12,500 should be paid. P. W. 2 
wanted to consult his partner. He was 
told by the accused that he should bring 
the amount to his house on the evening 
of 14th March, 1973. Thereafter, Shashi 
Kant contacted Shri Judeja, Deputy 
Superintendent of Police, CBI who was 
camping at Bhavnagar. Shashi Kant 
complained to him about the demand 
of bribe of Rs. 12,500 by the accused 
Shri Judeja then took the necessary 
steps for laying atrap Two officers of 
the postal department, Shri Parikh, 
Manager, Postal Store Depot, Ahme- 
dabad (P. W. 3) who was staying in the 
guest-house, and Shri Panchal, an offi- 
cer of the Postal Department stationed 
at Bhavnagar itself were requested to 
serve as panch-witness Shashi Kant 
was asked to bring currency notes of 
the value of Rs. 125,00. The notes were 
treated with phenolphthalein powder. 
Shashi Kant put the notes in his pocket. 
He was instructed to go to the house of 
the accused accompanied by Parikh and 
to tender the amount to the accused. On 
the accused receiving the amount, Shti 
Parikh was to come out of the house 
and signal the police party to come. A 
panchnama stating all these facts was 
duly prepared at the guest-house. There 


~ some time. 
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after, as arranged, the raiding party 
proceeded towards the house of the 
accused. Shashi Kant and Parikh, P.W. 
2 and 3, went inside. Shashi Kant 
introduced Parikh to him as a member 
of his staff. They chatted generally for 
The accused then mentio- 
ned about the amount to be paid to 
him whereupon Shashi Kant handed 
over the bundle of currency notes to 
him. The currency notes were received 
by the accused who carefully put them 
ina newspaper, and folded the news- 
paper. Parikh then went out and 
signalled to the police party. Judeja, 
Dy. Supdt. of Police P.W. 9, the other 
Panch-witness Panchal andthe rest of 
the police party rushed inside. The 
notes were seized. The accused was as- 
ked to dip his fingers ina solution of 
bicarbonate. The solution turned pink. 
Thereafter, the panchnama was pre- 
pared. After the investigation was duly 
completed, the respondent was charge- 
sheeted for the two offences of which 
he was ultimately convicted. 


3. The defence of the accused was 
that the prosecution case was false. 
Shashi Kant came to his house with a 
stranger on the night of 14-3-72. He 
was surprised at his visit, but for the 
sake of courtesy, he asked him to sit 
down and asked him the purpose of his 
visit. Instead of reply him, Shashi Kant 
and the stranger stated talking about 
politicsto him. He told him that he was 
a public servant and he was not interested 
in politics. He also told him that he wan- 
ted to go to feed. He went to the toilet 
for a few minutes and when he returned, 
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Shashi Kant and the stranger stood up 
and went away after shaking hands with 
him. A few moments later they retur- 
ned with the police party. They must 
have planted the notes in the newspa- 
per which was lying on the table when 
he had gone to the toilet. 


4. Itis seen from the facts narra- 
ted above that the meeting of Shashi 
Kant and Parikh with the accused on 
the night of 14-3-72 at 8.00 P.M. is not 
disputed. It is also not disputed that 
Shashi Kant and Parikh talked to the 
accused for quite a considerable time, 
nearly 40 minutes. It is further not dis- 
puted that within a few moments after 
Shashi Kant and Parikh left the accused 
Judeja, Panchal and rest of the police 
party entered the house of the acc- 
used and currency notes of the value 
of Rs. 12,500/- were seized from the 
folds of a newspaper lying on the table. 
The accused was present all the time 
and there was no protest by him. 
That the fingers of the accused were 
also dipped in some solution is not 
disputed. The only question is whether 
the amount of Rs. 12,500 was received 
by the accused as a bribe or whether 
the amount was planted by Shashi 
Kant and Parikh during the brief visit 
of the accused to the toilet. The lear- 
ned Sessions Judge accepted the evide- 
nee of Shashi Kant, Parikh and Judeja 
and convicted the accused as afore- 
said. The High Court, however, took 
a remarkably curious view of the evid- 
ence and acquitted the accused. The 
High Court narrated several circums- 
tances, one after another, why the 
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prosecution case should not be acc- 
epted. We have considered every one 
of the circumstances and we find that 
there is not a single satisfactory circu- 
mstance reasonably justifying the ac- 
quittal On the other hand we find 
that everyone of the circumstances is 
overstated and fanciful. 


5. The most important circumst- 
ance which seems to have weighed 
heavily with the High Court, almost 
to the point of obsession, was that 
Parikh and Panchal were not indepen- 
dent witnesses as they were both gover- 
nment servants and as they had some 
previous acquaintance with Inspector 
Sharma who was assisting Judeja in 
the investigation. The High Court was 
of the view that some other respectable 
residents of Bhavnagar should have 
been called as Panch-witnesses to be 
associated with the raid. We are afraid 
the High Court has entirely misdirec- 
ted itself in appreciating the evidence. 
In their approach to the evidence, the 
High Court has done injustice to the 
witnesses and this has resulted in a 
grave miscarriage of Justice. In ap- 
preciating oral evidence, the que-tion 
in each case is whether the witness is 
a truthful witness and whether there 
is anything to doubt his veracity in any 
particular matter about which he de- 
poses. Where the witness is found to 
be untruthful on material facts that is 
an end of the matter. Where the witn- 
ess is found to be partly truthful or 
to spring from tainted sources, the 
Court may take the precaution of seek- 
ing some corroboration, adequate and 
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reasonable to meet the demands of the 
Situation, but a court is not entitled 
to reject the evidence of a witnesses 
merely because they are government 
servants, who, in the course of their 
duties or even otherwise, might have 
come into contact with investigating 
officers and who might have been re-— 
quested to assist the investigating 
agencies, If their association with the 
investigating agencies is unusual, freq- 
uent or designed, there may be occas- 
ion to view their evidence with suspi- 
cion. But merely because they are 
called in to associate themselves with 
the investigation as they happened to 
be availabJe or it is convenient to call 
them, it is no ground to view their — 
evidence with suspiction. Even in 
cases where officers who, in the course _ 


of their duties, generally assist the 


investigating agencies, there is no need — 
to view their evidence with suspicion — 
as an invariable rule. For example, in 
rural areas, investigating officers would 
ordinarily think of calling in the 
village officers, such as, the Headman, 
the Patel or Patwari to act as-punch 
witnesses, aS they are expected to be 
respectable persons of the locality. It — 
does not mean that their evidence 
should be viewed with suspicion _ be- 
cause they are government servants or 
because they are generally associated 
with investigating agencies whenever 
there is a crime in the village. For 
that matter it would be wrong to  re- 
ject the evidence of police officers 
either on the mere ground that they 
are interested in the success of the pro- 
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ecution. The court may be justified in 
ooking with suspicion upon the evid- 
nce of officers who have been demon- 
trated to have displayed excess of zeal 
n the conduct and success of the pro- 
ecution. But to reject the evidence of 
ill official witnesses as the High Court 
1as done in the present case, is going 
oo far. Wethink that it is extremely 
infair to a witness to reject his evid- 
snce by merely giving him a label. 

6. There wcre two panch witnesses 
Parikh and Panchal of whom Parikh 


has been examined as P.W.3 while 
Panchal has not been examined. We have 


taken through the whole of the deposit- 
ion of Parikh and we find nothing 
whatever to doubt his veracity Nothing 
was suggested to him as to why he 
should give false evidence to implicate 
the accused. All that was elicited from 
him was that he had worked as depart- 
mental inquiry officer and also to defend 
delinquents in such inquiries in his 
department. He had become acquainted 
with Inspector Sharma fifteen days 
before March 14, 1972 as he was 
defending a delinquent at Bhavnagar 
inacase in which Shri Sharma was 
the prosecuting officer. Shri Panchal, 
who was Assistant Superintendent of 
Post Offices, Bhavnagar was the 
Inquiry Officer in that case. This is 
stated to be the ‘‘close association’ of 
the two panch witnesses with the 
investigating agency in this case. It iS 
impossible to subscribe to this view. 
When Judeja, Deputy Superintendent of 
Police asked Inspector Sharma to get 
two independent panch witnesses, 
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Parikh was readily aviJable in the guest 
house and he had known Panchal as the 
Inguiry Officer in a departmental 
inquiry in the Postal Department. Both 
of them being Government servants 
belonging toa different department, if 
Inspector Sharma thought that they could 
be called as independent xanch witnesses 


we are unable to impute any-motives to 
the investigating agency or to cast 


aspersions on the witnesses Parikh and 
Panchal. We do not have any doubt in 
accepting the evidence of Parikh as that 
of an independent witness Having 
examined his evidence in detail, we find 
bis evidence to be truthful. His evidence 
substantiates the evidence of P.W.2 
about the acceptance of the bribe by the 
accused and his keeping the money in 
a folded newspaper. If we accept the 
evidence of P.Ws.2 and 4, the prosecut- 
ion case that the money was given asa 
bribe must be accepted and the defence 
version that the money was planted 
must be rejected. 

7. The other circumstances upon 
which the High Court relied are very 
trivial and it is uanecessary to burden 
this judgment with a seriatim discussion 
of those circumstances. For example, 
one of the circumstances was that if the 
accused had arranged that P.W. 2 
should come to him on the evening of 
14th with the bribe, he would have been 
waiting in his house to receive him 
with the doors of the house open so that 
the bribe-giver may walk in stright and 
he was not likely to have kept the doors 
closed and wait for the bribe-giver to 
knock at the door. We consider it 


on 


b 
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needless even to comment upon this 
circcumstance. Another circumstance 


upon which the High Court relied was 
that the accused was not likely to have 


talked with P.Ws 2 and 3 for as long as 
40 minutes if he was accepting a bribe. He 
would have meerly received the money 


and sent them away. The very fact that 
he was talking to them for nearly 40 


minutes indicated that no bribe was 
given or taken. On the other hand, we 
consider that this is a strong circumsta- 
nce against the accused. The accused 
knew that P.W. 2 was an assessee who 
had a pending case before him. If the 
assessee paid him a visit after 8.00 P.M. 
at his residence, one would expect the 
accused to immediately suspect the 
reason for the visit and to turn him 
away at once or at least within a few 
minutes after his coming to his house. 
Instead of that, he takes them inside the 
house, talks to them for nearly 40 
minutes. This conduct of the accused is 
clearly against his innocence. Some 
question was raised that the solution 
which according the to investigating 
officer and the panch witness turned 
pink when the accused was asked to dip 
his fingers init, had become yellowish 
when the chemical examiner examined 
the solution. Nothing really turns on 
this in view of the evidence of P.Ws. 2 
4and that of the investigating officer 
P.W,9. 

8. A point was sought to be made 
in this court of the failure of the 
prosecution to examine Inspector 
Sharma as a witness. All that Inspector 
Sharma did in the case was to assist 
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Judeja, Deputy Superintendent of Police 
and to fetch the two panch witnesses 
when he was asked to do so. He could 
not by any means be called a material wit- 
ness. AS some comment was made during 
the course of the trial about the failure 


of the prosecution to examine Inspector 
Sharma, the prosecution offered him 


for cross examination and kept Inspector 
Sharma ready in court. The counsel for 
the accused stated that since the witness 
had already been dropped by the 
prosecution, he did not want to examine 
him unless the court direted him to do 
so. After.the failure of the counsel of the 
accused to take advantage of the offer 
made by the prosecution, we do not 
think that it is open to the accused to 


comment upon the so-called failure 
of the prosecution to examine Inspector 


Sharma as a witness. Nor can we draw 
any adverse inference against the prose- 
cution. On this question, the High 
Court took the same view as we do. 


9. From the evidence of P.Ws. 2,3 
and 9, we do not have the slightest 
doubt thata sum of Rs. 12,500/-was 
paid to and received by the accused 
asa bribe. The learned Sessions Judge 
was clearly right in convicting the 
accused and the High Court was wrong 
in acquitting the accused. Wedo not 
think that this is a case where two- 
views were reasonably possible. The only 
possible view was that the accused was 
guilty and we hold him guilty of both 
the offences under S. 161 IPC and S. 5. 
(2) read with S. 5 (1) (d) of the Preven- 
tion of Corruption Act, 1947. The 
learned counsel for the accused argued 
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that in view of the long time that has 
elapsed since the commission of the 
offence and in view of the circumstance 
that the accused has also retired from 
service, we may take a lenient view and 
not sentence the accused to any term 
of imprisonment. But underS 5 (2) of 
the Prevention of Corruption Act, 
1947, the minimum sentence that can 
be imposed is imprisonment for one 
year and the maximum sentence is seven 
years. However the court, for any 
special reasons to be recorded in 
writing, may impose a_ sentence of 
imprisonment of less than one year. 
We are unable to find any _ special 
circumstance in this case justifying our 
taking a lenient view. Corruption has 
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become so rampant in the country and 
the offience in this particular case cannot 
be considered trivial at all. This is nota 
case of a petty clerk or a peon accepting 
a small amount as a bribe for doing some 
little favour. Wecannot possibly take 
a lenient view of the conduct of an 
income tax officer, who accepts a large 
amount as a bribe for causing loss to 
public revenue. We think that the 
sentences imposed by the learned 
Sessions Judge were the right sentences 
to be imposed on the accused. The 
judgement of the High Court is set 
aside and that of the learned Special 
Judge is restored. The accused will 
surrender to his bail. 


Appeal allowed. 
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IT IS THE ESSENCE OF DEMOCRACY 


_ TO OBEY 
NO MASTER BUT THE LAW 


659 
O. Chinnappa Reddy 
Judge 
Supreme Court of India 


port No. 89, p. 01 


OBSERVATION 


Constitution of India, Arts. 309, 311—W.B. Services (Determination of 
niority) Rules, (1981), Rr. 6, 3—Seniority between direct recruits and promo- 
s—Fixation—General principle applicable is continuous officiation in non-fortui- 
is vacancy—Recruitment and seniority rules applicable to Sub-Inspectors in 
lcutta Police make no departure from general principle—Seniority of promotee 
b-Inspectors must be reckoned from date of their continuous officiation and not 
ym date of confirmation. 


OBSERVED BY 


R.S. Pathak, Chinnappa Reddy 
and R. B. Misra, 


Hon’ble Judges, Supreme Court of India. 
IN 


Civil Appeals Nos. 440-401 of 1984, decided on 24-4-1985, between Pran 
rishan Goswami and others, fpnpellants v. State of West Bengal and others, 


espondents. 


TEXT 


O. Chinnappa Reddy, J. :— The 
Jars of the Reses go on How else 
one to describe the perpetual batt- 
s waged between the ‘direct recruits’ 
nd the ‘promotees’? This time the 
ont is the Calcutta Police, the Posts 
tre those of Sub-Inspectors of Police 
nd the question is the same old one 
f seniority. Petitioners 1 and 2, who 
jined the Calcutta Police as Const- 
bles in November 1947 were first pro- 
1oted as Assistant Sub-Inspectors of 
iolice and later, on August 6, 1957, 
$ officiating Sub-Inspectors of Police. 
They were confirmed as Sub-Inspec- 
ors of Police on January 1, 1975. 
n the meanwhile, a large number of 
Yersons were directly recruited as Sub- 


Inspectors of Police and also confir- 
med as such. All of them are now 
ranked above the petitioners in the 
seniority list, and the petitioners, the- 
refore, have a natural grievance. They 
claim that as laid down by a series 
of decisions of this court, their seni- 
ority must be reckoned from the date 
of their continuous officiation as Sub- 
Inspectors of Police, Petitioner No. 
3, we may mention, was promoted 
as officiating Sub-Inspector of Police 
on September 6, 1975, but the pre- 
cise date of his confirmation is not avai- 
lable from the record. Apart from 
the claim to seniority, the petitioners 
also alleged that they were never co- 
nsidered for promotion to the next 
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higher post of Inspector of Police be- 
cause of their delayed confirmation 
and because of the insistence of the 
Rules that they should be confirmed 
as Sub-Inspectors of Police before 
they could be considered for promo- 
tion to the post of Inspector of Police. 
They want the offending rule to be 
puashed. Other reliefs were claimed 
in the writ petition filed by them 
in. the “High “Court, but. we: are 
not now concerned in this appeal 
with those other reliefs. While the 
State of West Bengal appeared to su- 
‘ pport the claim of the appellants to 
seniority on the basis of continuous 
officiations, the direct-recruits contested 
the writ petition in the High Court. 
The High Court refused to recognise 
the claim of the appellants to senio- 
rity from the dates of their continu- 
uos oOfficiation on the ground that 
their promotion as officiating Sub-In- 
spectors of Police could only be con- 
sidered as promotion to posts outside 
the cadre. The High Court held that 
their seniority could only be reck- 
ned from the date of their confirma- 
tion. The High Court further held 
that the rule prescribing cofirmation 
as Sub-Inspector as a condition pre- 
cedent for promotion to the post of 
Inspector of Police was not 
invalid. The promoter Sub-Inspectors 
have preferred this appeal by special 
leave of the court under Art. 136 of the 
Constitution. 


2. Itis necessary now to refer to 
the various recruitment and seniority 
rules made from time to time under the 
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powers conferred by the statute. Rul 
2(b) of the Recruitment Rules for th 
Subordinate Ranks of the Calcutta Pe 
lice, 1936 provided that twenty-five pe 
cent of the vacancies shall be filled b 
promotion of Assistant Sub-Inspector 


_ and Sergents and the rest by direct re¢ 


ruitment. Rule 2(f) prescribed the qua 
lification for outside candidates meanin 
thereby direct-recruits. What is impor 
tant to be noted is that they were requi 
red to be Graduates of a University 
Rule 2(g) prescribed the qualification 
for departmental candidates and iti 
necessary to extract the whole of i 
which is as follows :— 


““(g) Qualifications for departmen 
tal candidates-On the first of June 
nominations shall be called for from al 
District Officers of As:istant Sub-Inspe 
ctors. and Sergeants fit for promotior 
to the rank of Sub-Inspectors. Nomi 
nees shall have had at least 3 years’ ser 
vice as Sergeant or Assistant Sub-Inspe 
ctors, be less than 40 years of age and 
normally have passed one of the follo 
wing examinations— 


(1) Matriculation or the Indian. 
Army Special Certificate of Education. 

(2) Junior Cambridge, 

(3) First Class Army Certificate, 
or have, in the opinion of the Selection 
Board, otherwise attained a satisfactory 
educational standard. ‘They shall sit ix 
a preliminary departmental test examin 
ation at the Calcutta Police Training 
School. The names of all nominees 
who pass that examination shall be sub- 
mitted to the Selection Board, The 
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candidates shall have :— 


(i) a good record of service and 

(i1) a good social position; 

The judge of this should be the 
Selection Board. Note— On passing out 
of the Calcutta Police Training School 
officers shall remain on probation prior 
to confirmation.” 


Rule 2(j) which applied both to 
Outside and departmental candidates 
was as follows : 


*“(j) Qualified candidates shall be 
summoned before a Selection Board 
consisting of the Commissioner of Pol- 
ice, the Deputy Commissioner of Police, 
Headquarters, a District Deputy Com- 
missioner, and an Assistant Commi- 
ssioner of Police. The Selection Board 
shall make the final selections for 
appointment.” | 

3. The Probation Rulles for the 
Subordinate Ranks of the Calcutta po- 
lice, 1936 prescribed that for Sub-Inspe- 
ctors, the period of probation of a per- 
son directly recruited or of an officer 
who was promoted from a lower rank 
shall be two years counting from the 
date of his joining the Calcutta Police 
Training School. While Rule 2 sub-rule 
(3) provided that persons directly recrui- 
ted shall draw the minimum pay in the 
— time Scale of Sub-Inspectors throughout 
the period of their probation Rule2 Sub- 
rule (4) provided that promoted officers 
shall draw the minimum pay in time- 
scale of Sub-Inspectors, subject to the 
condition that they shall count towards 
increment, officiating and temporary 
service in that rank rendered prior to 
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their appointment as probationers and 
also their probationary period or any 
part thereof and draw increment that 
may fall due to them during the period 
of their probation It was further sti- 
pulated that a probationer shall be con- 
firmed on the termination of his prob- 
ationary period unless the Deputy Com- 
missioner in charge of a District shall 
during the period of probation make an 
order extending this period of probation 
or discharging him from service or reve- 
rting him to his substantive rank. All 
order of extension of porbation was not 
to extend beyond one year, except with 
the sanction of the Commissioner of 
Police. 

4. By an order dated December 
16, 1940, it was provided that when 
determining the relative seniority of 
probationary Sub-Inspectors in the 
Calcutta Police, the following principles 
were to be observed : 

(1) Departmentally appointed 
Sub-Inspectors will be senior to direct 
recruits of the same year and will be 
graded inter se according to the date of 
their confirmation in the rank of Assis- 
tant Sub-Inspector. 

(2) The seniority of directly recr- 
uited Sub-Inspectors will be in accor- 
dance with their position in the final 
examination at the Police Training 
School ” 

5. In suppersession of this order, a 
further order was issued on December 
14, 1960 laying down the principles to 
be followed in determining the relative 
seniority of probationary Sub-Inspec- 
tors of the Calcutta Police The princi- 
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ples were as follows :— 

‘(1) The seniority of department- 
ally promoted and directly recruited 
Sub-Inspectors will be determined in 
accordance with the dates of their pro- 
bationary appointment in the rank. 


(2) Where a departmentally pro- 
moted Sub-Inspector and a directly re- 
cruited Sub-Inspector are appointed on 
probation with effect from the same 
date, the departmental officer will be 
senior to the direct recruit, provided 
they undergo training at the Police 
Training College the same year 


(3) The seniority of the directly 
recruited Sub-Inspectors will be in order 
of their position in the final examina- 
tion held at the Police Training College 
and that of the departmentally promo- 
ted officers be in accordance with their 
position in the approved list of officiat- 
ing Sub-Inspectors, fit for confirmation 
in the rank of Sub-Inspector.”’ 


6. In 1962, the Calcutta and Sub- 
urban Police (Subordinate Ranks Recr- 
uitment, Conditions of Service and 
Discipline) Rules were made. Sche- 
dule 1 prescribed the method of recruit- 
ment, qualifications for appointment 
including age and conditions of ser- 
vice. Paragraph 2 of the Schedule dealt 
with Sub-Inspectors not belonging to 
the Armed Branch and to the extent 
it is relevant, is extracted below : 


“Sub-Inspectors not belonging to 
the Armed Branch 


2. (1) Method of recruitment - 
Recruitment in the rank of Sub Inspec- 
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tor shall be made each year in the month 
of January. Twenty five per cent of the 
vacancies shall be filled by promotion 
of Assistant Sub-Inspectors and the re- 
maining vacancies shall be filled by 
direct recruitment. 

(2) For filling up vacancies by 
promotions candidates shall] be selected 
on the basis of merit only. 


(3) (a) For filling up vacancies by 
direct recruitment applications from 
outsiders shall be invited through the 
press in the Ist week of August......... =? 

(b) & (Cc) ........ 

(4) Qualifications for outside can- 
didates—The candidates shall— 

(i) be graduates of one of the 
Indian Universities; 

Cito Wyse : 

(5) Qualifications for departmen- 
tal candidates— On the first day of June 
every year nominations shall be called 
for from all Deputy Commissioners of 
Assistant Sub-Inspectors fit for promo- 
tion to the rank of Sub-Inspector. 
Nominees shall have had at least 3 
years of service as Assistant Sub-Inspec- 
tor, be less then 40 years of age and 
normally have passed one of the follow- 
ing examinations : 


(a) Matriculation, School Final or 
Higher Secondary Examination or the 
Indian Army Special Certificate of 
Education Examination; 


(b) Junior Cambridge Examination; 


(c) First Class Army Certificate 
Examination; 


or have, in the opinion of the Selection 
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Board referred to in sub-rule (7), other- 
wise attained a satisfactory educational 
standard. They shall be required to sit 
in a preliminary departmental test exa- 
mination. The names of all nominees 
who pass that examination shall be sub- 
mitted to the said Selection Boerd. 
The candidates shall have in the opin- 
ion of the said Selection Board a good 
record of service. 


Note—Selected candidates shall 
have to undergo a course of training in 
the Police Training College On pass 
ing out of the Police Training College, 
officers shall remain on probation prior 
to confirmation. 


(6) ie 7 aa 

(7) Qualified candidates shall be 
summoned before a Selection Board 
consisting of the Deputy Commissioner. 
Headquarters, a Divisional Deputy Co- 

mmissioner and an Assistant Commiss- 

ioner of Police. Appointment shall be 
made of candidates included in an app- 
roved list of candidates prepared on the 
‘recommendation of the Selection 
Board 
(8) ei & re 
7. Paragraph 19 of Schedule I de- 
als with the probation of Sub-Inspectors 
and to the extent necessary it is extrac- 
ted below :— 

‘Sub-Inspectors 

19. (1) The period of probation of 
a person directly recruited as a Sub-Ins- 
pector shall be two years counting from 
the date of leaving the Police Training 
College and that of an officer promoted 


99 


66 
O. Chinnappa Reddy 


Judge 
Supreme Court of India 


as a Sub-Inspectors from a lower rank 
shall be one year counting from the 
date of joining the Police Training 
College on such promotion. 


(2) x fet = 

(3) Promoted Sub-Inspectors shall 
draw the grade pay in the time-scale of 
Sub-Inspectors, subject to the conditions 
that they shall count towards increment 
officiating and temporary service in that 
rank rendered prior to their appoint- 
ment as probationers and also their pro 
bationaJy period or any part thereof 
and draw increment that may fall due 
to them during the period of their pro- 
bation. A probationer Sub Inspector 
shall be confirmed on the completion of 
his probationary period unless the De- 
puty Commissioner, Headquarters, shall 
make an order extending his period of 
probation or discharging him from ser- 
vice or reverting him to his substantive 
rank. Any order for such extension of 
the probationary period or reversion or 
discharge shall indicate grounds on whi- 
ch the order is made. Such an order of 
extension shall not ordinarily extend the 
period of probation beyond one year. 
For extension for any period beyond 
one year, the sanction of the Commis- 
sioner shall be obtained. 


(4) (a) The training period of pro- 
moted Sub-Inspector shall be one year, 
of which the first six months shall be 
spent in the Police Training College. 
The training period of direct recruits as 
Sub-Inspectors shall be two years of 
which one year shall be spent in the 
Police Training College. 
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(b) The initial pay of direct recruits 
as Sub-Inspectors when posted to the 
Police Training College shall be Rs. 200 
per mensem, the minimum of the time 
scale of pay of Sub-Inspectors 

(c) Such part of the training period 
of direct recruits as Sub-Inspectors as is 
spent in the Police Training College, 
namely one year, shall be exclusive of 
the probationary period and count to- 
wards increment of pay. 

(d) The training period of promo- 
ted Sub-Inspector shall count towards 
increment of pay.” 


Secinedo7, i sathel:-Pohes .nRegue 
lations, Calcutta were framed un- 
der Section 3 of the Calcutta Sub- 
urban Police Act, 1866 and Section 
Qof the Calcutta Police Act. Cha- 
pter XV dealt with method of recrui- 
tment, qualifications for appointment 
including age and conditions of ser- 
vice, Paragiapbh 3 of Chapter XV 
dealt with Sub-Inspectors not belong- 
ing tothe Armed Branch. To the ex- 
tent necessary, paragraph 3 is extrac- 
ted again. 

“3. Sub-Inspectors not belonging 
to the Armed Branch : 

(1) Method of recruitment-Recr- 
vitment in the rank of Sub-Inspector 
shall be made each year in the month 
of January. One third of the vacanci- 
es shall be filled by promotion of 
Assistant Sub-Inspectors, and the rem- 
aining vacancies shall be filled by 
direct recruitment. 


(2) For filling up vacancies by 
promotion candidates shall be selected 
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on the basis of merit with due regard to 
seniority. 

(3) (a) to (c) ee a 

(4) Qualifications for candidates 
for direct recruitment The candidates 
shall - : 

(i) ¢ tA * 

(ii) be graduates of one of the 

Indian Universities. 

(ili) to (v) 

(5) Qualified candidates shall 
be required tc appear for an intervi- 
ew before a_ Selection Board cansis- 
ting of the Deputy Commissioner, 
Headquarters, and two other Deputy 
Commissioners nominated by the Co- 
mmissioner. Appointment shall be 
made of candidates included in an 
approved list of candidates prepared 
on the recommendation of the Selection 
Board. 

(6) 

(7) Qualifications for department- 
al candidates—Nomination shall be 
called for as and when necessary from 
all Deputy Commissioners and of all As 
sitant Sub-Inspectors fit for promotion 
to the rank of Sub-Inspector. Nominees 
shall have had at least three years 
of service as Assistant Sub-Inspector 
and normally have passed one of the fo- 
llowing examinations : 


(a) Matriculation, School Final 
or Higher Secondary Examination of 
the Indian Army Special Certificate of 
Education Examination: 

(b) Junior Cambridge Examina- 
tion; 


(c) First Class Army Certificate 
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Examination; or 

have, inthe opinion of Selection Board, 
referred to in subrule (8) below 
otherwise attained a satisfactory edu- 
cational standard. 

They shall be required to sit ina 
departmental examination the procedure 
and syllabus for which shall be such as 
may be determined by the Commisso- 
ner. 


(8) The names of all nominees 
who pass that examination shall be 
submitted to the Selection Board. The 
candidates shall have in the opinion 
of the Selection Board, good records 
of service. The Selection Board shall 
consist of Deputy Commissioner, Head- 
quarters, and two other Deputy Co- 
mimissioners nominated by the Com- 
missioner. : 

(9) Candidates must have passed 
the departmental examination compl- 
etely before they are interviewed by 
the Selection Board. Candidates shall 
be eligible for the examination refer- 
red to above after they are confirmed 
in the rank of Assistant Sub-Inspec- 
tor. 7 

Note-Selected candidates (both 
direct recuits and departmental) shali 
have to undergo a course of traning 
in the Police Training College. 

(10) An officiating Sub-Inspector 
having completed two years’ continuous 
service in the rank and on completion 
of the required course of training shall 
be eligible for appearing before the 
Selection Board concerned for inclusion 
of his name in the panel of officiating 
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Sub-Inspector fit for confirmation in 
the rank of Sub-Inspector.’’ 

9. Paragraph 46 may also be extrac- 
ted here : 

‘“(1) The period of probation of a 
person directly recruited as a Sub-Ins- 
pectress shall be two years counting 
from the date of leaving the Police Trai- 
ning College or School, as the case 
may be, and that of an officer promo- 
ted as a Sub-Inspector or Sub-Inspec- 
tress form the lower rank shall be one 
year counting from the date of his or her 
appointment on probation. Such part of 
the training period of direct or Sub-Ins- 
pectors recruits as Sub-Inspectors as is 


spent in the Police Training college or 


School, namely, one year, shall be exclu- 
sive of the probationary period and 
count towards increment of pay. 


(3) Promoted Sub-Inspectors inclu- 
ding Sub-Inspectresses shall draw the 
grade pay in the time scale of Sub-Ins- 
pectors, subject to the condition that 
officiating and temporary service in that 
rack rendered prior to their appoin- 
ment as probationers and also their 
probationary period or any part there- 
of shall count towards increment and 
they shall draw increment that may fall 
due to them during the period of their 
probation. A probationary Sub-Inspec- 
tor or Sub-Inspectress shall be confirmed 
on the completion of his or her probatio- 
nary period unless the Deputy Commissi- 
oner, Headquarters, shall make an order 
extending his or her period of probat- 
ion or discharging him or her from ser- 
vice or in the case of a promoted Sub- 
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Inspector or Sub-Inspectoress reverted 


him or her to his or her substantive rank. 


Any order for such extension of the 
probationary period or reversion or dis- 
charge shall indicate grounds on which 


the order is made. Such an order of 
extension shall not exceed the period 


of probation beyond one year in the 
case of a direct recruit and six months 


in the case of a promotee. For exten- 
sion of any period beyond one year or 


six months, as the case may be sanction 
of Government shall be obtained.” 

10. In 1981 the West Bengal Ser- 
vices (Determination of Seniority) Rules 
were made and it not disputed before 
us that these rules are applicable to the 
Calcutta Police. Rule 3 (iv) defines 
‘nost’’* “cadre” or “grade”? as meaning 
any post, cadre or grade in connection 
with the affairs of the State of West 
Bengal. Rule 3(vi) says, “‘date of join- 
ing” shall be reckoned from the date 
of continuous officiation in a post/cadre 
or grade Rules 4,5 and 6 which deal 
with “Determination of seniority of 
direct recruits,’ determination of seni- 
ority of promotees’ and ‘relative senio- 
rity of direct recruits and promotees’ 
are important and have to be extracted 
in full. They are as follows : 

“4. Determination of seniority of 
direct recruits.—The relative seniority 
of all persons appointed directly through 
competitive examination or interview 
or after training or otherwise shall be 
determined by the order of merit in 
which they are selected for such appoint- 
ment on the recommendation of the 
Commission or other selection author- 
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ity, persons appointed on the result 
of an earlier selection being senior to 
those appointed on the result of a sub- 
sequent selection : 

Provided that where appointment 
of persons initially made otherwise than 
in accordance with the relevant recruit- 
ment rules is subsequently regularised 
in consultation with the Commission, 


where necessary, seniority of such per- 
sons shall be determined from the date 


of regularisation and not from the date 


of appointment. The inter seniority 
amongst such persons shall, however, 


depend on the date of each such person 
in the department or office concerned : 
Provided further that if any person 


selected for appointment to any post does 
not join within two monts of the offer 


of appointment, his seniority shall count 
from the date on which he joins the 
post unless the appointing authority 
for reasons to be recorded in writing 
condones the delay. 

Note—(1) A list of candidates for 
the purpose of selection for appoint- 
ment shall be prepared in all casese by 
the selecting authority, when there will 
be recruitment in a single process of 
selection of more than one person. 

(2) Where the inter se seniority 
amongst several persons has not been 
determined prior to the coming into 
force of these rules, such seniority shall 
on the coming into force of these rules, — 
be determined on the basis of actual 
date of their joining. When the date of 
joining of all such persons is the same, 
seniority shall be determined on the 
basis of date of birth, person retiring 


Report No 89, p. 09 


earlier being adjudged as senior. When 
the date of birth is the seme saniority 
shall be determined on the basis of total 
marks obtained by each in the examin- 
ation, passing of which is the qualific- 
ation prescribed for recruitment to the 
particular cadre or grade. 


(3) Inso far as the determination 
of relative seniority of persons selected 
either by the Commission or by other 
selecting authority for appointment to 
different posts in the same grade with 
different qualifications such as posts of 
- Assistant Professors in History, Econo- 
mics, Physics Chemistry, etc., is conce- 
rned, seniority shall be determined from 
the date of joining. 

5. Determination of seniority of 
_ promotees—(1) Seniority of person 
appointed on promotion to any post, 
cadre or grade shall be determined from 
the date of joining such post, cadre or 
grade. 

(2) When there will be appoint- 
ment in a single process of selection of 
more than one person, the relative seni- 
ority of persons so appointed shall be 
determined by the order in which they 
are selected for such promotion. 


(3) Persons appointed on the result 
of an earlier selection shall be senior to 
those appointed on the results of a sub- 
sequeat selection. 

(4) Where promotions to a post, 
cadre or grade are made from more 
than one post, cadre or grade, the relat- 
ive seniority of the promotees from diff- 
erent posts, cadres or grades shall be 
eccording to the order of merit determ- 
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ined by the Commission or the selecting 
authority, if such posts, cadres or gra- 
des do not eome within the purview of 
yhe Commission. 


Note 1—A list of candidates for 
the purpose of selection for promotion 
shall be prepared in all cases by the 
selecting authority when appointments 
are made on promotion ina single 
process of selection of more than 
one person. 


Note 2—Where the inter se senio- 
rity amongst several persons has not 
been determined prior to the coming 
into force of these rules, such seniority 
shall, on the coming into force of these 
rules, be determined on the basis of date 


_ of joining. When the date of joining 


- 


of such person is the same, seniority in 
the promotion post, cadre or grade 
shall follow the seniority in the lower 
feeder post, cadre or grade. 

6. Relative seniority of direct recr- 
uits and promotees--(1) The relative 
seniority between a promotee anda 
direct recruit shall be determined by the 
year of appointment or promotion of 
each in the post, cadre or grade irresp- 
ective of the date of joining. 

(2) The promotees shall be en-bloc 
senior to the direct recruits of the same 
year. 

11. A certain amount of confusion 
has been created by the reliance placed 
by the High Court upon the decisions 
of this court in Ganga Ram yv. 
Union of India. (1970) 3 SCR 481 and 
Katyani Dayal v. Union of India (1980) 
3 SCR 139. We wish to make it clear, 
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straightway, that neither of these cases 
has any application to the facts of this 
case, as we Shall presently explain. 

12. The proposition is now undis- 
puted, and, indeed none of the Counsel 
who appeared before us disputed it, that 
in the absence of Rules to the contrary 
regulating the question of seniority 
between ‘direct-recruits’ and the 
‘promotees, the general principle to be 
implide and followed to determine senio- 
‘rity is to base it on continuous officia- 
tion in non-fortuitous vacancies. In the 
care of S.B. Patwardhan v. State of 
Maharashtra (1977) 3 SCR 775, Chan- 
_drachud. C.J. observed: 


‘We however, hope that the 
Government will bear in mind the basic 
principle that if a cadre consists of both 
permanent and temporary employees, 
the accident of confirmation cannot 
be an  intelligigible criterion for 
determining seniority as between 
‘direct-arecruits’ and the ‘promtees’. All 
other factors being equal continuous 
officiation in a non-fortuitous vacancy 
ought to receive due recognition in 
determining rules of seniority as between 
persons recruited from differnt sources, 
so long as they belong to the same 
cadre, discharge similar functions and 
bear the similar responsibilities’. 

13. In Baleshwar Dass v. State of 
U.S. (1981) 1 SCR 449, Krishna Iyer, J. 
to observe had occaserve: 


“We must emphasise that while 
temporary and permanent posts have 
great relevancy in regard to the career 
of Government servants, keeping posts 


‘ 
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temporary for long, sometimes by 
annual renewal for several years, and 
denying the claims of the incumbents on 
the score that their posts are temporary 
makes no sense and strikes us as arbitr- 
ary, especially when both temporary and ~ 
permanent appointees are functionally 
identified. If, in the normal corse, a_ 
post is temporary in the real sense and 
the appointee knows that his tenure 
cannot exceed the post in longevity, 
there cannot be anything unfair or 
capricious in clothing him with no rights. 
Not so, if the post is, for certain depar- 
tmental or like purposes, declared temp- 
orary but it is within the ken of both the 
Government and the appointee that the © 
temporary posts are virtually long-lived — 
It is irrational to reject the claim of the — 
‘temporary’ appointed on the nominal — 
score of the terminology of the post. : 
We must also express emphatically that — 
the principle which has received the — 
sanction of this Court’s pronouncements _ 
is that officiating service in a post is . 
for all practical purposes of seniority as j 
good as service on aregular basis. It 
may be xermissible, within limits, for 
Government to ignore officiating service ; 
and count only regular service when clai- : 
ms of seniority come before it, provided — 
the rules in that regard are clear and 


categorical and do not admit of any 
ambiguity and cruelly arbitrary cut-off 


long years of service does not take 
place or there is functionally and — 
qualitatively, substantial difference ia 
the service rendered in the two types 
of posts. While rules regulating condit- 
ions of service are within the executive - 
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ower of the State or its legislative 
yower under proviso to Article 309, even 
o, such rules have to be reasnable, fair 
and not grossly unjust if they are to 
survive the test of Arts. 74 and 16.” 


14. To the same effect in A. 
Janardhana v. Union of India (1983) 3 
SCC 601, D.A. Desai, J. observed: 


“In other words, after having 
rendered service in a post included in 
the service, is hanging outside the 
service without finding a berth in service 
whereas direct recruits of 1976 have 
found their place and berth in the 
service. This is the situation that stares 
into one’s face while interpreting the 
quota-rota rule and its impact on the 
service of an individual. But avoiding 
any humanitarian approach to the 
problem, we shall strictly go by the 
relevant Rules and precedents and the 
impact of the Rules on the members of 
the service and determine whether the 
jmpugned seniority list is valid or not- 
but, having done that we do propose to 


examine and expose an_ extremely 
undesirable, unjust and inequitable 
situation emerging in service, 


jurisprudence from the precedents nam- 
ely, that a person already rendering ser- 
vice as a promotee has to go down be- 
low a person who comes into service 
decades after the promotee enters the 
service and who may bea schoolian if 
not in embryo, when the promotee on 
being promoted on account of the exige- 
ncies of service as required by the Govy- 
ernment stated rendering service. A 
time has come to recast service jurispru- 
dence on more just and equitable found- 
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ation by examinig all precedents on the 
subject to retrieve this situation.” 


I5. These cases were quoted with 
approval by Chandrachud, C.J and one 
of us (Pathak,J.) in G.P. Singla v. Uni- 
on of India, AIR 1984 SC 1595. In that 
case aS a result of the application of 
Rules 16 and 17 of Delhi Higher Judi- 
cial Service Rules, the ‘quota and rota’ 
Rule ceased to apply and the question 
arose what was the criterion to be ado- 


pted to determine the seniority between 
‘direct recruits’ and ‘promotees’. Cha- 


ndrachud, C. J. and Pathak, J. observed: 


‘Sinc the rule of ‘quota and rota’ 
ceases to apply when appointments are 
made under Rr 16 and 17, the seniority 
of direct recruits and promotees appoin- 
ted under those Rules must be determi- 
ned according to the dates on which 
direct recruits were appointed to their 
respective posts and the dates from 
which the promotees have been officia- 
ting continuously either in temporary 
posts created in the service or in subs- 
tantive vacancies to which they were 
appointed in a temporary capacity.” 


16. GS Lamba v. Union of India 
(AIR 1685 SC 1019) there was a_break- 
down of the ‘quota-rota’ Rule as it had 
not been followed. The problem was 
seniority to be determined between dire- 
ct-recruits and promotees, D. A. Desai, 
J. with whom Khalid, J. agreed after 
noticing the decisions in B.S. Gupta y, 
Union of India, 1975 Supp] SCR 491 
A. K. Subramana v Union of India 
(1975) 2SCR 979 P.S. Mahal v. Union 
of India, Jnnardhana vy. Union of India 
(AIR 1983 SC 769), O P. Singla v. Uni- 
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on of India observed: 


“In the absence of any other valid 
principle of seniority it is well-establish- 
ed that the continuous officiation in the 
cadre, grade or service will provide a 
valid principle of seniority. The seni- 
ority lists having not been prepared on 
this principle are liable to be quashed 
and set aside.” 


17. Wemay now refer to the two 
decisions of this court upon which reli- 
ance was placed by the High Court. 
In Ganga Ram v. Union of India the 
question arose with regard to the vali- 
dity of a provision of the Indian Rail- 
ways Establishment Manual according 
to which amongst Clerks Grade I who 
had been promoted from the rank of 
Clerks Grade II after passing the pres- 


cribed qualifying examination, those who 


had been promoted earlier because they 
had passed the examination earlier, 
were, nevertheless required to take their 
place inthe seniority list after those 
who were promoted later because they 
had passed the examination later if the 
letter happened to be senior in Grade 
If. In other words notwithstanding 
their actual dates of commencement of 
continuous officiation, promotees to 
Grade I carried with them their senio- 
rity in Grade II. The Rule was challen- 
ged on the ground of discrimination. It 
was said that in the case of direct rec- 
Tuits to Grade I seniority was reckoned 
from the date of appointment to Grade 
I whereas in the case of promotees amo- 
ngst themselves their seniority was bas- 
ed on their seniority in Grade II. This. 
argument was repelled by this court on 
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the ground that direct recruits and pro- 
motees constituted different classes and 
the classification was sustainable. It 
was said that promotion to Grade I was 
guided by the consideration of seniority- 
cum-merit and it was, therefore, difficult 
to find fault with the provision which 
placed in on group. all those 
Grade II clerks who had qualified 
by passing the examination. The fact 
that the promotees from Grade II who 
had officiated for some time were not 
given the credit of that period when a 
permanent vacancy arose also did 
not attract the prohibition contained 
in Arts. 14 and 16. It did not consti- 
tute any hostile discrimination and 
was neither arbitrary nor unreasonable. 
It applied uniformly to all Grade I 
clerks who had qualified and become 
eligible. The onus, it was said, was on 
the petitioners to establish discrimi- 
nation. The difference emphasised on 


behalf of the petitioners, it was finally 
observed, was too tenuous to form 


the basis of a serious argument. It 
will be seen that the case was not con- 
cerned at all with the rival claims of 
direct recruits and promotees but with 
the different treatment given to pro- 
motees as between themselves. The 
comparison with direct recruits was 
only for the purpose of advancing 
the claim that since amongst direct 
recruits seniority was reckoned 
ina particular way, there was no re- 
ason why the same principle should 
not be adopted in the case of promo- © 
tees also instead of the principle of 
basing seniority in Grade I on seniorty 
in Grade Il. We do not think that 


Report No. 89, p. 13 


this case is of any avail to the direct 
recruits in the present case. 

18 In Katyani Dayal v. Union 
of India (1980 (3) SCR 139), in order 
to meet some special requirements of 
new situations created by new projects, 
some new posts of Temporary Assistant 
Officers, were created under a special 
scheme. These Temporary Assistant 
Officers belonged neither to class I nor 
to class II service, though on completion 
of three years service it was declared 
that they could be considered for 
absorption in Class I Junior Scale. The 
Temporary Assistant Officers filed a 
writ petition claiming that they were 
appointed to the Indian Railway Ser- 
vice of Engineers Class I right from 
the beginning and that the Railway 
Board was wrong in treating them as 
belonging to neither Class I nor Class Il 
The court held that the service compri- 
sing the Temporary Assistant Officers 
and the Indian Railway Service of 
‘Engineers Class I started separately and 
never became one. The objects of their 
recruitment were dissimilar and the 
appointing was not the same. “Lie traiue 
ing that was imparted was also unlike. 
The very tenure of the Temporary Assis- 
tant Officers was precarious and their 
immediate aspiration was only to be 
absorbed into the Indian Railway 
Service of Engineers Class I. These 
distinctive features marked out the 
Temporary Assistant Officers as a Class 
apart from the Indian Railway Service of 
Eugineers class I and therefore was no 
question of entitlement of equal rights 
with the latter. Of course, once they 


671 
O. Chinnappa Reddy 


Judge . 
Supreme Court of India 


were absorbed into the Indian Railway 
Service of Engineers they would be enti- 
tled not to be treated differently there- 
after Their seniority would ordinarily 
be reckoned from the date of their 
absorption into the Railway Service of 
Engineers as promised in their letters 
appointment. It was further pointed 
out that there was a fundamental 
qualitative, difference, linked with the 
method of recruitment. Though the 
minimum educational qualification was 
the same, those who were recruited 
directly to the Indian Railway Service 
of Engineers Class I were subjected to 
stiff and competitive, written and 
personality tests Only the very best 
could aspire to come out successful. 
The Temporary Assistant Officers were 
not subjected either to a written test 
or to a personality test but were selecied 
on the basis of an interview by the 
Union Public Service Commission. In 
addition to the minimum educational 
qualification, three years’ experience 
as a Civil Eagineer was: also prescri- 
bed. Thus while brilliance was the 
beacon light which beckoned those 
aspiring to become members of the 
Indian Railway Service of Engineers 
Class I, it was replaced by experience 
in the case of those wanting to be 
Temporary Assistant Officers. Again 
the appointing authority in the case of 
Indian Railway Service of Engineers 
Class | was the President while the 
appointing authority in the case of 


Temporary Assistant Officers was 
the Railway Board, no _ doubt, 
pursuant to the authority given 
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by the President. Different courses 
of training were prescribed for the 
Indian Railway Service of Engineers 
and the Temporary Assistant Officers. 
For the Indian Railway Service of Engi- 
neers the training was an intensive and 
comprehensive one designed to equip 
them for higher posts in the Department 
too; while the training for Temporary 
Assistant Engineers was a brief six 
months’ training intended’ merely 
equip them for carrying out the specific 
jobs. In the matter of terms and con- 
ditions of service, while the provisions 
of the Indian Railway Establishment 
Code were fully applicable to the Indian 
Railway Service of Engineers Class I 
those provisions were applicable to 
‘Temporary Assistant Officers’ to the 
extent there was no specific provision 


in their letter of appointment and agre- 
ement. 


19. It was on those facts and circu- 
mstances that it was held that there was 
no discrimination directed against the 
Temporary Assistant Officers. We are 
unable to see how this case can possibly 
help the direct recruits in the present 
case. It was suggested that the officia- 
ting Sub-Inspectors of Police who had 
been promoted from the rank of Assis- 
tant Sub-Inspectors were appointed to 
posts outside the cadre as in Katyani 
Dayal’s case and it was this argument 
that found favour with the High Court. 
There is no basis whatsoever for the 
supposition that there was any new 
cadre or any new class of posts created 
by the Government, known as Officia- 
ting Sub-Inspeetor of Police. The Offici- 
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ating Sub-Inspectors of Police were 
obviously appointed to officiate in per- 
manent or temporary vacancies in the 
existing subordinate ranks of the Cal- 
cutta Police, governed by the same 
Rules and Regulations as other Sub-In- 
spectors of Police, drawing the same pay 
and discharging the same duties. There 
was not and there could never be any 
question of Officiating Sub Inspectors 
constituting a different cadre, class or 
category by themselves. 

20. The next question is whether 
the Rules regulating the recruitment, 
seniority etc. of Sub-Inspectors of 
Police in the Calcutta Police make any 
departure from the general principle 
laid down inthe whole series of cases 
commencing with Patwardhan to which 
we have already referred. Earlier we 
have set out-in great detail all the relev- 
ant rules in force from time to time. 
We do not find anything in any of the 
rules indicating an intention to depart- 
ment from the general principle. Shri 
S. N. Kacker, learned counsel for the 
direct recruits invited our attention to 
Rule 6 of the West Bengal Services 
(Determination of Seniority) Rules, 
1881 and asked us to read it in the light 
of Rule 3 (vi) which defines ‘date of 
joining’ and stipulates that date of join- © 
ing shall be reckoned from the date of 
continuous officiation in a post/cadre or 
grade. Rule 6 (i) provides that relative 
seniority between a promotee and a 
direct recruit shall be determined by the 
year of appointment or promotion of 
each in the post, cadre or grade irresp- 
ective of the date of joining and Rule 6 
(2) provides that the promotees shall be 
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sn bloc senior to the direct recruits of 
the same year. The submission of Shri 
Kacker was that ‘date of joining’ as 
jefined in Rule 3 (vi) was expressly 
made irrelevant by Rule 6 (1) for the 
surpose of determining seniority be- 
‘ween a promotee and a direct recruit 
und it meant that the period of contin- 
ious officiation was not to be taken into 
account in determining relative senior- 
ity between promotees and direct recr- 


nits. The argument though superfici- 
ally attractive lacks substance. A per- 


isal of Rules 4 and 5 makes the positi- 
yn clear. Rule 4,5 and 6 constitute a 
single scheme. Now Rule 4 which deals 
with seniority amongst direct recruits, 
broadly, provides that their relative sen- 
iority shall be according to the cadre of 
merit when they are selected at the 
same examination, persons appointed 
on the basis of an earlier examination 
taking precedence over those appointed 
on the basis of a later examination. 
Rule 4 further provides that where sen- 
jority has not been previously determ- 
ined it shall be determined according to 
the actual date of joining. Rule 
5 deals with determination 
of promotees and, broadly 
again, provides that seniority of per- 
son appointed to any post, cadre or 
grade shall be determined from the 
date of joining such post, cadre or 
grade, which we know from Rule 3 
(vi) means the date of continuous 
officiation in the post, cadre or grade 
Then comes Rule 6 which prescribes 
that the relative seniority between a 


promotee and a direct recruit shall 
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be determined by the year of appoi- 
ntment or promotion of each in the 
post, cadre or grade irrespective of 
the date of joining and that the pro- 
motees shall be en bloc senior to 
the direct recruits of the same year. 
Now, if Rules 4, and 6 are read to- 
gether the scheme becomes _ clear. 
While date of joining is important to 
decide, the question of seniority am- 
Ongst promotees, it is the year of jo- 
ining that is relevant when the ques- 
tion of relative seniority is to be de- 


terminated between promotees and dir- 
ect recruits. If direct recruits are 
appointed and promotees are promo- 
ted in the same year, all promotees 
are to take precedence over the dir- 
ect recruits, irrespective of the actual 
date of their joining but as amongst 
the promotees themselves, the senority 
is to be based on the date of join- 
ing. That according to us is the true 
and appropriate construction of Rules 
4,5 and 6 We are indeed very 
happy to note that this is precisely 
what the West Bengal Government 


wanted to do and it was done with 
a view to give effect to the judgme- 


nts of this Court Paragraph 5 (Il) 
of the affidavit of Nirupom Som, Co- 


mmissioner of Police, Calcutta, is 
worth extracting and it is as 
follows :— 

PO Gr dea tsye iat <4 


“1(I1) (a) With effect from 11-3-81 
the West Bengal Services (Determina- 


tion of Seniority) Rules, 1981 were 
promulgated under Article 209 of the 
Constitution. These rules were made 
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following the judgment of the Hon’- 
ble Supreme Court in the Patwardh- 
an v. State of Maharashtra case. Pre- 


viously laid down in the Finance De- 
partment Memo No. 568-F dated 20- 


2-68. Prior to 20-2-68, there were no 
codified principles, — the respect- 
ive Departments following principles 
that might be different in different 
departments.”’ 

“(b) The. Hon’ble Supreme Court 
made observation, inter alia as follows 
in the aforesaid case :- 

(i) The vice of the seniority rule 


(which determines seniority between 
direct recruits and promotees from 


the date of confirmation) that it 
leaves the valuable right of seniority 
to depend upon the more accident 
of confirmation. That under Articles 
14 and 16 of the Constitution is imper- 
missible and therefore, we must strike 
down the said rule as being unconstit- 
utional.” 

“ii) We do not want to take 
upon ourselves the task of framing 
rules of seniority. That is not the 
function of this Court and frankly it 
lacks the expertise and date to do so. 
We, however, hope that the Govern- 
ment will bear in mind the basic 
principles that if a cadre consists of 
both permanent and temporary emp- 
loyees, the accident of confirmation 
cannot be an intelligible criterion for 
determining seniority as between direct 
recruits and promotees. All other fa- 
ctors being equal continuous officiati- 
On in a non-fortuitous vacancy ougbt 
to receive due recognition in deter- 
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mining rules of seniority as between 
persons recruited from different sour- 
ces, so long as they belong to the 
same cadres discharge similar functions 
and bear similar responsibilities.”’ 

‘“(c) In the light of the afore- 
said observations of the Hon’ble Su- 


preme Court the provisions in Finance 
Department Memo No. 568-F dated 


20-2-68 were examined in consultation 
with the law. officers of Government 
and the Public Commission. The 
West Bengal Service Determination 
of Seniority) Rules, 1981 were prom- 
ulgated with effect from 11-3-81 after 
due observance of all formalities and 
considering all aspects of the matter.” 
Again in Paragraph 10 it was said, 
"*10°..5.......°4 submit: ‘that inaaeee 


instant case it can hardly be disputed 
that both the direct recruits as well as 


the promotees Sub-Inspectors of Police 
form one class. They are both known 
by the same designation, they have the 
same scales or pay, they discharge the 
same functions, and the posts held by 
them are interchangeable. Thus there 
is nothing to show that the two 
groups are kept apart, and both are 
merged together in the same class. It is” 


not competent to the Government the-— 


reafter to discriminate between directly 
recruited Sub-Inspectors and promotee 
Sub-Inspectors in the matter of further 
promotion to the posts of Inspectors, 
as that would be violation of Article 16 
of the Constitution. It is submitted that 
the rule of promotion is inextricably 
linked with the rule of weightage and 
seniority in the lower grade. There is a 
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well-recognised discrimination between 
promotion and confirmation and the 
tests to be applied for the purposes of 
promotion are entirely different from 
those that had to be applied at the time 
of confirmation. Though drawn from 
two different sources, the direct recruits 
and promotees constitute in the 
instant case a single integrated cadre. 
They discharge identical functions, 
bear similar responsibilities and ac- 
‘quire an equal amount of experience in 


their respective assignmens. The super- 
seded principles for Determination of 


Seniority denied to the promotees the 
benefit of their long and_ valuable 
experience. If there were some intellig- 
ible grounds for this differentiation 
having nexus with _ efficiencies in 
public services, it might perhaps have 


been possible to sustain such a classifi- 
cation. Confirmation is one of the 


-inglorious uncertainties of Government 


service depending within an (neither on?) 


efficiency of the incumbent on the 
availability of substantive vacancies. 
The vice of the seniority rule (which 
determines seniority between direct 
recruits and promotees) from the date 
of confirmation is that it leaves the 
valuable right of seniority to depend 
upon the mere accident of confirmation. 
That under Articles 14 and 16 of the 
Constitution, is impermissible. If a 
cadre consists of both permanent 
and temporary employees, the accident 
contrmation cannot be an intelligible 


criterion for determing Seniority as 
between direct recruits and promotees. 


All other facts being equal, continuous 
officiating in a non-fortuitous vacancy 
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ought to receive due recognition in 
determining rules of — seniority as 
between persons recruited from different 
sources, So long as they belong to the 
cadre same, discharge similar functions 
and bear similar responsibilities.”’ 


We think itis needless to further 
dilate on this topic except to express 
our appreciation of the stand taken by 


the West Bengal Government in these 
paragraphs. 


21. The final submission of Mr. 
Kacker was that the appellants had 
never appeared at the prescribed exami- 
nation, had, never been called before the 
Selection Board and had never been 
sent to the Police Training College. 
They had never gone through the 
selection process prescribed by the 
Rules and could not therefore have been 
validly appointed as officiating Sub- 
Inpsectors of Police or cofirmed as Sub- 
Inspectors of Police. The appellants, 
at least, two of them have been officiat- 
ing as Sub-Inspectors of Police since 
almost three decades and even confir- 
med as Sub-Inspectors of Police fora 
decade. We are afraid it is rather late 
in the day for Mr. Kacher to raise this 


question at almost the final stages ofa 
long drawn out battle. Itis true that 


in their writ petition in the High Court, 
the appellants made the barest of allega- 
uons in regard to their process of 
selection which they went through 
before they were promoted to the rank 
of Sub-Inspectors of Police. They had 
said, 

‘After passing the departmental 
examination for promotion to the rank 
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of Sub-Inspector, your petitioners were 
declared fit for promotion to the rank 
of Sub-Inspectors and your petitioners 
Nos land2 were promoted to the 
rank of Sub-Inspectors on the 6th 
August, 1957 while your petitioner No. 
1 was promoted to the rank of Sub- 
Inspector on the 8th September, 1975.” 
Even this bare allegation was not pro- 
perly denied in the counter filed by the 
respondents and that was never seriou- 
sly put in issue. At the conclusion of 
the hearing we called upon the State 
of West Bengal to produce all the rele- 
vant records pertaining to the service 
carees of the three appellants but we 
do not propose to wait for them. 
Enough for us to do justice as it appears 
from the records now before, us. We 
think that the three appellants are entit- 
led to have the benefit of their continu- 
ous officiating service as Sub-Inspectors 


of Police counted for seniority as Sub- — 


Inspectors of Police. A writ will, there- 
fore, issue directing the respondents to 
re-fix the seniority of the appellants 
and other officers similarly situated in 
accordance with what we have said 
above. 

22. A further question was raised 
by the appellants regarding the validity 
of the Paragraph 1 (iii) of the Police 
Regulations, Calcutta, 1967 which pro- 
vides that directly recruited Sub-Inspec- 
tors shall be eligible to sit for the depa- 
tmental examination to qualify themse- 
lves for promotion after their confirma- 
tion and on completion of 7 years’ 
service, including temporary service in 
their rank. On the other hand, they 
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complain that the rule provides that 
departmental Sub-Inspectors who have 
been so appointed by promotion shal] 
be eligible to sit for the examination 
after their confirmation in the rank 
of Sub-Inspectors provided that their 
total length of service as Sub-Inspector 
is not less than 7 years. Seemingly, 
the rule appears to treat both the direct 
recruits and promotees on the same 
footing, but it was submitted by the 
learned counsel for the petitioners that 
in practice the rule works harshly on 
the promotees because of the ingnorious, 
uncertainty of the confirmation of the 
promotees. It was said that the date 
of confirmation ofa promotee was so 
incurably uncertain, compelling a pro- 
motee to wait for more than a decade 
for confirmation and thus he will not 
be eligible to appear for the qualifying 
examination for promotion as Inspec- 
tor of Police even though he has com- 
pleted 7 years of continous officiating 
service as Sub-Inspector of Police. 
There appears to be some legitimate 
scope for grievance on this question 
because of the vagaries of date of con- 
firmation of promotees. But we are 
not inclined to examine this question 


in the present case as petitioners | and 
2 made no efforts to qualify themselves 


for promotion by appearing in the 
examination after their confirmation 
in 1975'even though they had already 
completed 7 years of service. In the 
case of the 3rd _ petitioner, he had not 
even completed 7 years, service by the 
date of the filing of the writ petition 
and we are told that he had also now 
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etired from service. In the circumstan- 
ses, we do not think it necessary to 
xxamine this question. The appeal is, 
therefore, allowed in the manner and 
1o «6the extent indicated. Such other 
benefits to which the appellants are 
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entitled under the iudgment of the 
High Court will remain unaffected. 
The appellants will get their cost which 
we quantify to Rs. 5,000/- 


Order accordingly. 
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OBSERVATION 


Reinstatement and entitlement of back salary——Suspension for criminal prosecu- 


on—Dismissal after conviction - Reinstatement 


after acquittal in appeal—1/4th 


alary withheld for suspension period-——Suit f..r—Constitution of India, Art. 311. 


OBSERVED BY 


D.A. Desai, R.B. Misra and 
Ranganath Misra, 


Hon’ble Judges, Supreme Court of India. 


Civil Appeal No. 730 of 1978 decided on 29-11-1983, between Brahma 
*handra Gupta Appellant v. Union of India, Respondent. 


TEXT 


Judgment : — This appeal by special 
eave arises from a judgment of the 
Jigh Court of Allahabad confirming 
he decision of the District Judge in 
ppeal reversing the decree passed by 
he trail Court in favour of the appe- 
lant. 


2. Appellant was working as a 
yermanent Upper Division Clerk in 
he Defence Accounts Department at 
he relevant time. It appears that one 
Nathu Singh was wanted ina dacoity 
ase. On 14-5-62 around about 400 
the Investigating Officer received an 
nformation that Nathu Singh was pre- 
sent in the premises in possession of 
the present appellant and this informa- 
tion led to a search of the premises occu- 
pied by him. The search and the conse- 
quent seizure led to the prosecution of 
the appellant for two distinct offences, 
one under Section 19(F) of the Indian 


Arms Act and another under Section 
5 of the Indian Explosive Substances Act. 
Pending the investigation appellant was 
suspended from service with effect from 
May 14, 1962, the order having been 
passed on May 5, 1952. The order of 
suspension simultaneously provided 
that appellant-would be entitled to draw 
subsistence allowance equal to leave 
salary which he would have drawn had 


on leave on half pay _ together 
with admissible dearness allowance. 


Appellant was tried in the Court of the 
Magistrate, Ist Class, Shahjahanpur for 
the offence under S. 19 (F) of the 
Indian Arms Act and was convicted and 
sentenced to suffer imprisonment for 
a period of one and half years as per 
the judgment dated September 15, 1964. 
The conviction led to the order dismiss- 
ing the appellant from service effective 
from October 31, 1964. Appellant pre- 
ferred an appeal against his conviction 
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and sentence. The appeal was allowed 
as per the judgment dated October 31, 
1964 and appellant was held not guilty 
of the offence with which he was char- 
ged and he was acquitted. On being 
acquitted the appellant was reinstated 


in service effective from September 3, 


1965 While 
in service 
was required 


ordering reinstatement 
the concerned authority 
to decide how _ the 
period of suspension should be 
treated. The question was to _ be 
decided in light of the provision con- 
tained in Article 193 of the Civil Service 
Regulation. The concerned authority 
divided the period of suspension of the 
appellant into two parts, the first being 
from May 14, 1962 to October 31, 
1964 when appellant was acquitted and 
the second being from October 31, 
1964 to September 3, 1965 when he was 
reinstated inservice. With regard to 
the latter part, the concerned authority 
directed the payment of full salary 
after giving credit for the suspen- 
sion allowance that was drawn by 
him and there is no dispute between the 
parties about it. The question then rem- 
ained with regared to the period from 
My 14, 1962 to October 31, 1964. For 
this period the concerned authority was 
of the opinion that the appellant could 
not be said to be fully exonerated and 
therefore, a direction was given that the 
appellant should be given 3/4th of his 
salary for the period of suspension, The 
consequence was that for the aforemen- 
tioned period 1/4th of his salary was 
not paid to appellant. The appellant 
filed Suit No. 210 of 1968 in the Court 
of the 2nd Civil Judge, Kanpur against 
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the Union of India contending that as 
he was never hauled up for department- 
al enquiry and he was suspended only 
on the ground that a criminal charge 
was laid against him and pending the 
trial of the offence, and therefore Arti- 
cle 193 would not be attracted and acco- 
rdingly it was not open to the authority 
concerned to deny him full salary for 
the period of suspension. Alternatively 
it was contended that in the circumsta- 
nces of the case he was deemed to have” 
been fully exonerated and therefore also” 
the order withholding 1/4th of the sal- 
ary was not sustainable. 


i eer e Duet 
= 


3. After all these elaborate plea- 
dings and fifteen years of litigation the 
claim made in the suit was ridiculously 
low in the amount of Rs. 3595.07 P. 


4. The learned trial Judge accep= 
ted the case of the plaintiff-appellant 
and decreed the suit with costs. Surp- 
risingly, though not unusual these days, 
for this paltry sum the Union of India 
carried the matter in appeal We find 
it difficult to appreciate this tiga 
attitude against a clerk in lower echelon 
of service more so when no principle 
was involved. It may be that the Uni- 
on of India wanted the Court to consi- 
der the true ambit and scope of Article 
193 and therefore, the appeal may have 
been preferred. The learned District 
Judge was of the opinion that in the 
circumstances of the case the appellant 
could not be said to be fully exonerated 
and accordingly reversed the judgment 
and decree of the trial Court and dismi- 4 
ssed the suit. After an unsuccessful app- 
eal to the High Court, the appellant has 
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filed this appeal by special leave 


petition. 


5. The appellant was suspended in 
1962 and we are now in 1983 when the 
appellant prays for a decree for Rupees 
3595.07 P. During the passage of the 
time the purchasing power of this amo- 
unt must have been considerably redu- 
ced by now. 

6. Mr. R.K. Garg, learned counsel 
for the appellant wanted us to examine 
the scope and ambit of Article 193 and 
Mr. Gujral learned counsel for the Uni- 
on of India was equally keen en the 
other side to do the same thing We 
steer clear of both. The appellant was 
a permanent UDC who has already 
retired on superannuation and 
must receive a measure of socio-econo- 
mic justice. Keeping in view the facts 
of the case that the appeliant was never 
hauled up for departmental enquiry, 
that he was prosecuted and has been 
ultimately acquitted, and on being aqui- 
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tted, he was reinstated and was paid full 
salary for the period commencing from 
his acquittal, and further that even for 
the period in question the concerned 
authority has not held that the suspens- 
ion was wholly justified because 3/4th 
of the salary is ordered to be paid, we 
are of the opinion that the approch of 
the trial Court was correct and unassail- 
able. The learned trial Judge on appr- 
eciation of facts found that this isa 
case in which full amount of salary sho- 
uld have been paid to the appellant on 
his reinstatement for the entire period. 
We accept that as the correct approach. 
We accordingly allow this appeal, set 
aside the judgment of first appellate 
Court as well of the High Court and 
restore the one of trial Court with this 
modification that the amount decreed 
shall be paid with 9% interest p. a. 
from the date of suit till realisation with 
costs throughout. 


Appeal allowed 
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OBSERVATION 


Constitution of India, Article 136—Airman employed in Air Force—On ex- 
piry of fenes of service of 9 years, filing an application for extension of term 
of PERI by another six years under relevant regulations—Authorities on the 
basis that applicant was accused in criminal case and was likely to be convi- 
cted of charge of theft passing an order of discharge considering him unsuitabl 
—Applicant, however, acquitted of charge of theft subsequently—On facts af 
case, applicant-appellant, held, was entitled to be compensated by payment of 
lump sum amount in lieu of benefits to which he would have been entitled had he 
continued in service for extended period of 6 years. 


OBSERVED BY 


Amarendra Nath Sen and 
Ranganath Misra, 


Hon'ble Judges Supreme Court of India. 
IN 


Civil Appeal No. 727 of 1978, decided on 15-9-1983, between Sohan Singh, App- 
ellant v Union of India another, Respondents. 


TEXT 


Amarendra Nath Sen, J.— The 
appellants was employed in the Air 
Force as an airman. On the expiry 
of the period of service of 9 years the 


appellant in terms of the relevant pr-- 


ovisions of the regulation made an 


application for the term of his service 


being extended by another .6 years. 
Unfortunately for the appellant got 
involved in a criminal case in relea- 
tion to theft of certain Mig Batteries. 
The authorities concerned after hold- 
ing an enquiry decided to hand over the 


Case to the Municipal Court instead of 


trying the appellant by Court Martial. 
Before any order had been passed on 
the said application of the appellant 


for extension of his term the appe- 
llant continued in service fora further 
period of one year in view of the 


provisions of D1 Rules. As the appellant 


happened to be an accused in the crimi- 
nal case the authorites concerned on 
the basis that the appellant was an 


--accused in a criminal case and was 


likely to be convicted of the charge of 
theft, discharged the appellant consi- 
dering the appellant to be unsuitable 
by order dated 6-4-1973. The appeli- 
ant was, however, actually discharged 
on 19-11-1973. Against this order of 
discharge the appellant filed a writ 
petition in the Delhi High Court which 
was dismissed by the Delhi High 
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Court and the appellat has preferred 
this appeal with leave granted by this 
Court. After the dismissal of the 
writ petition by the Delhi High Court 
the criminal case against the appellant 
was finally disposed of and the app- 
ellant was acquitted of the charge of 
theft on 8-11-1976- 

2. We have heard the learned 
counsel for the parties. | We have also 
carefully considered the materials which 
have been placed before us 

3. It appears that om an earlier 
occasion when then the appeal came 
up for hearing the authorities had 
agreed in Court to delete from the 
order of discharge the words ‘“unsut- 
table for retention in Air Force (on 
disciplinary grounds)’ and had further 
agreed to pay to the appellant Ser- 
vice Gratuity and Death-cum-Retire- 
ment Gratuity admissible under Pen- 
sion Regulations of the Ajr Force, 
1961 Part I for the period of quali- 
fying service in the Air Force up to 
the date of his discharge. | 

4. Ona _ careful consideration of 
the materials we are satisfied that the 
order of discharge of the appellant 
was passed mainly onthe ground that 
the criminal case against the appell- 
ant was pending and the authority 
concerned was of the opinion that 
the appellant was likely to be convi- 
cted in that particular case. The 
materials on record clearly indicate 
that the pendency of the criminal 
case against the appellant and-the 
possibility of the appellant being co- 
nvicted of the said charges had gre- 
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atly weighed with the authority and 
had influenced its decision in directing 
the discharge of the appellant. The 
note of the Commanding Officer reco- 
mmending discharge on the ground that 
the appellant was not suitable, records 
that, the appellant was likely to be 
convicted’. We have no hesitation in 
coming to the conclusion that if the 
order of acquittal had been pronoun- 
ced before the date of the order of 
discharge of the appellant, the auth- 
ority concerned would have allowed 
the application for extension of the 
term of service of the appellant. If 
extension had been allowed as in the 
normal course it would have been 
granted if the order of acquittal were 
there at the relevant time, the appel- 
lant would have been entitled to con- — 
tinue in service for a further period 
of six yearsin the usual course. Out 
of the said period of six years the 
appellnat in view of the provisions 
of D.I. Rules had in_ fact served 
for a little over a year before he was 
actually discharged 

5. It appears that after the dis- 
charge of the appellant the authori- 


ties concerned had given a certificate 
of good conduct to the appellant. 


That certificate which is at p. 36of 
the paper book reads as follows :— 

“This is to certify that 251906 
Corporal (non-commissioned officer) — 
Sohan Singh Fitter If Air Force has 
been serving in the Indian Air Force 
Since October, 1963). 

2. During his 
been loyal and dutiful. 


services he has 
He had proved 
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himself a technician of high calibre. He 
has been assessed as Superior in his 
trade efficiency and very good chara- 
cter. 


I wish him all success. 


Sd/. (D. Keelor) Vr.C. 
Wing Commander 
Officer Commanding 
No. 4 Squadron, A.F. 


Dated September 19, 1973.” 


6. Taking into consideration the 
peculiar facts and circumstances of 
this case we are, therefore, of the 
opinion that the justice of the case 
requires that the appellant should be 
compensated by payment of a lump 
sum amount in lieu of the benefits 
to which he would have been other- 
wise entitled, if he had continued in 
service for the extended period of 6 
years. However, without going into 
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the merits of the actual claim of the 
appellant for this particular period we 
are of the opinion that the ends of 
justice will be sufficiently met if we 
direct the authorities concerned to pay 
to the appellant a sum of Rs. 35,000/- 
by way of compensation. This 
amount will be paid in addition to 
the amounts which are to be paid to 
the appellant by way of Service Gra- 
tuity and Death-cum-Retirement Gra- 
tuity. The amount will be paid to 
the appellant within one month from 
today. The authority concerned is 
further directed to delete from the 
order the words ‘unsuitable for rete- 
ntion in Air Force (on disciplinary 
grounds)’. 

7. The appeal is disposed of ac- 
cordingly. There will be no order as 
to costs. , 

_ Appeal allowed. 
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IT IS THE ESSENCE OF DEMOCRACY 


° TO OBEY | 
NO MASTER BUT THE LAW 
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OBSERVATION 


(4) Constitation of India, Arts. 311 and 309, proviso—Police Service (Recruit- 
ment) Rules (1954), Rule 9 (1)—Police Service (Appointment by Promotion) Regula- 
tions (1955), Regn. 4—Promotion to Indian Police Service Cadre—Case of employee 
not considered by Selection Committee for promotion due to adverse remarks—-Adverse 
remarks not communicated to employee and subsequently expunged by State Govern- 
_ment—Decision of Selection Committee vitiated—C.W.J.C. No. 1420 of 1982, D/- 
5-10-1982 (Pat). Reserved. 

(B) Constitution of India, Article 311—Fntry of adverse remarks in confidential 
roli—Proper procedure—In order to avoid contingency of officer missing opportunities 
_advancing his prospects in service due to present system of communicating adverse 
: remarks after delay and consideration of representation against them some years later, 

two systems suggested—First is to make remarks in the rollin presence of officer 
concerned, with right to make representation to higher authorities and second is to 
serve copy of such remarks on the officer before submission of confidential roll. 


OBSERVED BY 
E. 8. Venkataramiah and 
R. B. Misra 
Hon’ble Judges, Supreme Court of India. 
IN 


. Civil Appeal No. 8491 of 1983, decided on 3-1-1984, between Amar Kant 
Choudhary, Appellant v. State of Bihar and others, Respondents. 


TEXT 


| Venkataramiah, J.— This is an 
_ appeal by special leave against the order 
_ dated October 5, 1982 in C.W.J.C. No. 
1420 of 1982 on the file of the High 
Court of Patna dismissing the petition 
filed by the appellant under Article 226 
of the Constitution. 
| 2. The facts of the case are these - 
_ The appellant was directly recruited and 


appointed as a Deputy Superintendent of 


Police in the Police Department of the 


State of Bihar in the year 1964. In 1973 
he was eligibie to be considered for app- 
ointment as a member of the Indian 
Police Service under the provisions of 
the Indian Police Service (Recruitment) 
Rules, 1954 (hereinafter referred to as 
‘the Rules’) read with the Indian Police 
Service (Appointment by Promotion) Re- 
gulations, 1955 (hereinafter referred to as 
‘the Regulations’) framed under sub-rule 
(1) of Rule 9 of the Rules. His case was 
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placed before the Committee constituted 
under Regulation 4 of the Regulations 
for the purpose of preparation of the list 
of suitable officers for promotion to the 
Indian Police Service Cadre of the State 
of Bibar in 1973, 1974, 1975 and 1976. In 
the years 1973, 1974 and 1975, he could 
not beincluded in the select list as he 
was junior to those who were included 
in the select list. In the year 1976 his 
name was not included in the select list 
as there was an adverse entry in his 
confidential roll of 1973-74 The reasons 
given by the Committee for superseding 
the appellant based on the confidential 
roll were these : 

“Delayed disposal of pending pa- 
pers and supervision notes. Inadequate 
control over office, judgment, initiative, 
sense of responsibility and management 
reported to be just fair. Censured by 
State Government order dated 20th 
October, 1975”. 


3. The Selection Committee took 
the decision to supersede the appellant 
at its meeting held on December 22, 
1976 in view of the above entry in the 
confidential roll of the appellant. It is noi 
disputed that the said adverse entry was 
communicated to the appellant in the 
year 1977 after the above meeting was 
over. It appears that there were also 
adverse entries in the annual confidential 
roll of the appellant for the year 1974- 
75. They were communicated to the 
appellant in the year 1976. The appe- 
llant made representations in respect 
of both the adverse entries in time. His 
main grievance was that they had been 
made by his official superior who was bi- 
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ased against him. The adverse entry 
made in the confidential roll for the 
year 1973-74 was expunged by the 
State Government on December 3, 
1980 and the adverse’ entries in 
the confidential roll for the year 1974-75 
were expunged by two orders dated 
February 21, 1978 and October 7, 1980, 
There was no meeting of the Selection 
Committee from 1977 to 1980. It, 
however, met on March 11/12, 1981, 
On this occasion the appellant represen- 
ted to the Committee that the adverse 
entries in his confidential rolls had been 
removed by the State Government by 
various orders and requested them to 
consider his case for promotion to the 
Indian Police Service Cadre. On this 
occasion the Committee did not look 
into the confidential rolls of the appell- 
ant for the years 1979-80 and 1980-81 
which contained entries very favoura- 
ble to the appellant for no fault of 
the appellant. The Committee, how- 
ever, classified him as ‘good’ but did 
not include him in the select list while 
some of his juniors were included. The 
appellant represented to the Committee 
against the decision taken by the 
Committee. The Committee again met 
on October 14, 1981. When nothing 
came out of the representations made 
by him, the appellant filed a writ petitior 
questioning the validity of the decisions 


of the Selection Committee before the 
High Court of Patna. The petition was 


dismissed at the stage of admission. 


This appeal is filed by special leave 
against the order of the High Court. 

4. The main point urged before 
us is that the Selection Committee had 
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committed an illegality in rejecting the 
claim of the appellant for being inclu- 
ded in the select list in the year 1976 
by relying upon the adverse entries 
which had deen made in his confidential 
rolls which had not been either 
communicated to him or against which 
he had made representation which had 
remained undisposed of and _ which 
had been subsequently expunged. 


5. The true legal position govern- 
ing such cases is laid down by this 
Court in Gurdial Singh Fijji v. State 
of Punjab, (1979) 3 SCR 513, which was 
a case arising under the Indian Admin- 
istrative Service (Appointment by 
Promotion) Regulations, 1955 which 
more or less correspond to. the 
Regulations applicable to ‘the Indian 
Police Service. In the above case Chan- 
drachud C.J. has odserved thus: 


“The principle is well-settled that 
in accordance with the rules of natural 
justice, an adverse report in a confiden- 
tial rol] cannot be acted upon to deny 
promotional opportunities unless it 1s 
communicated to the person concerned 
so thathe has an opportunity to impr 
ove his work and conduct or to cxplain 
the circumsances leading to the report. 
Such an opportunity is notan empty 
formality, its object, partially; being to 
enable the superior authorities to decide 
on'a consideration of the explanation 
offered by the person concerned, whether 
adverse report is justified. Unfortuna- 
tely, for one reason or another, not 
arising out of any fault on the part of 
the appellant, though the abverse report 
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was communicated to him, the Govern- 
ment has not been able to consider his 
explanation and decide whether the 
report owas justified. In these 
circumstances it is difficult to support 
the non-issuance of the integrity 
certificate to the appellant. The chain 
of reaction began with the adverse report 
and the infirmity in the link of causa- 
tion is that no one has yet decided 


whether that report was justified. We 
cannot speculate, in the absence ofa 


proper pleading, whether the appellant 
was not found suitable otherwise, that 
is to say, for reasons other than those 
connected with the non-issuancee of an 
integrity certificate to him.” 

6. It is not disputed that the classi- 
fication of officers whose cases are taken 
up for consideration into ‘outstanding’ 
‘very good’, ‘good’ or ‘bad’ etc., for 
purposes of promotion to the Indian 
Police Service Cadre is mainly based 
upon the remarks in the confidential 
rolls. On December 22, 1976, when the 
Selection Committee met the adverse 
remarks in the confidential roll for 
1973-74 had not been communicated 
and the appellant’s respresentation 
regarding adverse remarks in the confi- 
dential roll for the year 1974-75 and 
censure against him had not been dis- 
posed of although it is alleged that 
one Shri Yamuna Ram against whom 
also adverse remarks had been made 
was included provisionally in the select 
list. When the Selection Committee 
met on March tl and 12, 1981 despite 
State Government’s suo motu decision 
not to retain adverse remarks for the 
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year 1976-77 on records, the same had 
not been removed from the confidential 
roll. This must have iafluenced the 
decision of the Selection Committee. 
[t is also seen that the confidential rolls 
of the appellant for the years 1979-80 
and 1980-81 which contained entries 
favourable to the appellant were not 
placed before the Selection Committee. 
On October 14, 1981 when Selection 
Committee met, it does not appear to 
have considered the representation made 
by the appellant against his non-selec- 
tion. In addition to all these, the State 
Government has expunged the adverse 
remarks by its orders made from time 
to time. These facts are not contro- 
verted by the respondents. 

7. The facts of this case are dis- 
tinguishable from the facts involved in 
the decision of this Court in R.L. Bu- 
tailv. Union of India, (1971)2 SCR 
55 which is relied on by the respondents. 
In that case the confidential report of 
the appellant therein for the year 1964 
contained an adverse entry and he had 
made a representation regarding it. 


When the Departmental Promotion Com- 
-mittee met in March, 1966 the appell- 


ant’s representation regarding the adverse 
entry of 1964 was not placed before 
it anda decision adverse to the appe- 
llant was taken by the Committee with- 
out reference to the said representation. 
The appellant contended before this 


court that the omission to consider his 
representation before the date of meet- 


ing of the Committee vitiated its decision. 
The Court held that the omission either 
(oO place the said representation before 
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the Committee or its non-consideration 
before the date of the meeting had no 


effect on the decision of the Committee — 
as the representation had actually been © 


rejected 


subsequently with the result © 


that the confidential report for the year — 
1964, remained unchanged. The posi- — 


tion in the case before us is different. — 


Here the adverse entries in question 
have in fact been expunged by the State 
Government subsequently. 
pertinent to state here that the practice 


It may be © 


of the Departmental Promotion Commi- — 
ttee referred to in Butail’s case (supra) — 


was that if in such a case a representa- 


_ tion were to be accepted and in conse- 


quence the confidential report was 
altered or the adverse entries were 
expunged the Committee would have to 
review its recommendations in the light 
of such aresult. The appellant in the 
present case has pressed before us for a 
similar relief as the adverse entries made 
against him. have been since expunged. 

8. After giving our anxious con- 
sideration to the uncontroverted 
material placed before us we 
have reached the conclusion that the 


case of the appellant for promotion — 


to the Indian Police Service Cadre has 
not been considered by the Committee 
in a just and fair way and his case has 
been disposed of contrary to the 
principles laid down in Gurdial Singh 
Fijji’s case (AIR 1979 SC 1622) (supra). 
The decisions of the Selection Commit- 
tee recorded at its meetings in which 
the case of the appellant was consid- 
ered are vitiated by reason of reliance 
being placed on the adverse remarks 
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which were later on expunged. The 
High Court committed an error in dis- 
missing the petition of the appellant 
and its order is, therefore, liable to 
be set aside. We accordingly set aside 
the order of the High Court. We hold 


that the appellant has made out a case 
for reconsideration of the question of 


his promotion to the Indian Police 
Service Cadre of the State of Bihar as 
on December 22, 1y76 and if he is not 
selected as on that date for being con- 
sidered again as on March 12, 1931. 
If he is not selected as on March 12, 
1981 his case has to be considered as 
on October 14, 1981. The Selection 
Committee has now reconsider the case 
of the appellant accordingly after tak- 
ing into consideration the orders pas- 
sed by the State Government subseque- 
ntly on any adverse entry that may 
have been made earlier and any other 
of similar nature pertaining to the 
service of the appellant. If on such 
consideration the appellant is selected 
he shall be entitled to the seniority and 
allother consequential benefits flowing 
therefrom. We issue a direction to the 
respondents to consider the case of the 
appellant as stated above. We hope 
that the above direction will be com- 
plied with expeditiously but not later 
than four months from today. 

9. Before concluding we wish to 
state that the Central Government and 
the State Governments should now ex- 
amine whether the present system of 
maintenance of confidential rolls 


should be continued. Under the pre- 
sent system, entries are made in the 
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confidential roll of an officer behind 
his back and then he is given an opp- 
ortunity to make a representation agai- 
nst any entry that may have been made 
against him by communicating the ad- 
verse entry after considerable delay. 
Any representation made by him would 
be considered bya higher authority or 
the State Government or the Central 
Government as the case may be, some 
years later, as it has happended in this 
case, by which time any evidence that 
may be there to show that the entries 
made were baseless may have vanished. 
The predicament in which the officer 
against whom adverse remarks are made 
is then placed can easily be visualised. 
Even the authority which has got to 
pass orders on the representation of 
the officer will find it difficult to deal 
with the matter satisfactorily after a 
long interval of time. In the mean- 
while the officer concerned would have 
missed many opportunities which would 
have advanced his prospects in the 
service. Inorder to avoid such a con- 
tingency, the Government may con- 
sider the introduction of a system in 


which the officer who has to make 
entries in the confidential roll may be 


required to record his remarks in the 
presence of the officer against whom 
after giving him an opportunity to ex- 
plain any circumstance that may ap- 
pear to be against him with the right 
to make representation to higher autho- 
rities against any adverse remarks 
This course may obviate many times 
totally baseless remarks being made in 
the confidential roll and would mini- 
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mise the unnecessary suffering to which 
the officer concerned will be exposed. 
Another system which may be introd- 
uced is to ask the officer who records 
the contidential remarks to serve a 
copy of such remarks on the officer 
concerned before the confidential roll 
is submitted to the higher authorities 
so that his representation against the 
remarks may also reach the higher 
authority shortly after the confidential 
roll is received. This would curtail the 
delay in taking action on the repres- 
entation. Suspensions, adverse remarks 
in confidential rolls and frequent trans- 
fers from one place to another are or- 
dered or made many a time without 
justification and without giving a re- 
asonable opportunity to the officer con- 
cerned and such actions surely result 
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in the demoralisntion of the services 
Courts can give very little relief in suck 
cases. The Executive itself should. 
therefore, devise effective means te 
mitigate the hardship caused to the offi. 
cers who are subjected to such treat- 
ment. These questions require to be 
examined afresh in the light of the ex- 


perience gained in recent years and so- 
lutions should be found to eliminate 


as far as possible complaints against 
misuse of these powers by official sup- 
eriors who may not be well disposed 
towards the officer against whom such 
action is taken. It is needless to state 
that a non-disgruntled bureaucracy adds 
to the efficiency of administration. 

10. Theappeal is accordingly all- 
owed with costs. 


Appeal allowed 
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OBSERVATION 


(A) Departmental enquiry—Employee acquitted in criminal case—Enquiry whe- 
there can be continued—Constitution of India, Article 311 

(B) City of Nagpur Corporation Act (2 of 1950), Section 59 (3) (b)—Special 
functions of Chief Executive Officer—E£xpression ‘control’?—Connotation of—Suspen- 
Sion of Municipal employees pending departmental enquiry—Munibipal Commissioner 
is competent. Spl Civil Appla. No. 1501 of 1977, D/- 3-10-1979 (Bom) Reserved. 
(Words and phrases —Control). 


OBSERVED BY 


S. Murtaza Fazal Ali 
A. Varadarajan and 
V. B. Eradi, 


Hon’ble Judges, Supreme Court of India. 
IN 


Civil Appeal No. 396 of 1980, decided on 26-2-1981, between Corporation of 
the city of Nagpur, Civil Lines, Nagpur and another, Appellants v. Ramchandra 
G. Modak and others, Respondents. 


TEXT 


Fazal Ali, J. :—-This appeal by spe- 
cial leave is directed against an order 
of the High Court of Bombay of 2/3rd 
October, 1979 by which an order passed 
suspending the two respondents was 
quashed on the ground that the order 
of suspension pending a departmental 
inquiry was passed by the Municipal 
Commissioner who was not competent 
to suspend the respondents pending a 
departmental inquiry. The High Court 
was of the view that under the Rules 
and Bye-laws of the City of Nagpur 
Corporation Act 1948 (hereinafter refe- 
rred to as the ‘Act’) as amended up-to- 
date, the competent authority to pass 
order of suspension against the respon- 


dents was the Corporation itself and 
not the Chief Executive Officer. It appe- 
ars that originally the order of suspen- 
sion was passed by the Municipal Com- 
missioner or the 23rd September, 1974 
which was confirmed by the Corpora- 
tion by its order dated 23rd September, 
1974. It is alleged by the respondents 
that letter order was not communicated 
to them. The suspension was ordered 
in connection with a departmental 
inquiry relating to two accidents which 
occurred during the construction of a 
stadium called the Yeshwant Stadium, 
which was being looked after by the 
respondents and which resulted in the 
death of seven persons and injuries to 
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eight others. A complaint was also filed 
before the police as a result of which a 
charge-sheet under Section 304-A IPC 
was filed against the respondents, on 
the 25th September, 1976. In view of the 
charge-sheet submitted by the police 
an other order of suspension was passed 
by the Municipal Commissioner on 13- 
1-77 with effect from 8-10-76. The res- 
pondents filed an appeal to departmen- 
tal appellant authority which was dis- 
missed on the 20th July, 1977. There- 
after, the respondents filed a writ peti- 
tion in the High Court which allowed 
the petition and quashed the order of 
suspension and directed the respondents 
to be paid their full salary and further 
directed the re-instatement of the res- 
pondents. Hence this appeal. 

2. Theshort point taken by Mr. 
Sanghi was that under Section 59(3) of 
the Act, the Municipal Commissioner 
is the competent authority to suspend 
the respondents pending a departmental 
inquiry. Ona perusal of Section 59 (3) 
we are Of the opinion that the conten- 
tion is well founded and must prevail. 
Section 59 (3) may be extracted thus : 

‘Section 59 (3) : Subject, whenever 
itis in this Act exprssly so directed the 
approval or sanction of the Corporation 
or of the Standing Committee, and sub- 
ject also to all other restrictions, limita- 
tions and conditions imposed by this 
Act, the entire executive power for the 
purpose of carrying out the provisions 
of this Act vests in the Commissioner 
who shall also— 
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trol over the acts and proceedings of al 
municipal officers and servants, and sub- 
ject to the rules or bye-laws for the time 
being in force, dispose of all questions 
relating to the services of the said offic 
ers and servants and their pay, privile- 
ges and allowances.” 


3. Thus Clause (b) of Section 59 
(3) in express terms authorises and clo- 
thes the Municipal Commissioner with 
the power to exercise supervision and 
control over the acts of Municipal offic- 
ers and servants. It may be noticed 
that the said Clause (b) is preceded by 
the words ‘vests in the Commissioner’. 
When the words ‘control’ and ‘vests’ are 
read together they are strong terms 
which convey an absolute control in the 
authority in order to effectuate the 
policy underlying the rules and makes 
the authority concerned the sole custo- 
dian of the contro] of the servants and 
officers of the Municipal Corporation. 
In the case of State of West Bengal v. 
Nripendra Nath Bagchi, (1966) 1 SCR 
771 while interpreting a _ similar 
language employed in Article 235 of 
the Constitution of India which confers 
control by the High Court over District 
Courts, this Court held that the word 
‘control’ would include the power to 
take disciplinary action and all other 
incidental or consequential steps to 
effectuate this end and made the 
following observations 


“The word ‘‘cotrol’’, as we have 
seen, was used for the first time in the 
Constitution and it is accompanied by 
the word vest’ which is a strong word. 
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It shows that the High Court is made 
the sole custodian of the Control over 
the judiciary. Control, therefore, is not 
merely the power to arrange the day to 
day working of the court but contemp- 
lates disciplinary jurisdiction over the 
presiding Judge.” 

“In our judgment, the control which 
is vested in the High Court is a comp- 
lete control subject only to the power of 
the Governor in the matter of appoint- 
ment (including dismissal and removal) 
and posting and promotion of District 
Judges. Within the exercise of the con- 
trol vested in the High Court, the High 
Court can hold enquiries, impose puni- 
shments other than dismissal or remo- 
Raha: me 


This view was reiterated in Chief 
Justice of High Court of Andhra 
Pradesh v V. V.S. Krishnamurthy. 
(1979) 1 SCR 26. Where this Court 
clearly held that ‘control’ included 
the passing of an order of suspension 
and that the power of contro] was 
comprehensive and effective in opera- 
tion. In this connection, Sarkaria, J. 
speaking for the Court, observed as fol- 
lows :— | 


“The interpretation and scope of 
Article 235 has been the subject of seve- 
ral decisions of this Court. The posi- 
tion crystallised by these decisions is 
that the control over the subordinate 
judiciary vested in the High Court under 
Art. 235 is exclusive in nature, compie- 
hensive in extent and effective in opera- 
tion. It comprehends a wide variety of 
matters. Among others, it includes: 
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(a) (i) Disciplinary Jurisdiction and 
a complete control subject only to the 
power of the Governor in the matter of 
appointment, dismissal, removal, reduc- 
tion in rank of District Judges, and ini- 
tial posting and promotion to the cadre 
of District Judges. In the exercise of 
this control, the High Court can hold 
inquiries against a member of the sub- 
ordinate judiciary, impose punishment 
other than dismissal or removal......... : 

(ii) In Article 235, the word ‘con- 
trol’ is accompanied by the works 
“vest” which shows that the High Court 
alone is made the sole custodian of the 
control over the judiciary. The control 
vested in the High Court, being exclus- 
ive, and not dual, an inquiry into the 
conduct of a member of judiciary can be 
held by the High Court alone and no 
other authority. 

(iii) Suspension from service of a 
member of the judiciary with a view to 
hold a disciplinary inquiry.” 

4. It is thus now settled by this 
Court that the term ‘control’ is of a very 
wide connotation and amplitude and in- 
cludes a large variety of powers which 
are incidental or consequential to ach- 
ieve the powers vested in the authority 
concerned. In the aforesaid case, sus- 
pension from service pending a discipli- 
nary inquiry has clearly been held to 
fall within the ambit of the word ‘con- 
trol’. On aparity of reasoning, there- 
fore, the plain language of Clause (b) of 
Sec. 59 (3), as extracted above irresisti- 
bly leads to the conclusions that the 
Municipal Commissioner was fully com- 
petent to suspend the respondents pen- 
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ding a departmental inquiry and hence 
the order of suspension passed against 
the respondents by the Municipal Com- 
missioner did not suffer from any legal 
infirmity. The High Court was, there- 
fore, in error in holding that the order 
of suspension passed by the Municipal 
Commissioner was without jurisdiction. 
In this view of the matter the order of 
the High Court cannot be maintained 
and has to be quashed. | 

5. We might, however, mention 
that although in the criminal case, cha- 
rgesheet was submitted as far back as 
September, 1976 we understand that no 
charges have been framed so far. Crimi- 
nal cases should be disposed of as quic- 
kly as possible so as to protect the accu- 
sed from unnecessary harassment. We 
therefore direct the Judicial Magistrate, 
First Class of Nagpur, to dispose of the 
Criminal Case No. 1902 of 1976 pend- 
ing in his file with the utmost expedi- 
tion and if possible within six months 
from today. Mr. Sanghi, on behalf of 
the Municipality, states that he wilfully 
co-operated with the prosecution in pro- 
ducing all the available evidence before 
the court and bringing the case toa 
final conclusion within the period men- 
tioned above. 

6. The other question that rema- 
ins is if the respondents are acquitted in 
the criminal case whether or not the 
departmental inquiry pending against the 
respondents would have to continue. 
This is a matter which is to be decided 
by the department after considering the 
nature of the findings given by the crim- 
inal court. Normally where the accu- 
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sed is acquitted honourably and comple- 
tely exonerated of the charges it would 
not be expedient to continue a departm- 
ental inquiry on the very same charges 
or grounds or evidence, but the factre- 
mains, however, that merely because the 
accused is acquitted, the power of the 
authority concerned to continue the 
departmental inquiry is not taken away 
nor is its direction (discretion) in any 
way fettered. However, as quite some 
time has elapsed since the departmental 
inquiry had started the authority conce- 
rned will take into consideration this 
factor in coming to the conclusion if it 
is really worthwhile to continue the de- 
partmental inquiry in the event of the 
acquittal of the respondents. If, how- 
ever, the authority feels that there is 
sufficient evidence and good grounds to 
proceed with the inquiry, it can certai- 
nly do so. In case the respondents are 
acquitted, we direct that the order of 
suspension shall be revoked and the res- 
pondents will be reinstated and allowed 
full salary thereafter even though the 
authority chooses to proceed with the 
inquiry. Mr. Sanghi states that if it is 
decided to continue the inquiry, as only 
arguments have to be heared and orders 
to be passed, he will see that the inquiry 
is concluded within two months from 


the date of the decision of the criminal 


court. If the respondents are convicted. 
then the'legal consequences under the 
rules will automatically follow. 

7. We might mention that at the 
time when special leave was granted by 
this Court, it was ordered that the res- 
pondents should be paid a Jump sum of 
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Rs. 10,000/- each apart from the 75% 
allowance. We think that in the inte- 
rest of justice the department may not 
insist on the refund of the amount of 
Rupees 10,000/- until the result of the 
departmental iaquiry and if the depart- 
mental inquiry concludes in their favour, 
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the amount will be either refunded or 
adjusted against their dues. 

8. With these observations, the 
appeal is accepted and the judgment of 
the High Court is quashed Parties 
will bear their own costs throughout. 

Order accordingly. 
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OBSERVATION 


Compulsory retirement—Decision based on State Confidential Reports—Held 


arbitrary. Judgment of M.P. High Court, D/- 29-7-1982, Reversed. (Constitution 
of India, Art. 311) Fundamental Rules, R. 56 (1). 
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Hon’ble Judges, Supreme Court of India 


Civil Appeal No. 3429 of 1982, decided on 24-1-1984, between J. D. Shrivastava 
Appellant v. State of M.P. and others, Respondents. 


TEXT 


Venkataramiah, J. :—The appell- 
ant isa judicial officer of the State of 
Madhya Pradesh, who would have ordi- 
narily retired on January 31, 1984 on 
attaining 58 years of age. He was 
appointed as a Munsiff-Magistrate iD 
the erstwhile State of Bhopal in 1953. 
On reorganisation of States on Nove- 
mber 1, 1956, he became a member 
of the Judicial Service of the State 
of Madhya Pradesh. He was pro- 
moted as an Additional District & Sess- 
iont Judge on January 8, 1974 and was 
confirmed in that post with effect from 
November 25, 1974. Consequent upon 
the decision of the State Government 
to reorganise the Higher Judicial Service 
of the State of Madhya Pradesh in 
accordance with the advice of the High 
Court of Madhya Pradesh, 101 posts 
of the cadre of Additiona] District & 


Sessions Judges came to be abolished 
and the incumbents of those posts were 
to be absorbed as District & Sessions 
Judges as per Government Memoran- 
dum dated February 24, 1981. On the 
issue of the said Memorandum, the High 
Court of Madhya Pradesh decided to 
screen the officers in the cadre of Addi- 
tional District & Sessiom Judges for 
the purpose of making recommendation 
to the State Government about the 
promotion of selected officers to the 
cadre of District & Sessions Judges. For 
this purpose, Full Court Meetings of 
the Madhya Pradesh High Court were 
held on February 27 arid 28, 1981 and 
March 1, 1981. The case of the appe- 
llant was also considered in that connec- 
tion. It is stated that at these Meeti- 
ngs, the High Court first resolved to 
scrutinise the cases of all the judicial 
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officers who were to attain the age of 
55 years in the year, 1981. In the 
course of such scrutiny the High Court 
decided on February 27, 1981 to retire 
the appellant compulsorily on his attai- 
ning the age of 55 years under Rule 56 
(3) of the Fundamental Rules. On 
March 1, 1981 it decided not to recom- 
mend him for promotion to the cadre 
of District & Sessions Judges. Accor- 
dingly, the State Government was 
addressed by the High Court to retire 
the appellant compulsorily. The appe- 
llant thereafter continued as an Addi- 
tional District & Sessions Judge until 
he was served with the order of com- 
pulsory retirement dated August 28, 
1981. Aggrived by that order, the 
appellant filed a writ petition before 
the High Court. The petition was dis- 
missed by a Division Bench of the High 
Court on July 29, 1982. This appeal 
is preferred by special leave against the 
judgment of the High Court. 

Clause (a) of the Fundamental Rule 
56 (3) as amended in 1976 which gove- 
rns the case of the appellant reads thus : 

2. “F.R.56 (3). A Government 
Servant may, in the public interest, be 
retired at any time after he attains the 
age of fifty-five years without assigning 
any reason by giving him a notice in 
writing.” 

3. Itis contended that the order 
of compulsory retirement is unsustain- 
able Of various grounds and the 
principal ground urged is that the High 
Court had made the recommendation 
to retire the appellant compulsorily 
without applying its mind to the case as 
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required by law that it was a decision 
based on collateral considerations and 
that it was arbitrary. 

4. lt is now firmly settled that the 
power to retire a Government Servant 
compulsorily in public interest in terms 
of service rule is absolute provided the 
authority concerned forms an opinion 
bona fide that it is necessary to pass 
such an order in public interest. It is 
equally well settled that if such decision 
is based on collateral grounds or if the 
decision is arbitrary, it is liable to be 
interfered with by courts. (See Union of 
Indian V.J.N. Sinha (1971) 1 SCR 791. 
We have also gone through the follo- 
wing decisions, namely, Union of India 
V. M. E. Reddy (1980) 1 SCR 736, 
Swami Saran Saksena V. State of U. P. 
(1980) 1 SCR 923, Baldev Rai Chadha ~ 
V. Union of India (1981) 1 SCR 430, 
Brij Bihari Lal Agarwal v. High Court 
of Madhya Pradesh (1981) 2 SCR 297 
and D. Ramaswami v. State of Tamil 
Nadu (1982) 3 SCR 75 which havea 
bearing on the question before us. We 
shall now proceed to deal with the facts 
of the case in the light of the principles 
enunciated in the above decisions. 


5. In Para 10 of the counter 
affidavit of Shri A. K. Pandey, Additi- 
onal Registrar of the High Court of 
Madhya Pradesh filed before this Court 
it is stated as follows : 


“It is not disputed that Full Court 
Meeting was held on 27th/28th 
February, as well as Ist March, 1981 
to consider the cases of Additional 
District and Sessions Judges for 
promotion in the Higher Judicial 
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Service. It is also not disputed that 
the petitioner stood at serial No. 10 
in the seniority list of Additional 
District and Sessions Judges. Itis also 
not disputed that he was confirmed as 
Additional District and Sessions Judge 
in August, 1976. The personal confid- 
ential record of the _ petitioner is 
placed before this Hon’ble Court and 
(it) speaks for itself (Annexure R XI to 
XXXVI). It is wrong to say that 
any extraneous consideration operated 
in the Full Court Meeting against the 
petitioner and it is wrong to say that 
the resolutions in the Court Meeting 
were unjust, arbitrary or mala fide......... 
eeee:se--As already pointed out, the 
decision was taken in Full Court 
Meeting after consideration of the 
entire record of the petitioner. The 
decision to retire the petitioner under 
_ Fundamental! Rule 56 (3) was after due 
consideration of the entire record of the 
petitioner. (Confidential entries are 
Annexures R-XI to XXXVIII).” 

6. On going through the said 
counter affidavit we are satisfied that 


apart from the confidential records, not- 


hing else appears to have been relied on 
by the High Court to reach the decision 
that the appellant should be compuls- 
orily retired. We shall now proceed to 
examine the confidential rolls mainta- 
ined in respect of the appellant. 

7. The Confidential Reports in 
respect of the appellant are placed 
before us. It is stated by the Registrar 
of the High Court in para 13 of the 
counter affidavit that the appellant’s 


performance for 28 years was taken into 
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consideration for 
Fundamental Rule 56 (3) The High 
Court has relied on some adverse 
remarks relating to 1959-60 or thereab- 
Outs. It is true that in the early 
part of his career, the entries made 
do not appear to be quite satisfactory. 
They are of varied kinds. Some are good 


some are not good and some are ofa 
mixed kind. But being reports relating 


to aremote period, they are not quite 


relevant for the purpose of determining 
whether he should be retired compulso- 


Tily or not in the year 1981, as it would 
be an act bordering on perversity to dig 
out old files to find out some material 


to make an order against an officer. We 
therefore, confined out scrutiny to the 


reports made in respect of the appellant 
for about ten years prior to the date on 
which action was taken against him to 
retire him compulsorily. We find that 
all of them except for 1972-73 and 1973 
74 are good and quite satisfactory. Even 
in 1972-73 and 1973-74 it is stated 
that there was nothing to doubt his in- 
tegrity and that he was punctual in at- 
tending to his work. It may be noted 
that the appellant was promoted as an 
Additional District and Sessions Judge 
on January 8, 1974 and was also confir- 
med with effect from November. 25, 
1974 by an order passed in 1976. Any 
adverse report in respect of an earlier 
period unless it had some connection 
with any event which took place subse- 
quently cannot, therefore, reasonably 
form a basis for forming an opinion ab- 
out the work of the appellant. We give 
below a few relevant extracts from the 
Confidential Reports for the period sub- 


screening under 
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sequent to March 31, 1974: 
“Vear : 1975 


On confidential enquiries from the 
members of the Bar and from other so- 
urces nothing was found against him in 
respect of his integrity. During surprise 
check he was found on the board in 
time. Enquiries from other sources also 
disclosed that he usually comes in time 
and does not rise early and engages him- 
self in judicial work. This impression 
was gathered from judicial diary also. 
After scrutiny of the cases, the foll- 
Owing impression was gathered. Kno- 
wledge about rules and orders, law and 
procedure is adequate but the number of 
the inte:locutory application is some- 
times not entered in the margin of the 
connected order-sheet in red ink. Judg- 
ments are good with proper discussion 
of evidence. Interlocutory matters are 
not kept unduly pending for long time 
Rules, regarding pleadings, are evidence 
etc. are followed. Punishments were 
adequate. Examination of accused is 
proper. Charges framed are proper. 
Record is legible : 


Control and supervision over the 
Staff is satisfactory. Judicial diary calls 
for no-particular comments. His relat- 
ions with the Bar are cordial, with no 

complaints of any misbehaviour with any 
litigants. His average disposal during 
the period in question was of very good 
category. There is nothing else to com- 
ment in particular. 
(See table on page No. 633) 
Year 1979-80 


(a) Shri Shrivastava begaings his 
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judicial work punctually at 11.00 A.M. 
and works throughout the Court hours. 
So far, it appears that he has arranged 
his Cause List judiciously fixing civil 
work for the day. This Judge understa- 
nds that there can be no subsequent ple- 
adings except by way of amendment of 
pleadings, In other words, be underst- 
ands the purport of Order 8, Rule 9 and 
Order 6, Rule 7 of the Civil Procedure 
Code. 
pleadings i.e. Order 6, Rule 1 of the 
Civil Procedure Code as compared with 
oral statement. He so far appears to 
be equally conversant with Order 17, 
Rule 1 of the Civil Procedure Code, 1.e. 
adjournment is only granted for suffici. 
ent cause. He does not find any difficu- 
Ity in applying law relating to pleadings 
and interlocutory matters. 
procedure conforms to rules of plead 
ings, filing of documents, framing of iss- 
ues and recording of evidence. 

(b) So far, on the criminal side, he 
frames charges with care, records evide- 
nce with such care and prepares exami- 
nation of accused with equal care. 

(c) So far, he makes a neat and 
legible record. He generally supervises 
the work of ministerial staff. 

(d) His iudgments, both on civil 
and criminal so far, appear to be well 
written. He is prompt in his disposals 
including doing work therein. His 
work, as a whole, so far, has been found 
to be of high quality He also takes up 
civil work. His relations with the Bar, 
ao far, appear to be cordial. 


(e) The above remarks are subject 
to the D.O. No. 462/C.Rs./1979 Jabal- 


He also understands what is 


So far, his — 


\ 
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ur dated 6-3-80 of the High Court. 


(Note : The Memo, sent to the app- 
lant in March, 1980 only informed him 
f two remarks—(1) that he did not 
ispose of Sessions trials quickly and 


Year 


.nowledge of law and judicial capacity : 
.emarks about his promptness in the 
isposal of cases : 

emarks about reputation of integrity 
nd impartiality : 

seneral Remarks : 


Net Result : 
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(2) that he did not follow the amended 
provisions under Order 39, Rule 3 of 
the Civil Procedure Code. The Memo. 
also disclosed that the appellant did not 
write judgments in civil appeals accor- 
ding to. 


: 1976 


Good 

Promptness satisfactory 

Nothing was found against his integrity 
or impartiality 

He was mostly puntcual and did not rise 
early. Judgments were proper and con- 
tained the required discussion of evidence 
Charges and examination of accused and 
issues were proper. Promptness in fra- 
ming of issues was marked in recent mon- 
ths. Control and supervision over the 
Staff was satisfactory. Setting dates 
should not normally be of more than two 
weeks as was noticed in certain cases. 
Interlocutory matters were generally not 
kept unduly pending. 

Good | 


Year 1976-77 


Knowledge of Law and Judicial capacity : 
Remarks about his promptness in the 
disposal of cases. ) 
Percentage of average monthly disposal : 
Behaviour towards members of the Bar 
and Public: 

General Remarks : 


Satisfactory 

Generally prompt 

184 1/2% 

Cordial 

Satisfactorily managing heavy and exclu- 
sive civil file. Most punctual 

Good 


Year 1977-78 


Net Result : 


Knowledge of Law and Judicial capacity: 


Good 


Entry against almost ali the columns in 
the Report-Good. 
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General Remarks : 


Net Result : 


the pattern prescribed; that Sessions 
trials were not conducted quickly and 
that (he) granted unduly long adjou- 
rnments of about a month or so for 
examination of accused and defence 
witnesses. The appellant sent a pro- 
mpt reply to it on March 28, 1980 
refuting the correctness of the above 
remarks. We have gone through the 
said reply. On going through the facts 
mentioned therein, we _ feel that 
the remarks against him appear to 
be totally uncharitable. It shows that 
the appellant has disposed of more 
number of cases than what ordinarily 
could be disposed of during the relev- 
ant period. We are not informed of 
what action was taken on his prayer 
for expunging the said remarks). 
Year 1980-81 

His out turn during the year was 
about 200 percent. The quality of 
work may be classed as good. ‘B’ 
category. No specific complaints were 
received against him about his beha- 
viour or integrity.” 

8. The above reports no doubt 
speak for the themselves as stated in the 
counter affidavit of the Additional 
Registrar. But they all speak in fav- 
our of the appellant and not against 
him. A perusal of these reports sho- 
ws that there was nothing against the 
appellant which necessitated the action 
which was taken against him. In 
the state of the above record it was 
impossible to take the view that the 
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Has good grasp of facts and law. Judg- 
ments in proper form and well written. 

Good 

appellant was liable to be compulso- 
rily retired, unless there was any other 
circumstance which was adverse to him. 
We have found it necessary to incor- 
porate in this judgment the relevant 
confidential remarks in great detail 
only to show that the action af the 
High Court was not called for. We 
may state here that the learned counsel 
for the High Court very fairly 
Stated that there was no other circu- 


_mstance against the appellant during 


the period subsequent to 1971 which 
would support the order of compul- 
sory retirement. From what has been 
stated we find that the decision taken 
by the High Court in respect of the 
appellant is arbitrary as it was mainly 
based on the entries that were 
made about 20 years before the date 
on which the decision was taken. De- 
pendence on such stale entries cannot 
be placed for retiring a person com- 
pulsorily, particularly when the officer 
concerned has been promoted subse- 
quent to such entries, as held by 
this Court in D. Ramaswami’s case 
(1982 (3) SCR 75 (supra). In that case 
one of us (Chinnappa Reddy, J.) obser- 
ved thus at pages 79-80 (of SCR) : 


‘“‘In the face of the promotion of 
the appellant just a few months earlier 
and”? nothing even mildly suggestive 
of inaptitude or inefficiency thereafter, 
it is impossible to sustain the order 
of the Government retiring the appe- 
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lant from service. The learned cou- 
nsel for the state of Tamil Nadu argued 
that the Covernment was entitled 
to take into’ consideration the 
entire history of the appellant includ- 
ing that part of it which was prior 
to his promotion. We do not say 
that the previous history of a Gover- 
nment servant should be completely 
ignored, once he is promoted. Som- 
etimes past events may help to asse- 
ss present conduct. But when there 
is nothing in the present conduct ca- 
sting any doubt on the wisdom of the 
promotion, we see no justification for 
needless digging into the past.” 

9. Inthe result the judgment of 
the High Court is reversed and the 
resolution of the High Court recom- 
mending to the Government that the 
appellant should be compulsorily re- 
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tired and the impugned order passed 
thereon under Fundamental Rule 56 
(3) are quashed. The resolution of 
the High Court that the appellant was 
not fit for promotion to the cadre of 
District and Sessions Judges is also 
quashed. The High Court should now 
consider in the light of this decisions 
whether the appellant was entitled to 
be promoted as a District and Sessi- 
ons Judges as on the date on which 
his immediate junior was promoted 
and make appropriate recommenda- 
tion to the State Government. The 
appellant is entitled to all consequential 
financial and other benefits as ifthe 
order of compulsory retirement had not 
been passed. 

10. The appeal is accordingly allo- 
wed with costs. 


Appeal allowed. 
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OBSERVATION 


Constitution of India, Art. 311 (2)—Order of discharge merely a camouflage for 
an order of dismissal for misconduct—Reasonable opportunity to defend not given— 


Order is liable to be struck down. 
Reversed. | 


Decision of Delhi High Court, D/- 30-8-1982. 


OBSERVED BY 


E. S. Venkataramiah and 
R. B. Misra 


Hon’ble Judges, Supreme Court of India. 


Civil Appeal No. 3040 of 1982, decided on 24-1-1984, between Anoop Jaiswal, 
Appellant v. Government of India and another, Respondents. 


TEXT 


Venkataramiah, J.—June 22, 1981 
was really a bad day for the appellant 
Anoop Jaiswal who having been selected 
by the Union Public Service Commi- 
ssion for appointment in the Indian 
Police Service was undergoing training 
as a probationer at the Sardar Vallabh- 
bhai Patel National Police Academy, 
Hyderabad along with other probati- 
oners. On that day all the probati- 
oners were expected to be present at 
5.50 A.M. at the field where the cere- 
monial drill practice was to be con- 
ducted. Since it was raining at that 
time it appears that the venue was shif- 
ted to the Gymnasium Hall where it 
was proposed to conduct P. T./unarmed 
combat practice and intimation was 
sent to the trainees at the Mess When 
the Assistant Director (Outdoor Train- 
ing) reached the Gymnasium at 5.50 
A.M. none of the probationers had 
reached there. They all reached the 
place 22 minutes late i. e by 6.15 A.M. 


when the rains had abated and the 
parade commenced at 6.15 AM. It 
appears that earlier when a messenger 
sent by the Assistant Director had gone 
to call the probationers they had asked 
for a vehicle to go to the place as it was 
raining. The delay was considered 
as an incident which called for an en- 
quiry. Explanation was called from 
all the probationers. The appellant 
was considered to be one of the ring 
leaders who was responsible for the 
delay. When the appellant was asked 
about the incident he gave his explana- 
tion to the Director of the National 
Police Academy which read thus ; 


STO; 
The Director, 


National Police Academy, 
Hyderabad. | 


Dear Sir, 


In reply to your Memo. dated 
22nd June, 1981 I humbly submit that 
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as for my being late in P.T. by 10 mts. 
I sincerely regret the lapse. But the 
second charge that I instigated others 
to do so is totally baseless and without 
a single iota of truth. I request you 
Sir to make a thorough enquiry into 
such an allegation. I never had nor 
have such plebeian mentatality. 
Thanking you, 
Yours sincerely, 
Sd/- 
Anoop Jaiswal 
2. It would appear that the Direc- 
tor without holding an enquiny into 
the alleged misconduct recommended 
to the Government of India that the 
appellant should be discharged from 
the service. On the basis of the above 
report the Government of India passed 
the order of discharge dated November 
9, 1981 and communicated it to the 
appellant. The material part of the 
order reads thus : 


“No. [-22011/9/81-Pers. ILI Gove- 
ronment of India/Bharat Sarkar Ministry 
of Home Affairs/Grih Mantralaya 

New Delhi-110001, the 9th Nov. 1981 


ORDER 


Whereas the Central Government is 
satisfied that Shri Anoop Jaiswal, appo- 
inted to the Indian Police Service on 
probation on the result of the Civil 
_ Service Examination held in the year 
1979, is unsuitable for being a member 
of the said service, he is hereby dischar- 
ged under clause (b) of Rule 12 of the 
Indian Police Service (Probation) Rules. 
1954, 


E. S. Venkataramiah 
Judge 
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The order of discharge will take 
effect from the date on which it is served 
on the said Shri Anoop Jaiswal 

In the name of and on behalf of the 
President of India. 

Sd/- 
(Narendra Prasad) 
Director” 

3. Onreceipt of the above order 
of discharge, the appellant made a re- 
presentation on November 14, 1981 to 
the Government of India to reconsider 
the matter. It appears that the Director 
of the National Police Academy on this 
occasion recommened that the appell- 
ant may be reinstated. The represent- 
ation was rejected by the Government of 
India on April 8, 1982. Thereafter, he 
filed a petition under Article 226 of the 
Constitution before the High Court of 
Delhi contending that the order of dis- 
charge was violative of Article 311 (2) 
and Article 14 of the Constitution. 
That petition was dismissed by the High 
Court at the stage of admission on Aug- 
ust 30, 1982 after hearing the counsel 
for the Union of India. Against the 
judgment of the High Court, the appell- 
ant has filed this appeal with special 
leave under Article 136 of the Constitu- 
tion. 

4. The main contention of the appell- 
ant before us is that the order discharging 
the petitioner though on the face of it 
appears to carry no stigma is in reality 
an order terminating his service on the 
ground of misconduct alleged to have 
been committed by him on June 22, 1981 
in acting as one of the ring leaders who 
were responsible for the delay of about 
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twenty-two minutes in the arrival of the 
probationers at the Gymnasium and 
that such an order could not have been 
passed without holding an enquiry as 
contemplated under Article 311 (2) of 
the constitution and the relevant rules 
governing such an enquiry. He has also 
contended that the order is based on 
conjectures and surmises and by way of 
illustration he has referred us to para- 
graph 13 of the counter-affidavit which 
reads thus: 
“Para 13: 


The petitioner did not conduct him- 
self fully in accordance with the prescri- 
bed rules and regulations during his 
training period. On one occasion when 
he was sanctioned leave for 16 days in 
the month of May, 1981, he did not re- 
port himself for duty in time. ° He abse- 
nted himself wilfully on 1-6-1981 with- 
out applying for leave for the day. For 
this action, he was warned by the Direc- 
tor against recurrence, of such conduct. 
The period of his wilful absence for one 
day was treated as leave without pay. 
On two earlier occasions, the petition- 
er’s conduct was found prejudicial to 
good order and discipline; on the first 
occasion he was verbally counselled by 
the Chief Drill Instructor and on the 
second occasion a Memo was issued to 
him- 

There was no gradation maintained 
in Academy about the attendance, in 
terms of which the petitioner had the 
record of being second (or may be third) 
highest in the Academy. 

However, this record in this respect 
was otherwise satisfactory”. 
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5. Thereply of the appellant to 
the above allegation is found in paragr- 
aph 6 of the rejoinder affidavit filed by 
the appellant which reads : 


Re: Para 13: The averments made 
in parasl3 of the petition are reiterated 
and the contentions of the respondent 
to the contrary are denied as incorrect. 
It is reiterated that the petitioner con- 
ducted himself fully in accordance with 
Tules and regulations. The allegation 
made by the respondent that I absented 
myself wilfully on 1-6-1981 without 
applying for leave for the day is highly 
misleading. The correct fact is that I 
was sanctioned my Earned Leave on 
15-5-81 fora period of 16 days, and I 
was to report back for duty on 1-6-81 
before 1200 noon. I made arrange- 
ments to reach Hyderabad before 8 00 a. 
m. on 1-6-1981. However, on account 
of late running of train in which I was 
travelling and consequently missing the 
connecting train, I could reach Hyder- 
abad only around noon and I reported 
at 1.00 pm. All these facts were duly 
explained to the Asstt. Director, Out- 
door Training and be permitted to 
attend the afternoon classes on 1-6-81 
which I did. (However, at his suggesti- 
on, I applied for leave forthe day and 
the leave was sanctioned without pay). 
It is incorrect to say that I] was warned 
for this All that the Director said was 
that on such situations, the proper cour- 
se was to apply for a day’s leave which 
I did as stated earlier. It is, therefore, 
very unreasonable to characterise the 
said incident as wilful absence. The 
further allegation that on the earlier 
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occasions, the petitioner’s conduct was 
found prejudicial to good order and 
discipline, is very vague and without 
any particulars. Counselling by the In- 
structor concerned is a routine affair 
and, in fact, the Instructors are meant 
to counsel. Even regarding the second 
occasion, when a memo was said to have 
issued, it is not stated as to what the 
offence was. It is significant to note 
that the respondent has not denied the 
allegation made by me that I was not 
the only one who received such memos 
and that without exception all the pro- 
bationary officers had at some time or 
the other received such memos. I deny 
the rest of the allegations and reiterate 
the averments made in para 13 of the 
petition.” 

6. The learned counsel for the 
parties have cited a number of decisions 
before us in support of their respective 
cases. On going through them we are 
of the view that there is not much diver- 
gence in them as to the true legal princi- 
ples to be followed in matters of 
this nature but the real problem appears 
to be one of application of those princi- 
ples in a given case in determining 
whether the particular action taken amo- 
unts to a punishment attracting Article 
311 (2) of the Constitution or mere 
discharge simpliciter not requiring the 
holding of an enquiry as contemplated 
under Article 311 (2). We shall now 
deal with two leading cases having a 
bearing on the question before us. In 
Parshotam. Lal Dhingra v. Union of 
India 1958 SCR 828: this Court after 
an elaborate consideration of the relev- 
ant provisions of the Constitution and 
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judicial decisions cited before them 


observed. 


“The net result is that it is only in 
those cases where the Government in- 
tends to inflict those three forms of 
punishments that the Government sery- 
ant must be given a reasonable oppor- 
tunity of showing cause against the 
action proposed to be taken in regard 
to them. It follows, therefore, that if 
the termination of service is sought to 
be brought about otherwise than by way 
of punishment then the Government ser- 
vant whOse service is terminated cannot 
claim the protection of Art. 311 (2) and 
the decisions cited before us and referr- 
ed to above, in so far as they lay down 
that principle, must be held to _ be righ- 
tly decided 


The foregoing conclusion, however 
does not solve the entire problem, for 
it has yet to be ascertained as to when 
an order for the termination of service 
is inflicted as and by way of punish- 
ment and when it 1s not......°.°.. 2.9m 


Where a person is appointed toa 
permanent post ina Government ser- 
vice on probation, the termination of 
his service during or at the end of the 
period of probation will not ordinarily 
and by itself be a punishment, for the 
Government servant, so appointed, has 
no right to continue to hold such a post 
any more than the servant employed 
on probation by a private employer is 
entitled to do. Such a termination does 
not operate as a forfeiture of any right 
of the servant to hold the post, for he 
has no such right and obviously cannot 
be a dismissal, removal or reduction 


a 
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in rank by way of punishment............ 

It does not, however, follow that, 
except in the three cases mentioned 
above, in all other cases, termination of 
service of a Government servant who 
has no right to his post, e.g., where he 
was appointed to a post, temporary or 
permanent, either on probation or onan 
officiating basis and had not acquired 
quasi permanent status, the termination 
cannot, in any circumstances, bea dis- 
missal or removal from service by way 
~ of punishment. ............ 


In short, if the termination of ser- 
vice is founded on the right flowing 
from contract or the service rules then, 
prima facie, the termination is not a 
punishment and carries with it no evil 
consequences and so Art. 3ilis not 
attracted. But even if the Government 
has, by contract or under the rules, the 
right to terminate the employment 
without going through the procedure 
through the procedure prescribed for 
inflicting the punishment of dismissal 
or removal or reduction in rank, the 
Government may, nevertheless, choose 
to punish the servant and if ihe termi- 
nation of service is sought to be founded 
on misconduct, negligence, inefficiency 
or other disqualification, then itis a 
punishment and the requirements of 
Art. 311 must be complied with.” 


7. The case of Samsher Singh v. 
State of Punjab (1975) 1 SCR 814 deci» 
ded by a Bench of seven Judges of this 
Court directly deals with the case ofa 
probationer who is discharged from 
service without complying with Article 
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311 (2) of the Constitution. In that case 
two Judicial Officers of the Punjab 
Judicial Service were invoived. For 
purposes of the present appeal it is 
sufficient if we refer to the case pertain- 
ing to Ithwar Chand Agarwal who was 
at the material time serving as a proba- 
tioner in the Punjab Civil Service (Judi- 
cial Branch) By an order dated Decem- 
ber 15, 1969 his services were termina- 
ted. The said order did not contain 


any statement which would attach any 
stigma to the career of the officer con- 
cerned. It reads as follows. 

“On the recommendation of the 
High Court of Punjab and Haryana, the 
Governor of Punjab is pleased to dis- 
pense with the services of Shri Ishwar 
Chand Agarwal, P.C.S.(Judicial Branch), 
with immediate effect, under Rule 7 (3) 
in Part ‘D’ of the Punjab Civil Services 
(Judicial Branch) Rules, 1951, as amen- 
ded from time to time.” 

8. Rule 7(3) ofthe Punjab Civil 
Service (Judicial Branch) Rules, 1951 
relied on in the above order provided 
that on the completion of the period 
of probation of any member of the ser- 
vice, the Governor might on the recom- 
mendation of the High Court confirm 
hipi in his appointment if he was work- 


ing against a permanent vacancy, or if his 
work or conduct was reported by the 


High Court to be unsatisfactory, dis- 
pense with his services or revert him to 
his former substantive post, ifany or 
extend his period of probation and 
thereafter pass such orders as he could 
have passed onthe expiry of the first 
period of probation. In this case Ray, 
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C. J. observed in the course of his Judg- 
ment thus : 


“No abstract proposion can be 
laid down that where the services 
of a probationer are terminated 


without saying anything more in the 
order of termination than that the 
services are terminated it can never 
amount to a punishment in the facts 
and circumstances of the case. If a 
probationer is discharged on the ground 
of misconduct or inefficiency or for 
similar reason without a proper enquiry 
and without his getting a reasonable 
opportunity of showing cause against 
his discharge it may in a given case 
amount to removai from service within 
the meaning of Article 311 (2) of the 
Constitution. 3 
Before a probationer is confirmed 
the authority concerned is under an 
obligation to consider whether the work 
of the probationer is satisfactory or 
whether he is suitable for the post. In 
the absence of any Rules governing a 
probationer in this respect the authority 
may come to the conclusion that on acco- 
unt of inadequacy for the job or for any 
temperamental or other object not invo- 
lving moral turpitude the probationer is 
unsuitable for the job and hence must 
be discharged. No punishment is invo- 
Ived in this. The authority may in 
some cases be of the view that the con- 
duct of the probationer may result in 
dismissal or removal on an inquiry. 
But in those cases the authority may 
not hold an inquiry and may simply dis- 
charge the probationer witha view 
to giving him a chance to make 
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good in other walks of life without 
a stigma at the time of termination 
of probation. If, on the other hand, 
the probationer is faced with an enquiry 
on charges of misconduct or inefficiency 
or corruption, and if his services are ter- 
minated without following the provis- 
ions of Article 31] (2) he can claim pro- 
tection. 


9. Having said so, the learned 
Chief Justice proceeded to examine the 
facts of the case and found that an en- 
quiry officer nominated by the Director 
of Vigilance had recorded statement of 
some witnesses behind the back of the 


officer concerned in respect of certain 
allegations of misconduct and had on 


that basis made a report tothe High 
Court and that the High Court had 
after accepting the said report, made a 
recommendation to the Governor to the 
effect that the officer was not a suitable 
person to be retained in service. The 
order of termination was because of the 
recommendations in the report. Then 
the learned Chief Justice observed : 


“The order of termination of the 
services of Ishwar Chand Agarwal is 
clearly by way of punishment in the 
facts and cricumstances of the case. 
The High Court not only denied Ishwar 
Chand Agarwal the protection under 
Article 311 but also denied itself the 
dignified control over the subordinate 
judiciary. The form of the order is not 
decisive as to whether the order is by 
way of punishment. Even an innocuo- 
usly worded order terminating the ser- 
vice may in the fact and circumstances 
of the case establish that an enquiry in- 


Report No. 96, p 07 


to allegations of serious and grave char- 
acter of misconduct involving stigma 
has been made in infraction of the pro- 
vision of Article 311. In such a case 
the simplicity of the form of the order 
will not give any sanctity. That is exa- 
ctly what has happened in the case of 
Iswar Chand Agarwal. The Cader of 
termination is illegal and must be set 
aside.” 

10. Krishna lyer, J. who agreed 
with the learned Chief Justice had at 
the end of this judgment this to say, 

“Again, could it be that if you 
summarily pack off a probationer, the 
order is judicially unscruitable and imm- 
une ? If you conscientiously seek to 
satisfy yourself about allegation by 
some sort of enquiry you get caugh in 
the coils of law, howevcr: harmlsssly 
the order may be phrased. And, so this 
sphinx-complex has had to give way to 
later cases. In some cases the rule of 
guidance has been stated to be ‘the sub- 
stance of the matter’ and the ‘founda- 
tion’ of the order. When does ‘motive’ 
trespass into ‘foundation’? When do 
we lift the veil of form to touch the 
‘substance’? When the Court says so. 
These ‘Freudian’ frontiers obviously fail 
in the work-a-day world and Dr. Tri- 
pathi’s observation in this context are 
not without force. He says : 

‘‘As already explained, in a situa- 
tion where the order of termination 
purports to bea mere order of discharge 
without stating the stigmatizing results 
of the departmental enquiry a search for 
the ‘substance of the matter’ will be in- 
distinguishable from a search for the 
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motive (real, unrevealed object) of the 
order. Failure to appreciate this rela- 
tionship between motive (the real, but 
unrevealed object) and from (the appa- 
rent, or officially revealed object) in the 
present context has led to an unreal in- 
terplay of words and phrases wherein 
symbols like ‘motive’, ‘substance’ ‘form’ 
or ‘direct’ parade in different combina- 
tions without communicating precise 
situations or entities in the words of 
facts.” 

11. On behalf of the Union of In- 
dia reliance has been placed on State of 
Punjab v. Sukh Raj Bahadur (1968) 3 
SCR 234. Union of India v. R. S. Dha- 
ba (1969) 3 SCC 603, State of Bihar v. 
Shiva Bhikshuk Misra (1971) 2 SCR 
191 R-S. Sial v. State of U.P. (1974) 3 
SCR 754 State of U.P. v. Rama Chandra 
Trivedi (1977) 1 SCR 462 I. N. Saksena 
v. State of Madhya Pradesh (1967) 2 
SCR 496. We have gone through these 
decisions. Except the case of Ram 
Chandra Trivedi (supra all other cases 
referred to above were decided prior to 
the decision in Samsher Sing’s case (AIR 
1974 SC 2197) (supra) which isa judg- 
ment delivered by a Bench of seven Jud- 
ges. As pointed out by us in all these 
cases including the case of Ram Chan: 
dra Trivedi (supra) the principle applled 
is the one enunciated by Parshotam Lal 
Dhingra’s case (AIR 1958 SC 36) (supra) 
which we have referred to earlier. It is 
urged relying upon the observation in 
Shri Sukh Raja Bahadur’s case (supra) 
that it is only when there is a full scale 
departmental enquiry envisaged by Ar- 
ticle 311 (2) of the Constitution i. e. an 
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enquiry officer is appointed, a charge- 
sheet submitted explanation called for 
and considered, any termination made 
thereafter will attract the operation of 
Art, 311 (2) It is significant that in 
the very same decision it is stated that 
the circumstances preceding or atten- 
dant on the order of termination of ser- 
vice have to be examined in each case, 
the motive behind it being immaterial. 
As observed by Ray, C. J. in Samsher 
Singh’s case (supra) the form of the or- 
der is not decisive as to whether the 
order is by way of punishment and that 
even an innocuously worded order term- 
inating the service may in the fact and 
circumstances of the case establish that 
an enquiry into allegations of serious 
and grave character of misconduct in- 
volving stigma has been made in infrac- 
tion of the provision of Art. 311 (2). 

12. It is, therefore, now well sett- 
led that where the form of the order is 
merely a camouflage for an order of dis- 
missal for misconduct it is always open 
to the Court before which the order is 
challenged to go behind the form and 


ascertain the true character of the order. 


If the Court holds that the order though 
in the form is merely a determination 
of employment is in reality a cloak for 
an order of punishment, the Court 
would not be debarred, merely because 
of the form of the order, in giving effect 
to the rights conferred by law upon the 
employee. 

13. In the instant case, the period 
of probation had not yet been over. 
The impugned order of discharge was 
passed in the middle of the probation- 
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ary period, An explanation was called 
for from the appellant regarding the all- 
eged act indiscipline, namely, arriving 
late at the Gymnasium and acting as 
one of the ring leaders on the occasion 
and his explanation was obtained. Sim- 
ilar expJanations were called for from 
other probationers and enquiries were 
made behind the hack of the appellant, 
Only the case of the appellant was dealt 
with severly in the end. The cases of 
Other probationers who were also con- 
sidered to be ring leaders were not seri- 
ously taken note of even though the 
order of discharge may be non-commit- 
tal, it cannot stand alone. Though the 
nothing in the file of the Government 
may be irrelevant, the cause for the 
order cannot be ignored. The recom- 
mendation of the Director which is the 
basis or foundation for the order should 
be read along with the order for the 
purpose of determining its true chara- 
cter. If on reading the two together the 
Court reaches the conclusion that the 
alleged act of misconduct was the cause 
of the order and that but for that inci- 
dent it would not have been passed 
then it is inevitable that the order of 
discharge should fall to the ground as 
the appellant has not been afforded a 
reasonable opportunity to defend him- 
self as provided in Art. 311 (3) of the 
Constitution. 


14. The Union of India has pla- 
ced before us all the relevant mate- 
rial including the recommendations of 
the Director of the National Police 
Academy that the appeilant may be 
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reinstated. In this case, as stated above 
explanation was called from _ the 
appellant and other probationers. Ex- 
‘planations were received and all the 
probationers including the appellant 
were individually interviewed in order 
to ascertain facts. Explanation sub- 
mitted by him and the answers given 


mitted by him and the answers given 
by others had weighed with the Dir- 


ector before making the recommend- 
ation to the Government of India on 
the basis of which action was taken. 


The only ground which ultimately 
prevailed upon the Director was that 


the appellant had not shown any sign 
of repentance without informing him 
that his case would be dealt with 
leniently if he showed any sign of 
repentance In fact in the very first 


reply he gave to the Director on being 
asked about the incident which 


took place on June 22, 1981, the 
appellant stated ‘I sincerely regret the 


lapse’. Neither in the letter which 
the Director first wrote to the Cent- 


ral Government nor in the counter- 


affidavit filed in this Court, due imp- 
ortance has been given to the said ex- 


pression of regret and it is further 
seen that no additional lapse on the 


part of the appellant between June 
22, 1981 and the date on which the 


Director wrote the letter to the Cen- 
tral Government, which would show 
that the appellant had not shown 
any sign of repentance is pointed out, 


although there is a reference to his 
reporting to duty late on an earlier 


date on June 1, 1981. On going thr- 
ough the above record before the Co- 
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urt and taking into account all the 
attendant circumstances we are satis- 
fied that the Director wished to make 
the case of the appellant an example 
for others includng those othere 


probationers who were similarly situ- 


ated so that they may learn a lesson the- 
refrom. 


15. A narration of facts of the case 
leaves no doubt that the alleged act of 
misconduct on June 22, 1981 was the 
real foundation for the action taken 
against the appellant and that the 
other instances stated in the course 
affidavit are mere allegations which 
are put forward only for purposes of str- 
engthening the defence which is other- 
wise very weak. The case is one which 
attracted Art. 311 (2) of the Constitut- 
ion as the impugned order amounts 
to a termination of service by way of. 
punishment and an enquiry should have 
been held in accordance with the said 
constitutional provision. That admit- 
tedly having not been done, the impug- 
ned order is liable to be struck down. 
We accordingly set aside the judgm- 
ent of the High Court and the 
impugned order dated Nov. 9 1981 
discharging the appellant from service 
The appellant should now be reinsta- 
ted in service with the same rank 
and seniority he was entitled to before 
the impugned order was passed as if 
it had not been passed at all. He 
is also entitled to all consequential 
benefits including the appropriate 
year of allotment and the arrears of 
sarary and allowances up to the the date 
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of his reinstatement. 
accordingly allowed. 


The appeal is 


16 The appellant had to face 
this case just at the commencement 
of his career. We have allowed his 
claim in the name of the Constitu- 
tion. This should help him to regain 
his spirit and also encourage him to 
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turn out to be public servant in the 
true sense of that empression. 


17. Having regard to the facts 
and circumstances of the case, wa 
feel that the parties should be direc- 
ted to bear their own costs. 


Appeal allowed. 
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OBSERVATION 


Premature Retirement—Police constable—Participation in police agitation — 
Suspension—Constable reinstated as per dicision of Supreme Court and compulsorily 
retired on same day—Order held, was not in public interest but to make pretence of 
reinstatement and get rid of the constable C.W.P. No. 1137 of 1983, D/- 18-7-1983 
(Punjab & Har) Reversed. Constitution of India Art. 311) Punjab Civil Services 


(Premature Retirement) Rules (1975), R. 3. 
OBSERVED BY 


D. A. Desai and 
Ranganath Misra, 


Hon’ble Judges, Supreme Court of India. 
| IN 


Civil Appeal No. 1649 of 1984, decided on 13-3-1984, between Baldev Raj, 
Ex-Constable, Appellant v. State of Punjab and others, Respondents. 


TEXT 


Desai, J. :— special leave granted. 

4. liis rather unfortunate that the 
respondents despite the judgment of 
this Court in Sengara Singh v. State of 
Punjab (1983) 4 SCC 225 by their inac- 
tion force law paid police constables 
to come to this Court and occasionally 
devious methods are employed to circu- 
mvent the decision. 

3. In Sengara Singh’s case, this 
Court held that the State Government 
cannot discriminate in the matter of 
condoning the lapes between two gover- 
nment servants wholly similarly situa- 
ted. This Court held as under : 

“Asa sequel to police agitation, 
the State Government dismissed about 
1100 members of the Police Force on 
the allegation that they participated in 


the agitation. The State Government 
also filed criminal prosecutions against 
a large number of the agitators. Subse- 
quently, the State Government reinsta- 
ted 1000 dismissed members of the 
police Force in their original posts and 
withdrew the criminal cases against 
them. If the filing of the criminal cases 
was the distinguishing feature, which 
would distinguish the case of the pre- 
sent appellants from others, that feature 
has become irrele vant because the crimi- 
nal cases against those who were subse- 
quently reinstated have been withdrawn. 
It is not suggested that the present 
appellants were leaders or indulged 
into more violent activities. We repea- 
tedly questioned the learned counsel 
to specify the distinguishing feature 
of the present appellants from thoseins 
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whose case the Committee recommen- 
ded the reinstatement and the State 
Government accepted the recommenda- 
tions. There is not an iota of evidence 
which would distinguish the case of the 
present appellants from those who were 
the beneficiaries of the indulgence of 
the Committee and the largesse of the 
State. The net result has been that the 
present appellants bave been arbitrarily 
weeded out for discriminatory and 
more severe treatment than those who 
were similarly situated. This discrimina- 
tion is writ large on the record and the 
Court cannot overlook the same.”’ 


This Court directed reinstatement 
of the appellants in that case. It appea- 
red that some of the members of the 
Police Force who could not afford the 
luxury of rushing to this Court, subse- 
quently at intervals approached the 


Court for similar relief, and the 
same was invariably granted. It 
was also pointed out to the lear 


ned counsel for the respondent State 
that the State should extend the benefit 
of the judgment of this Court to all who 
are similarly situated However, the 
response is unsatisfactory. This case 
will illustratce the same. 


4. Appellant joined service as 
constable in the Police Force of Punjab 
on July 7,1951. It was alleged that 
he participated in the agitation 
by the members of the Police 
Force in the year 1979. He was 
prosecuted for an offence under Sec. 
29 of the Police Act read with Sec. 
9 of the Punjab Security and F. C. M. 
Act. Conseguent upon the launching 
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of the 
suspended from 


prosecution, appellant was 
service. But it is 
admitted that the prosecution was 
subsequently withdrawn. Thereafter, 
the appellant was reinstated on Fedru- 
ary 11,1980 and on the same day he 
was compulsorily retired from service, 
after giving him pay for a period of 
three months in lieu of notice. The 
appellant contended that order of 
comulsory retirement was a device to 
circumvent the decision of this Court 
and, therefore, a mere show was made 
of reinstating him in service and 
compulsorily retiring him from service 
on the same day. The appellant accor- 
dingly questioned the validity of the 
order of compulsory retirement in Civil 
Writ Petition No. 1137 of 1983 in the 
High Court of Punjab and Haryana at 
Chandigarh. A Division Bench of the 


High Court dismissed the petition in 


limine Hence this appeal by special 
Jeave. 

5. A notice to show cause was 
issued calling upon the respondents to 
explain why special leave should not be 
granted. Mr S. K. Bagga, learned 
counsel appeared for the respondents, 
When the matter came up before this 
Court on January 30, 1984 after perus- 
ing the counter-affidavit filed by one 
Shri SS. Bains, I-P.S. Senior Superint- 
endent of Police, Sangrur, the respond- 
ents were called upon to produce the 
file relevant to the order of compulsory 
retirement of the appellant. We spcifi- 
cally asked the respondents to inform 
the court as to who proposed the 
compulsory retirement of the appellants 
and who finally accepted the proposal 
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and which public interest was sought to 
be served by compulsorily retiring the 
appellant on the same day on which he 
was reinstated in service. We also called 
upon the respondents to disclose the 
annual confidential reports in respect of 
the appellant which may have been 
taken into consideration in reaching the 
‘conclusion that it was necessary in Public 
‘interest to retire the appellant from 
service’ 

6. In response to this query, Shri 
S S. Bains has filed his further -affidavit 
in which he has stated that one Shri 
Baljit Singh Bhullar,. IPS, the then 
Superintendent of Police, Sangrut 
passed the orders of compulsory retire- 
ment of the appellant on his own and 
that the relevant consideration as set 
out in the Punjab Civil Services 
(Premature Retirement) Rules, 1975 
were taken into consideration at the 
time of passing the impugned order. 
This rule provides that the appropriate 
authority shall, if is of the opinion that 
it is in public interest to do so, have 
the absolute right by giving an 
prior notice in writing to retire that 
employee on the date on which he 
completes twenty five years of qualifying 
service or attains fifty years of age or 
on any date thereafter to be specified 
in the notice.” 

7, Mr. S. K. Bagga, learned coun- 
sel for the respondents urged that the 
appellant was compulsorily retired in 
public intrest. Public interest is an 
unruly horse and once it is alleged that 
the order was a device to circumvent 
the decision of this Court, it was 
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obligatory upon the respondents to 
explain why it became necssary to retire 
the appellant in public interest. It is 
true that dead wood has to be weeded 
out that itself should not become a 
cloak to wreak vengeance. The officer 
who passed the order of compulsory 
retirement has not filed his counter- 
affidavit explaining the circum- 
stances in which he cousidered it in 
public interest to compulsorily retire 
the appellant. Mr. S. S. Bains, who has 
filed the counter-affidavit claims to have 
no knowledge of the circumstances 
which necessitated compulsory retire- 
ment of the appellant. It is in this 
background and keeping in view the 
fact that while the appellant was reins- 
tated on February 11, 1980 in the fore- 
noon, on the same day ia the afternoon 
he was compulsorily retired from ser- 
vice. In effect the decision io reins- 
tate. was taken simultaneously with the 
decision to retire him. It is in the 
backdrop of these facts which left us 
agitated that we called upon the respon- 
dents to disclose the file in which admi: 
nistrative decision was taken. It may 
be mentioned that no privilege is claim- 
ed. The file is not shown 9n the speci- 
ous plea that no such file is maintained. 
It is conceded in para 5 of the counter- 
affidavit that no annual confidential 


reports are maintained in the case of 
constables. This left us completely 


guessing as to what must have weighed 
with the competent authority to pass 
the impugned order of retirement which 
is a bold order merely reciting the words 
of the relevant rule. The order of 
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compulsory retirement affects the live- 
lihood of the person in whose respect 
the order is made and it cannot be left 
to the guess work to decide what pro- 
mpted the making of such an order 
We are disinclined to accept the submi- 
ssion that no file was maintained. In 
the absence of any record and the 
annual confidential reports, it must be 
confessed that there was no material 
before the competent authority to pass 
the impugned order. When in view 
of the judgement of this Court it 
became obligatory to reinstate the 
appellant service, the power to order 
compulsory retirement was exercised 
not in pulic interest but to makea 
pretence of instatement and to. get 
rid of the appellant. The High Court, 
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in our opinion, was clearly, in error 
in dismissing such a petition in limi- 
ne. Accordingly, this appeal succeeds 
and is allowed and the order of 
compulsorily retiring the appellant from 
service dated February 11, 1980 is 
quashed and set aside. If the appe- 
llant has not reached the age of su- 
perannuation, he must be reinsated 
in service. If he had reached the 
age of superannuation, he should be 
paid the salary, wages and other ter- 
minal benefits for the peaiod February 
11, 1980 till the date of his super- 
annuation. The respondents shall pay 
the costs of the appellant quantified 
at Rs. 1,000/- 


Appeal allowed. 
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OBSERVATION 


Constitution of India, Arts, 14, 


16—Appointment—Reservation—Govt. order 


roviding 18%reservation for Scheduled Castes—Appointment denied to candidate, 
jmember of Schedule Castes, without followiog a roster register contemplated by 
sovt. order, on the ground that more than 21% of the posts in the Grade IIL in 


vhich said post fell were already being manned by people belonging to Scheduled 
-astes at jhe relevant time - Not proper. (Paras 5, 6). 


OBSERVED BY 


R.S. Pathak and 
Ranganath Misra 


Hon’ble Judges, Supreme Court of India. 


Writ Petn. No. 4007 of 1982, decided on 13-4-1983, between Hira Lal, Petitioner 
v. The District Judge, Ghaziabad and others, Respondents. 


TEXT 


Ranganath Misra, J:—Petitioner, 
who offered himself as a candidate for 
one of the posts of Stenographer in 
Hindi in the establishment of District 
Judge at Gaziabad in the State of Uttar 
Pradesh, has come with this petition 
under Article 32 alleging the violation 
of his fundamental rights enshrined in 
Articles 14 and 16 of the Constitution. 
He has pleaded that he is a member of 
the scheduled castes and the State Gove- 
tment bya general order in March 
1965 had directed that ‘‘in services sub- 
ordinate to U.P. Government for recr- 
uitment through competition” 18% of 
the posts should be reserved for mem- 
bers of the scheduled castes. He further 
alleged that when six vacancies in the 
post of Stenographer in Hindi were 
advertised to be filled up and he offered 
himself as a candidate, he was examined 


in shorthand test on April 17, 1982, 
and was shown in the third place in the 
list of successful candidates pubished 
on April 24, 1982, and was called to an | 
interview on May 1, 1982. According to - 
him, the final list of successful candi- 
dates his Position was shown as No. 
7 and. therefore, he was not selected. 
He complains that he was downgraded 
from the third place without justificati- 
on, and if the Government order of rese- 
rvation of 18% had been kept in view, 
he should have been selected even if he 
secured the seventh place in the merit 
list. 

2 In the return to therule, the 
Additional District Judge of Ghaziabad 
has indicated the petitioner had 
secured eighth place in shorthand test 
and his name figured as No. 3 in the 
list of successful candidates as it has 
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been drawn up in alphabetical order. 
At the interview he improved his posit- 
ion and was ultimately shown as No. 7. 
In the selection no reservation had been 
intended to be made in view of the pos- 
ition that post of Stenographer is cover- 
ed under Class IIL service and the total 
strength*of Class [Il employees in the 
judgeship of Ghaziabad as on May l, 
1982, was 132 and there were as many 
as 28 among them belonging to the 
scheduled castes which came to more 
than 21%—3% above the reservation. 
An assertion was made that the process 
of recruitment had been fair and bona- 


fide. 
3 A rejoinder has been filed by 


the petitioner accepting the position 
that “‘the written test and the interview 
were done without any mala fide” but 
reiterating the contention that the direc- 
tion regarding reservation should have 
been applied and the petitioner appoint- 


ed on selection 
4. Itis not the case of the answe- 


ring respondent that reservation indicat- 
ed in Government order of 1965 was 
not applicable to the relevant recruit- 
ment and the assertion of the petitioner 
that in the previous years provision of 
reservation was implemented has also 
not been disputed. The scheme in the 
Government order contemplates a roster 
register for every 25 vacancies and pre- 
scribes the following mode: 


(i) 1 reserved for scheduled 
castes. 

(2) 2-6 unreserved. 

(3) 7 reserved for scheduled 


castes. 
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(4) 8-12 unreserved. 


(5) 13 reserved for scheduled 
castes. 

(6) 14-18 unreserved. 

(7) 19 reserved for scheduled 
castes. 

(8) 20-24 unreserved. 

(9) 25 reserved for scheduled 
castes. 


). Paragraph 2 of the Government 
order states : ‘ifin an particular year 
there are only two vacancies, no more 
than on should be considered reserved 
and if there is only on that should be 
considered unreserved; the reservation 
shall be valid up to three years’ When 
six vacancies were being filled up a time 
in one year, if the roster was to be foll- 
owed, one of posts would indisputably 
have gone to the candidate of the sched- 
uled castes. The stand taken in the 
counter-affidavit that more than 21% 
of the posts in the Grade ILI of the cadre 
judge ship were being manned by the 
people belonging to the scheduled castes 
at the relevant time is no answer to the 
prescription the roster. It is not 
known whether some of the recruits 
of earlier years already in service 
belonging to the scheduled castes had 
come on the basis of overall merit with- 
out reference to reservation. 


6. On the premise, if the provision 
of reservation had to be kept in view, 
the petitioner was bound to have been 
recruited. We allow the petition. AS | 
per the roster, he was entitled to be 
appointed against the first vacancy. 
We, therefore, direct the appointing 
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authority to appoint the petitioner in list shall be retained. 
that vacaucy and five out of the six who 
are respondents 3 to 8 before us accor- 


ding to their position in the final merit Petition allowed. 


7. Wemake no order as to costs. 


Se cealieenemeeiieienescnaniammenemed 
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TO OBBY 
NO MASTER BUT THE LAW 
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OBSERVATION 


(A) Prevention of Corruption Act (2 of 1974), S 5 (1) (b) —Demanding and acc- 
epting illegal gratification—Oral evidence corrborated by circumstantial evidence— 
Circumstantial evidence ‘consistent with quilt of accused and not consistent with his 
innocence—Prosecution case has to be accepted—Trap witnesses, not independent— 
Immaterial, (Evidence Act (1872), S. 3) 

(B) Criminal P. 1973 (2 of 1974), S. 378—Appeal against acquittal—High Court 
in appeal aquitting accused convicted by lower Court—High Court resorting to surmi- 
ses and conjectures without having any basis— No such plea or defence taken by accu- 


sed—Decision of High Court cannot be sustained. Criminal Appeal No. 1237 of 
_ 1979, D/-22-7-1980 (All), Reversed. 


OBSERVED BY 


S. Murtaza Fazal Ali, 


A. Varadarajan and 
M. P. Thakkar 


Hon’ble Judges Supreme Court of India. 


IN 


Criminal Appeal No. 609 of 1981, decided on 21-9-1983, between vale of UP. 
Appellant v. Dr G.K. Ghosh, Respondent. 


\ 


TEXT 


Thakkar, J. :-A doctor ina Gove- 
tament Hospital was found quilty of 


by the High Court in this appeal by 
special leave. 


demanding and accepting illegal grati- 
fication from the iather of a patient un- 
der his treatment at the Hospital and 
was convicted for an offence under Sec- 
tion 5(1) (d) of Prevention of Corrup- 
tion Act, 1947, and for an offence under 
Section 161 of Indian Penal Code by the 
Special Judge, Kanpur. The appeal pre- 
ferred by the convict, Dr. Ghosh was 
allowed, and the order of conviction 
and sentence was set aside by the High 
Court. The State has called into ques- 
tion the said order of acquittal rendered 


2. The High Court allowed the 
appeal on forming the opinion that Di. 
Ghosh (the respondent herein) might 
have demanded and accepted the amo- 
unt as and by way of his professional 
fees inasumch as a Government doctor 
was permitted to have private practice 
of his own as per the relevant rules, 
though such was not his defence at any 
Stage. 

3. Having regard to the facts and 
circumstances of the case, even the lear- 
ned councsel for the respondent is una- 
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ble to support the reasoning which found 
favour with the High Court. The 
respondent accused had not offered any 
such explanation in his statement recor- 
ded under Section 313 of the Code of 
Criminal Procedure. In fact the defe- 
nce of the respondent before the Sessi- 
ons Court was that he had never accep- 
ted any such amount from P.W. 3 Babu- 
lal. it was his case that the story rega- 
ding passing of the currency notes was 
connected and that he had not accepted 
any currency notes from P.W. 3, as alle- 
ged by the prosecution. According to 
him he had been ‘framed’. What is 
more, it is obvious that if the respon- 
dent had accepted monetary considera- 
tion in respect of a patient being treated 
at the Government hospital, it could 
scarcely have been contended that it 
was a part of permissible private prac- 
tice and not illegal gratification. The 
High Court resorted to surmises and 
conjectures for which there was not the 
slightest basis, apart from the fact that 
no such defence was taken and no such 
plea was ever advanced by the respon- 
dent accused. Under the circumstances 
the decision of the High Court cannot 
be sustained on the basis of the reason- 
ing which found favour with it. The 
finding of guilt, recorded by the Sessi- 
ons Court, will therefore have to be exa- 
mined afresh on merits, since the High 
Court has altogether failed to undertake 
the exercise of scrutinizing, and making 
assesment of the evidence. If only the 
High Court had performed this function 
as usual, and had recorded its finding 
in regard to the question of reliability 
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and credibility of witnesses, and. after 
weighing the probabilities and taking 
into account the circumstantial evidence, 
had recorded a finding of fact, as it 
was expected to do, we would not have 
been obliged to undertake this function 
which properly falls within the sphere of 
the High Court in its capacity as the ap- 
pellate court. Asitis, in the peculiar 
facts and circumstances of the case, we 
have no option but to do so here. 

4. The prosecution case broadly 
stated is as under. 

5. Respondent was an Orthopaedic 
Surgeon in the UHM Hospital at Kan- 
pur. He was incharge of the Orthopae- 
dic Department. In his capacity asa 
Government Medical Officer he was all- 
otted an official residence within the 
campus of the Hospital. As per the 
then prevailing rules he was permitted 
consultation practice at his residence in 
the evening. .One Kumari Ramsri, 13 
years’ old daughter of P.W. 3, Babu Lal 
a worker employed in a parachute fac- 
tory as a_ packer was suffering from 
bone T. B. and was admitted to the 
UMH (?) Hospital on 18th February 
1976. She was referred to the Orihopa- 
edic section on 19th February 1976. 
She was placed under the treatment of 
respondent Dr. Ghosh. After about 
six or, seven days the respondent asked 
P. W. 3 to remove the patient from the 
hospital saying that she was cured P.W. 
3 objected saying that the condition of 
his child had not improved. The res- 
pondent asked P.W. 3 to see him at his 
residence in the evening. It appears 
that at the hospital Babu Lal learnt 
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that he would have to pay some money 
to the respondent, Dr. Ghosh, if he 
wanted his child to be treated properly 
P. W. 3 therefore paid Rs. 20/-to the 


respondent when he called on him at his 
residence in the evening as suggested 


earlier. Thereupon the respondent told 
P. W. 3 that his child would be permi- 
tted to remain in the hospital for treat- 
ment. Even so some seven or eight days 
later the respondent asked P. W. 3 to 
remove the child fromthe hospital. It 
appears that P. W. 3 gathered the imp- 
ression that he would have to pay mo- 
ney to the respondent for obtaining pro- 


per treatment at the hospital. P. W. 3 
in this background madea request to 


the respondent to issue a certificate so 
that he could get a loan or advance for 
the medical expenses. The respondent 


told P. W 3 that he would have to pay 
a sum of Rs 250/-to obtain a certificate: 


‘to enable him to obtain a loan of Rs. 
500/-P. W 3 refused to accede to the 
demand Thereupon the respondent 
told him to remove the patient from the 
hospital. In view of what transpired, 
P. W.3 met the respondent on March 
13, 1976, and requested him to issue a 
certificate to enable him to obtain a 
loan from the factory. The respondent 
again told him that he would not issue a 


certificate unless his demand for Rupees 
250]-was met. P. W. 3 made entreaties 


to the respondent but the respondent 


did not relent. He told him to remove 
the patient from the hospital. There- 


upon P. W.3 promised to the respon- 
dent that he would make some payment 
immediately and that the remaining 
amount would be paid shortly thereafter 


Led. 
M. P. Shakkar 
Judge 


Supreme Court of India 


P. W. 3 went back to bring the money. 
It appears that he felt exasperated and 
conceived the idea of trapping the res- 
pondent at this juncture. He had five 
currency notes of the denomination of 
Rs. 10/-with him. He noted down the 


numbers of these notes and carried the 
sum with him when he again approach- 


ed the respondent. The respondent 
accepted the five currency 
notes but refused to issue 
a ceftificatc unless the remaining 


amount of Rs- 200/-was paid to him, 
though P.W.3 promised to pay the 
ramaining amount within three or four 
days, P. W. 3 was thereupon very much 
annoyed by the attitude of the respon- 
dent and he decided to approach the 
Vigilance Department. He approached 
the Vigilance Officer and lodged compl- 


aint exhibit KA-8 on March 31, 1976. 
It appears that he had borrowed Rs. 


200/-with a view to provide the curr- 


ency notes for laying atrap. He had 
carried 20 ten-rupee notes with him. 


In the complaint lodged by him, Exhi- 


bit KA-8, he specified the numbers of 
the 5 ten rupee notes which he had alre- 


ady given to the respondent on the earl- 
ier occasion, the numbers of which he 
had noted down’ previously. He also 
specified the numbers of the 20 ten- 
rupee notes provided by him at the time 
of the lodging the complaint. The Sup- 
erintendent of the Vigilance Departme- 
nt Shri I. P. Bhatnagar, called his 


Deputy, Dy. S.P. Pandey, and asked 
him to do the needful in the matter. 


Dy. S.P. Pandey asked P. W. 3 to 
meet him on April 2, 1976 at 5-30 p. m. 
in Kaushik Park. Meanwhile, Superint- 
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endent Bhatnagar contacted the Direct- 
or Vigilance Department and moved 
competent authority for the requisite 
permission. The | Commissioer-cum- 
Secretary of the Vigilance Department, 
Shri Khodaiji, granted written permissi- 
on to laya trap against respondent 
Dr. Ghosh _ on receiving the 
sanction Superintendent Bhatnagar 


directed Dy. S. P. Pandey to proceed 
to lay thetrap. It is the prosecution 


case that therafter P. W. 3 contacted 
Dy. S P. Pandey at Kaushik Park on 
April 2, 1976 at 5-30 p.m. Two witness- 
ed were called. The-currency notes were 
handed over to S.W.1, Inspector 
Bahadur Singh Initials were 
made on the 20 G. notes, the notes 
were treated with Phenolphthalein powd- 
er and the plan of the trap was explain- 
ed to P. W. 3, the public witnesses, and 
to the members who were to accompany 
the party. 

6. As per the plan, initially, Sham 
Lal and Thakur Parshad were sent to the 
consultation room of the respondent on 
the second floor of residence. What 
transpired need not be stated as he has 
not been examined as a witness. After 
Sham Lal returned, P. W. 3, alongwih 
P. W. 2 Constable Bachu Lal, entered 
the Consultation room, P W. was in 
plain clothes and had posed as the elder 
brother of P W. 3 When both of them 
entered the Consultation room, respon- 
dent enquired from P. W. 3 whether he 
had brought the money. P. W.3 then 
handed over the 20 ten-rupee notes 
which had been treated with the powder 
and the numbers of which had been not- 
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ed down in the complaint against the 
respondent. The respondent took these 
notes in hands and placed the same 
in the left front pocket of his bush-shirt 
Thereafter the respondent took the 
form on which he was to issue the cert- 
ificate from P. W. 3 and started filling 
in the details. The form wasa _ typed 
one and there were blank space which 
were required to be filled in. The typed 
portion appeared as under : 


Certified that Shri/Km.————-—- 
D/o Shri———-——-— ———--—...- — 
of ORDNANCE PARACHUTE FAC- 
TORY, Kanpur has been admitted in — 
the Hospital for the treatment of——- 
He will stay in Hospital for——days. 
The anticipated expenditure likely to 


incur is Rs ———Shri——-—-— is recom- 
mended to draw Medical Advance of 
Rs.-—-— - —from—— ———— from his 
employer. 

STATION - KANPUR MEDICAL 
OFFICER. 

DATE : 


7. The respondent filled in the 
name of the patientin the first and 
mentioned her age (Ramsri, 13) in his 
own hand by pen. He also mentioned 
the name of P. W. 3 (Babu Lal) in the 
relevant column in the second line. In 
the fourth line in the blank space he 
mentioned the name of the disease (T. 
B. Lef. Hip) He also mentioned the 
date of admission in his own hand (18- 
2-76). Having filled in these blanks he 
was about to fill up the blank in the 
fifth line for mentioning the number 
of days for which the patient was retai- 
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ned in the hospital and to mention the 
sstimated amount of expenditure and 
to fillup the details in the remaining 
columns. At this juncture, it is the 
prosecution case, the members of the 
raiding party carried out the raid in 
the wake of a signal given by P. W. 2 
Bachu Lal as per the instructions given 
at the time of arranging the plan. Since 
the respondent was interrupted when 
he was filling up the blanks, ‘he could 
not complete the form and make his 
signature. The half-filled certificate form, 
mx. KA-5, was seized in the presence 
of the public witnesses. The respondent 
was asked if he had accepted money 
from P. W.3. The respondent here- 
upon took out the 20 ten-rupee notes 
from his pocket and handed over the 
same to Dy. S. P. Pandey. The numbers 
of the currency notes were tallied with 
the numbers mentioned in complaint, 
Ex. KA-3, and incorporated in Farad 
Ex. K-Al. The currency notes were 
placed in an envelope which was sealed. 
The hand of the respondent was washed 
in a cup of solution of Sodium Carbo- 
nate in the presence of the witnesses. 
The solution turned red. The purse of 
the respondent was searched. The bush- 
shirt put on by the respondent Ex. KA- 
22, was also seized and a part of the 
bush-shirt was washed in a solution 
which thereupon turned red thereafter 
Dy. S.P. Pandey made enquiry about 
the 5 ten-rupee notes given by P. W. 3 
on the earlier occassion and carried out 
the search of the living room of the 
bungalow which was on the first floor. 
It is the prosecution case that the res- 
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pondent provided the key of the almi- 
rah. It was in the living room and the 
almirah was opened with that key. Two 
ten-rupee notes were found from that 
almirah. The numbers of these notes 
were tallied with two of the five num- 
bers specified in Complaint KA-8. These 

notes were also seized and were placed | 
in an envelope which was sealed. Mean- 
while, the respondent had fainted. The 
copy of the Farad prepared at the time 
of the raid was therefore handed over 
to his wife after obtaining her signature 
on the Farad in token of the receipt of 
the copy thereof. Thereafter the investi- 
gation was taken over by P. W. 6 Dy. 
S. P. Tripathi of the Vigilance establish- 
ment who interrogated the witnesses 
concerned and recorded the statements 
in the course of the investigation. The 


~ sanction for prosecuting respondent Dr. 


Ghosh was obtained from the Governm- 
ent of U. P. and the charge-sheet against 
the accused was submitted in due course. 
At the trial Dr. S. P. Pandey could not 
be examined because he was not alive 
at the relevant point of time (he was 
killed in the course of an encounter 
with dacoits before the trial commen- 
ced). Out of the two public witnesses 
one, P. W. 5 Ram Singh, has been exa- 
mined. The other public witness Thakur 
Prasad has not been examined as his 
evidence would have been of a repeti- 
tive nature. Sham Lal was not exami- 
ned on the ground that he had been 
won over by the defence. Apart from 
complainant. P. W. 3 Babulal, three 
of the members of the raiding party viz. 
P. W. 1 Bahadur Singh, Inspector Vigi- 
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lance Department, and P. W. 2 Cons- 
table Bachu Lal who had posed as the 
brother of P. W 3 and had accompanied 
him when he entered the consultation 


room, were examined at the trial. The def- 


ence examined five witnessess Though 
the respondent did not himself enter into 
the witness box to give evidence on 
oath, he was interrogated u/s. 313 of 
Cr. P.C. He made his oral statem- 


entin the Court and also submitted 
awritten statement in order to 
explain the circumstances appearing 
against him. 3 

8. The learned Special Judge 


excluded from consideration the 
evidence of P. W. 5 Ram Singh in view 
of the criticism levelled by the defence 
in regard to his selection. The learned 
Judge however considered the evidence 
of P. W. 3 complainant Babulal as 
reliable. He also’ relied upon the 
evidence of P. W. 1 Inspector Bahadur 
Singh and P. W. 2 Constable Bachulal. 
Taking into account the totality of the 
evidence including the direct evidence 
and the circumstantial evidence (which 
inter alia conisted of the seizure of the 
incomplete form, kA-5, from the 
consultation room- of the respondent 
at the time raid) and the explanation 
offered “by ~“the= -respondent* “in 
regard to various circumstances 
appearing against him, the 
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cted the respondent for the offence 
under §. 16, IPC as also for the 
offence under S 5 (1) (d) of the Preve. 
ntion of Corruption Act. He imposed 
a substantive sentence of Rigorous 
Imprisonment for two years and impos- 
eda fine of Rs. 5,000/- (in default to 
undergo R. I. for four months). The 
appeal preferred by the respondend was 


allowed in the circumstances mentioned 
earlier in the course of the judgment. 


For the reasons indicated earlier, the 
judgment rendered by the High Court 
is Of no assistance and we will have to 
reach own conclusion as to whether the 
learned Special Judge was justified in 
recording the finding guilt and 
convicting the respondent in the afore 
said manner. 


9, The learned Special Judge was 
perfectly justified in making the cautiou 
approach adopted by him in excluding 
from consideration the evidence of the 
public witness P. W. 5, Ram Singh. We 
will have also to do _ likewise and 
exclude his evidence from consideration 
to be on the safe side. We will have to 
examine whether the learned special 
Judge was justified in recording the 
finding of guilt on the basis ofthe 
evidence, and the circumstances appea- 


Ting against the respondent, taken along 
with the explanation offered by him. 


10. By and large a citizen is somewhat, 


learned Special Judge reached the 
conclusion that the prosecution had 
established beyond reasonable doubt 
that the respondent had demanded and 
accepted illegal gratification. The 
learned Specical Jndge thereupon convi- 


rather reluctant than anxious, to complain 
the Vigilance Department and to have 
trap arranged even if illegal gratification 
is demanded by a Government servant. 
There are numerous reasons for the 
reluctance. In the first place, he has 
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to make a number of visits to the office 
of Vigilance Department and to wait on 
a number of officers. He has to provide 
his own currency notes for arranging a 


trap. He has to comply with several for- 
malities and sign several statements. He 


has to accompany the officers and parti- 
cipants of the raiding party and play the 
main role. All the while he has to remain 
away from his job, work or avocation: 
He has to sacrifice his time and effort 
whilst doing so. Thereafter, he has, 
to attend the Couit at the time of the 
trialfrom day-to-day. He has to withs- 
tand the searching cross-examination by 
the defence counsel as if he himself is 
guilty of some fault. In the result, a 
citizen who has been harassed by a 
Government officer, has to face all these 


hazards. And if the explanation 
offered by the accused is accepted 


by the Court, he has to face the humi- 
liation of being considered as a per- 
son who tried to falsely implicate 
a Government servant, not 10 speak of 


facing the wrath of the Government 
servants of the department concerned, 


in his future dealings with the depart- 
ment. No one would therefore be 
too keen or too anxious to face such 
an ordeal. Ordinarily, it is only when a 
citizen feels oppressed by a feeling of 
being wronged and finds the situation 
to be beyond endurance, that he adopts 
the course of approaching the Vigilance 
Department for laying a trap. His 
evidence cannot therefore be easily or 
lightly brushed aside. Of course, it 
cannot be psaid that it does not 
mean that the Court should be oblivious 
of the need for caution and circumspec- 
tion bearing in mind that one can 
conceive of cases where an honest 
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or strict Government official may 
be falsely implicated by a vindictive 
person to whose demand, for show- 
ing favours, or for according a spe- 
cial treatment by giving a go-by to 
the rules, the officicial refuses to 
yield. 


11. It is now time to deal with the 
criticism urged as a matter of course in 
the context of the police officer leading 
the raiding party—namely that he is an 
interested witness. This is true, but 
only to an extent—a very limited extent. 
He is interested in the success of the 
trap to ensure that a citizen, who com- 
plains of harassment by a Government 
officer making a demand for illegal grat- 
ification is protected and the role of his 
department in the protection of such 
citizens is vindicated. Perhaps it can 
be contended that he is interested in 
the success of the trap so that his ego 
is satisfied or that he earns a feather in 
his cap. At the same it must be realised 
that itis not frequently that a police 
officer, himself being a Government 
servant, would resort to perjury and 
concoct evidence in order to rope in an 
innocent Government servant. In the 
event of the Government servant conce- 
rned refusing to accept the currency 
notes offered by the complainant, it 
would not be reasonable to expect the 
police officer to go to the length of con- 
cocting a false seizure memo for prose- 
cuting and humiliating him merely in 
order to save the face of the complain- 
ant, thereby compromising his own con- 
science. The Court may therefore, dep- 
ending on the circumstances of a case, 


ide 
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feel safe in accepting the prosecution 
version on the basis of the oral evidence 
of the complainant and the police offi- 
cers even if the trap witnesses turn host- 
ile or are found not to be independent. 
When therefore besides such evidence 
there is circumstantial evidence which 
is consistent with the guilt of the accus- 
ed and not consistent with his innocen- 
ce, tberefore should be no difficulty in 
upholding the prosecution case. The 
present appears to be a case of that 
nature. If the circumstantial evidence 
is of such a nature that it affords adequ- 
ate corroboration to the prosecution 
case, as held by the learned Special 
Judge, the appeal must succeed. If on 
the other hand the circumstantial evid- 
ence is considered to be inadequate to 
buttress the oral testimony, the appeal 
necessarily must fail. 

12. Two facts have emerged from 
the evidence. First, that when the fing- 
ers of the accused were dipped in the 
solution, the liquid turned red, evidenc- 
ing the presence of phenolphthalein 
powder onthe fingers of the accused. 
The second feature of the prosecution 
Case is to seizure of an incomplete form 
of medical certificate which was half 
filled in the handwriting of the accused 
himself. It is not disputed that this 
document was seized by the Investigat- 
ing Officer. It isnot disputed that the 
cettificate is half filled. A part of it is 
admittedly filled in the handwriting of 
the accused himself. It is not disputed 
that when the blanks in the form were 
being filled the accused abruptly stopp- 
ed and did not complete the remaining 
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part of the form. Now, the prosecution 
version is that illegal giatification was 
demanded by the accused trom the 
complainant (P. W. 3, Babulal) for 
issuing this medical certificate. It is 
also the prosecution case that when the 
agreed amount of Rs. 200/- was paid to 
the accused he accepted the currency 
notes and put the same in pocket of his 
bush-coat. Thereafter, he started filling 
the form of medical certificate which was 
to be issued as and by way of consider- 
ation for the illegal gratification paid to 
him. When he was inthe process of 
preparing this certificate, at the point 
of time when he had filled it partly, the 
raiding party arrived upon the pre-agre- 
ed signal being given. In other words 
the prosecution case is that it was in 
these circumstances that a form of med- 
ical certificate which was partly filled 
in by the accused and which was partly 
incomplete was found on the table of 
the accused and was seized from his 
private consultation room. It must be 
realised that even the most crafty police 
officer who conspired with the compl- 
ainant to lay a false casein order to 
rope in an innocent doctor would not be 
in a position to obtain a half complete 
medical certificate partly filled in the 
handwriting of the accused himself, If 
the prosecution version is believed, the 
seizure of the incomplete medical certi- 
ficate partly filled in by the accused 

himself leaves no room for doubt that 

the accusation is true. It is rarely that 

such a piece of evidence would be avail- 

able to the prosecution. The fact that 

the form has been partly filled by the 
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accused himself is admitted in the state- 
ment made by him under S. 313 of the 
Code of Criminal Procedure. It is an 
undisputed fact that the medical certi- 
ficate was being prepared at the request 
of the complainant by the accused in 
his own handwriting and that he abru- 
ptly stopped mid way and left the form 
half-filled and incomplete. The prose- 
cution version pertaing to the cacum- 
stances in which this situation arose has 
already been adverted to. The defence 
version as to(l) the circumstances in 
which he started preparing the medical 
certificate in his own writing and stopp- 
ed abruptly and (2) the circumstances 
in which the said half completed certi- 
ficate happened to fall into the hands 
of the Investigating Officer, must now 
be scrutinized with a view to find out 
whether the version passes the test of 
probabilities unscathed. And with a 
view to find out whether the explanat- 
ion offered by the defence, in order to 
move away the finger of guilt pointed at 
him by this incriminating circumstance, 
is good enough. If he outcome is in 
favour of the defence, the order of 
acquittal can be sustained. Not other- 
wise. This is therefore. one of the 
crucial circumstances on which, in a 
way the entire case turns. 

13. Let us now therefore have a 
close look at the explanation offered by 
the accused, which may be quoted verb- 
atim for the sake of preciseness: 


“Once after finishing my round I 
was returning back. Atthat time 
Babul came to me and told that in the 
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present days of emergency he was not 
given leave. He requested me to write 
only this much in the form that his 


daughter Ram Shri is under my treatm- 
ent so that he could have leave for 


attending his daughter. I replied that 
I will come back after performing an 
operation You place the form on the 
table and am also calling for Bed Head 
Ticket. Having returned from operat- 
ion theatre I started filling the from and 
found that the form is incorrect, At 


that time Babu Lal was not present — 


there. I stopped writing the form and 
kept the same on the table itself. I 
can’t say as to howthat form reached 
to the hands Shri & N. Pandey. This 
form is Ex. KA-5 ShriR. N. Pandey 
used to come to Shri B. M. Pandey.” 
14. The explanation offered by 
the respondent does not carry convicti- 
on and appears to be highly improbable. 
The respondent could not have been 
unaware of the form in which the certi- 
ficate was to be issued. The form pre- 
sented to him was a typed form (it has 
been reproduced to extenso in the earlier 
part of the judgment) containing about 
eight lines with blank spaces which 
were required to be filled up. He would 
have immediately realised at a bare 
glance that it was not the proper form 
before starting to fill up the form. In 
and event if he had realised that the 
form was not a proper form after filling 
up four gaps, he would have at least 
conveyed to P. W. 3 that he could not 
issue the certificate in that form. It is 
not even his case that he did so. Besi- 
des, there was no point or purpose in 
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keeping the half filled form on his table. 
Why should he have preserved it at all? 


It is inconceivable why he should pre- 
serve that half filled form and keep it 


in his office room on the hospital prem- 
ises so that it can somehow make its 
way in the hands ofthe police. It is 
also difficult to understand how any one 


would know about the existence of this 
form, steal it, and pass it onto P. W. 3 


or to the police officere so that it could 
be readily used in order to weave it in 


the story pertaining to what transpired 
at the time of the raid. The respondent 
himself is unable to explain how the half 
filled form which was lying in his office 
room in the hospital made its way into 
the hands of the police officers. Again, it 
will have to be assumed that the police 
officers from the very beginning knew that 


the respondent would not accept the curr- 
ency notes from the complainant and they 
would have to ‘frame’ him by preparing 
a Farad in which false recitals regarding 
seizure of the form were to be incorpor- 
ated. One does not come across such 
coincidences in the ordinary course of 
life. On probailities is well-nigh impo- 
ssible to believe that so many coincide- 
nces could have occurred namely (1) the 
respondent could not realise that the 
form was not a correct form till he had 
filled up the particulars relating to the 
name of the patient, the date of the 


| admission of the patient (whih would 


have to be ascertained from the record) 


and the ailment from which the patient 
was suffering. (2) It is also difficult to 
visualize at that point of time on 
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realizing the mistake, instead af tearing 
‘off,’ the form, he would preserve the 
half completed form, and would go 
away from the office keepig iton the 
top of the table, so that some one could 
conveniently take it away. (3) That 
such a form should conveniently fall 
into the hands of somebody enimical to 
him who could do quick thing, con- 
ceive a design to trap him and preserve 


it for future use to implicate him and 
(4) that such a person would know PW 


3 and the police officers and pass it on 
to them to use it to ‘frame’ the respon- 
dent. Nobody could have known that 
such a form would be lying on his table. 
Even if any member of the staff had 


found it on the table he would not have 
realised that it could be utilised for 


trapping the respondent throngh PW 3. 
It is too much to believe that someone 
interested in framing the respondent 
had an easy access to his office room, 


could enter his office room in the abse- 
nce of the respondent, and take away 


such a paper lying on his table. And 
that such a person would contact PW 3, 
Babulal and the _ police officers, 
and plant in their mind __ the 
idea that this document could be 


availed of for framing the accused. It 
does not happen in real life. On the 


_ other hand the prosecution version is 


very natural and probable. The story 
regarding the demand for Rs. 200/- was 
mentioned in complaint Ka 14 which 
was forwarded by the Vigilance Commi- 
ssioner to the Government for obtain- 
ing sanction. The evidence of PW 3, 
Babulal, and the evidence of PW 2, 
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Police Constable Bachu Lal, who acco- 
mpanied him goes to show that as soons 
as the currency notes were handed over 
by PW 3 tothe respondent he started 
filling up the form. It was at that point 
of time that the signal was given and 
the raid materialized. The respondent 
was caught red handed while actually 
engaged in filling up the form, now that 
his demand was met. The from was 
seized under a Farad and a copy of this 
Farad was handed over immediately to 
the wife of the respondent after obtain- 
ing her signature on the original Farad 
in token of having received the copy. 
This would go to show that there was 
no room or scope for any manipulation 


after the police officer left the consultat- 
ion room of the respondent after the 


raid. It was but natural for the respon- 
dent to start filling up the form as soon 
as the amount demanded by him was 
paid. The fact that had ad to stop in 
the midst when he was engaged in com- 
pleting the from provides a very strong 


corroboration in the version of PW 2 
and PW 3. And when this evidenee is 


weighed in the light of the explanation 
offered by the respondent, which fails to 
carry conviction and sound extremely 
improbable, the circumstatial evidence 


provided thereby assumes very 
great importance. The learned Special 


Judge was therefore perfectly justified 
in attaching great importance to this 
piece of circumstantial evidence. As dis- 
cussed earlier, it is very difficult to belie- 
ve that PW 3, a poor mill worker would 
go to the length of framing a Medical 
Officer of the Hospital where his child 


was taking treatment.. On probabilities it 
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is not possible to believe that be would 
goto the length of securing currency 
notes to the tune of Rupees 200/- to 
provide the same tothe police officers 


for arranging the trap, and to expose 
himself to the hazards of becoming a 


witness in a criminal trial, just in order 
to rape in the respondent against whom 
there was no personal enmity. On the 
other hand, itis understandable if he 
was exasperated when he felt that his 
child was being denied proper medical 
treatment by the doctor who insisted on 


illegal gratification under one pretext 
or another And on account of the 


strong feeling of injustice it was under- 
standable if he lodged a complaint with 
the Vigilance Department out of exasp- 
eration. The respondent has no other 
explanation to offer except and save to 
the effect that PW 3 must have done it 


at the instance of one of his ambitious . 
colleagues who was junior to him. This 


is what the respondent says in his state- 
ment in this connection :— 

“Baboo Lal had gone wrongly under 
this impression that his daughter had 
not been benefited by the treatment. 

When she was brought in the hosp- 
ital her condition was most precarious 
and was unable to speak. She even was 
not ina position to tell her grief. The 
treatment recovered her to this extent 
she regained her senses and was able to 
talk and cry about her pain and grief. 

Having regained sensibility she 
started feeling paid and she used to cry. 
Baboo Lal hardly used to meet me I 
could see him in the hospital only once. 
Whenever I went to check this patient 
at the time of round Baboo Lal never 
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was there. He never gave me this opp- 
ortunity to convey him that how much 
the patient hes been benefited and reco- 
vered: by the treatment. Baboo Lal 
used to come at evening and used to 
return back after meeting with doctors. 
Dr. B. M. Pandey who was my immed- 
jate junior used to sit in my office in my 
absence because we both had a common 
office. Dr.& P. Bhatnagar Patholog- 
ist had checked Kumari Ramsri and his 
report is present in the file. Dr. B. M. 
Pandey and Dr. P. Bhatnagar were close 
friends. S. P. Bhatnagar of Vigilance 
Department is related to Dr. I. P. Bhat- 
nagar. Dr. B. M. Pandy and R. D. 
Pandey, Director Vigilance are both re- 
sidents of Distt. Basti are collaterals 
in family. 

Once Dr. B. M. Pandey had attem- 
pted to dislodge me from U.H.M. Hosp- 
ital and suddenly I got a transfer order. 
All the ministers, ML. As. and Dy. 
Ministers who were Pandey’s were in 
the back of Shri B.M. Pandey. My trans- 
fer was stayed by the Court. Meanwhile 
Dr. B. M Pandey was posted in my dep- 
artment 

Dr. B.M. Pandey was posted on 
run way duty. He was (sic) not (sic) of 
beds, but he had raised a dispute regard- 
ing allotment of beds. : Thereafter Dr. 
R. Shingal told me that he had been 
pressurised too much and he allotted 
ten beds of the verandah to Dr. B. M. 
Pandey. But B. M. Pandey was not 
allotted any bad in the family ward. 
These beds of family ward remained 
under me. It might be possible that 
Baboo Lal usually visited there and had 
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meetings with Dr. Pandey.” 

15. Soalso, it is not possible to 
believe that all the police officers had 
from the beginning conspired to rope 
in the respondent by hook or crook 
and had carried with them the half com- 
plete form which was acquired in a for- 
tuitous manner to the consulting room 
in order to prepare the fictitious Farad 
at the time of the raid. It is not possi- 
ble to believe that nothing had transpir- 
ed at the raid, and yet, an imagined 
account of the occcurrence and the seiz- 
ure was incorporated in the Farad with 
a view to falsely implicate the respond- 
ent The explanation of the respondent 
as to why the police officers should 
have falsely implicated the respondent 
is also not convincing. This is what he 
says : 

‘‘A person by the name of Nathu 
had died in police lock up at Hahi 
Police Station. In that case Shri R. K. 
Shukla and other police officials were 
involved. A vast enquiry was done in 
that case. The post-mortem of the dead 
body of Nathu was performed by me. 
On that day Shri R. N. Pandey met me 
and pressurised me to give post-mortem 
report to the effect that no reason 
could be ascertained of causing death. 
I told him that whatever will be right 
and truth I would be giving the same 


in my report. Shri R N. Pandey told 
me that enemity with police is not good. 


About . 18-20 police employees were 
suspended on my report. That case is 
still pending against the police officials. 
I had performed the post-mortem in 
December, 1974 and the revenge of 
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the same was taken during emergency 
by Shri R. N. Pandey while having 


league with Dr. B. M. Pandey by laying 
a trap on me. Babco Lal was made a 


willing stooge.”’ 

16. The incident was a relatively 
stale one and it is highly improbable 
that the entire police force would 
nurse a grievance on this score and 
wait for such an opportunity. Bet it 
realized that the child of PW3 was 
genuinely afflicted with bone T. B. and 
was a genuine patient at the hospital 
The defence version is therefore alto- 


gather improbable. The fact that the 
fingers of the respondent were dipped 


in the solution and the solution turned 
into red indicating that the fingers had 


come in contact with phenolphthalein 
powder is not disputed by the respond- 
ent, but he does not offer any explanat- 
ion. This is all that he says: _ 


“O. No. 11: It has come in the 
the shirt from which currency notes 


evidence that your fingers, pocket of 
were recovered were both separately 


dipped and washed in the solution of 
Sodium Corbonate. The colour of the 
solution turned red. Both the solutions 


were sealed in separate bottles which 
are Ext. 24 and Ext. 25. What you 


have to say in this regard ? 

Ans: I can’t say of what contents 
this solution was prepared. When my 
fingers were not dipped in that solution 
the colour of the same turned red. My 
bush-shirt had been made to put off by 
me. In my presence the pocket of the 
bush-shirt was not dipped in the solu- 
tion. I don’t know whether they had 
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sealed this red solution in- bottles or 
not.” 

17. Taking an overall view of the 
evidence of PW. 1, PW. 2, PW, 3 and 


the circumstantial evidence, it is not 
possible to believe that the raid had 


proved abortive and yet everyone con- 
spired together in order to falsely rope 
in the respondent, 

18. Counsel for the respondent 
contended that it was not probable that 
PW 3 would agree to pay Rs, 250/- in 
order to secure a loan of Rs, 500/-. It 
must be realised that the amount which 
was being demanded was in the back- 
ground of the fact that the complainant 
felt that his child was not being given 
proper treatment and unless money was 
paid to the respondent his child would 
not get proper treatment. Nor can one 
be oblivious of the evidence of PW 3 
to the effect that he was being asked to 
remove his child from the hospital even 


though she had not recovered. Eviden- 
tly the request for the issuance of the 


certificate merely provided an opportu- 
nity which was seized upon by the re- 
spondent for making PW 3 yield to his 
demand. Again, the complainant had 
no option but to agree to give the amo- 


unt demanded from him or to lay a 


trap, having regard to the fact that he 
was feeling that his child would not get 


proper treatment unless the demand was 
acceded to. If the complainant was 
interested in inventing a story nothing 
could prevent him from inventing the 
story to the effect that the demand was 
being made for a smaller amount of say 
Rupees 50/- orso. This circumstance 
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therfore cannot detract from the over- 
all effect of the testimony of PW 3 
Baboo Lal and PW 2 Bachu Lal who 
were present at the time of raid 
and the clinching circumstance 
as regards the seizure of the certificate 
which was admittedly filled in partly 
by tbe respondent in his own hand. 
The evidence of PW | and PW 2 as also 
of PW3, thus stands fully corroborated 
by the the circumstantial evidence 
which lends assurance to it. Under the 
circumstances the finding of guilt and 
the order of conviction recorded by the 
learned Special Judge was unexception- 
able. The High Court, as we pointed 
out earlier, set aside this finding un- 
dera serious misconception on an al- 
together untenable reasoning, which 
even the counsel for the respondent has 
not been able to support. 

19. Turning to the question of 
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sentence, having regard to the fact that 
the respondent had to undergo the ten- 
sion of a pending trial and a pending 
appeal for six years, and the fact that 
it will have adveise impact on his emp- 
loyment after 23 years of service, no 
useful purpose would be served by imp- 
osing a long term of jail sentence. The 
substantive sentence of two years’ R. 
I. is therefore, reduced to one of 6 
months’ R.I. The appeal is accordingly 
allowed, the order of acquittal rendered 
by the High Court is set aside, and the 
finding of guilt and the order of convict- 
ion recorded by the learned Special 
Judge is restored, but the sentence is 
modified to the aforesaid extent. The 
respondent shall surrender to bail in 
order to undergo the substantive sente- 
nce imposed on him. 


Appeal allowed. 
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OBSERVATION 


Constitution of India, Art. 14—Dismissal of several members of Police Force for 
participation in agitation—Reinstatement of large number of personnel—-Petitioners 


though similarly situated —Discrimination. 


OBSERVED BY 


D. A. Desai and 
O. Chinnappa Reddy, 


Hon’ble Judge, Supreme Court of India 


Civil Appeals Nos. 3183-3184 of 1983 decided on 2-8-1983, between Sengara 
Singh and others etc., Appellants v. The State of Punjab and others, Respondents. 


TEXT 


Order :— The appellants in these 
two appeals were members of the Police 
Force in the State of Punjab belonging 
to various ranks such as Constables. 
Head Constables, Assistant Sub-Inspec- 
tors and Sub-Inspectors of Police. There 
are 52 appellants in the cognate Appeal. 
Thus we have before us the case of 117 
persons 


2. To begin with, the factual mat- 
rix. Dissatisfaction about the condi- 
tions of service of members of the Police 
Force in the State of Punjab led to an 
agitation which at its height was in 
the form of a procession and some 
demonstration. The State of Punjab 
initiated disciplinary action and dismis- 
sed about 1100 members of the Police 
Force on the ground that they had 
participated in an agitation which was 
impermissible under the rules governing 
the discipline in the Police Force of the 


State of Punjab. A numbe: of criminal 
prosecutions were filed against the 
participants in the agitation. Some of 
the members of the Police Force who 
w re dismissed from service filed writ 
petitions in the High Court of Punjab 
and Haryana, but they were dismissed. 
It appears that after the dismissal of 
the writ petitions about 1000 former 
members of the Police Force were rein- 
stated and criminal cases _ pending 
against some of them were withdrawn. 
In this behalf the submission of the 
State of Punjab is that a Committee 
cosisting of members of the superior 
rank of the Police Force was constitu- 
ted by the State Government to review 
the cases of the dismissed agitators 
and reinstatement followed on the 
recommendations of the Committee. 
We will have occasion to revert to this 
aspect of the matter latter on. The 
Committee consisted of Director Gene- 
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ral of Police, Deputy. Inspector General 
of Police, CIB, Assistant Inspector 
General of Police (Admn) and Superin- 
tendent of Police of the District to 
which the dismissed members of the 
Police Force belonged. It is conceded 
that of 1100 dismissed agitators 1000 
were reinstated andthe rest were left 
to fend for themselves. Those who 
were thns weeded out by the Committee 
filed writ petitions in the High Court 
of Punjab and Haryana. A Division 
Bench of the High Court dismissed the 
petitions making the following order : 

“The petitioners were dismissed 
from service on account of their parti- 
cipation in the Police agitation, Some 
of them had been taken back by the 
Government. The petitioners have filed 
this writ petition praying that the 
Government should also consider their 
cases. It is not disputed that some of 
the Constables filed writ petitions 
which were dismissed vide judgment 
reported as ILR (1980) 2 Punj & Har, 
122. After hearing the learned Counsel 
for the parties, we do not find any 
merit in the petition and consequently 
dismiss the same in limine”’. 

3. With the best of our efforts 
and with the assistance of Mr. D. D. 
Sharma, learned counsel for the State 
of Punjab we unsuccessfully tried to 
understand the decision of the High 
Court. The decision is ILR (1980) 2 
Punj. & Har. 122 was given much prior 
to the constitution of the committee 
on whose recommendations 1000 
former members of the Police Force were 
reinstated. The situation had undergone 
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asea change since the decision and 
the contention was entirely different 
and, therefore, we consider the reference 
to the earlier decision in apposite. If the 
petitions were dismissed following the 
decision, which was entirely irrelevant, 
we are of the opinion that the High 
Court had completely misdirected itself 
in examining the contentions raised be- 
fore it. The dismissal of the writ petiti- 
ons by a laconic order by the High 
Court necessitated the examination of 
the case of the appellants by us in depth. 

4. Mr. D. D. Sharma, learned 
counsel was at. pains to point out 
that the State Government cannot 
be charge with picking and choosing 
or distributing its largesse in reinstate- 
ment some of the dismissed members 
of the Police Force because a high — 
powered Committee consisting of top 
brass of the Police Force examined the 
case of each dismissed person and on 


its recommendations the State Govern- 


ment took the decision to reinstate some 
and not to revoke the order of dismissal 


_ of the rest including the present appell- 


ants. The High Court in its short 
order does not refer to the constitution, 
deliberations or recommendations of 
this Committee. We have our grave 
doubts whether the report of the 
Committee was ever disclosed to the 
High Court. At any rate in the 
counter-affidavit filed by Mr. K. K. 
Attri, IPS Assistant Inspector General 
of Police, Chandigarh in this Court, he 
has referred to the constitution of the 
committée to review the cases of dis- 
missed members of the Police Force. But 
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there is no whisper in this counter- 
affidavit as to what yardstick was 
applied by the Committee and on 
what material the cases. of the 
present appellants were distinguished 
from those who became the beneficia- 
ries of the Committee’s largesse. The 
only reference to the work of the 
Committee is in part 5 of the counter- 
affidavit wherein it is stated that after 
the dismissal of the writ petitions 
(earlier writ petitions) filed by the 
dismissed employees, the Government 
constituted a- Committee 
officers to review the case of dismissed 
Police employees and on the 
recommendations of this Committee 
some dismissed Police employees have 
so far been reinstated. In fairness to 
the appellants, and to the Court not 
only the report of the Committee 
should have been disclosed to this Court 
but the deponent should have stated in 
his affidavit the criteria adopted by the 
Committee for distinguishing the cases 
of dismissed police employees from one 
another and how the present appellants 
fell on the other side of the line. The 
affidavit is conpicuous by its silence on 
this most relevant aspect 


5. Mr. D. D. Sharma, learned counsel, 
however stated that he has got the report 


of the Committee with him and is prepa- 


red to produce the same with an affidavit 
when the hearing of the appeals was 


in progress. What prevented the State 
Government to produce this report 
before the High Court and on an 
earlier occasion before this Court? In 
this connection, it may be pointed out 


of senior 
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that by the order of this Court made 
on March 11, 1983 special leave to 
appeal was granted to the appellants. 
The Court further dispensed with 
preparation of record and filing of 
statements of case and also security 
deposit was dispensed with. The Court 
specifically directed that the appeals be 
listed for hearing in August, 1983. The 
State Government had five months for 
producing the report as well as other 
documents. And, let it be recalled that 
before granting the special leave to appeal 
the State was already served with a not- 
ice issued by this court to show cause 
why special leave should not be granted. 
This order was made as far back as 
November 5, 1982. Add to this the fact 
that Mr. Attri filed his counter-aflida- 
vit on Jan. 27, 1983. Yet for a period 
of seven months the report of the Com- 
mittee did not see the light of the day. 
We are of the view that the inflow of 
the documents should at. least be stop- 
ped when the hearing is in progress. 
Overlooking the laxity in this behalf 
puts the other side to imemediable disa- 
advatage and the hearing may have to 
be adjourned which would totally upset 
the working of the Court. We, there- 
fore, decline to take the report on rec- 
ord in the course of the hearing. 


6. We, however, requested Mr. 
Sharma to tell us what criteria or guide- 
lines or yardsticks were adopted with 
reference to which the case of each dis- 
missed agitator was examined and the 
reasons why the cases of the present app- 
ellants fell on the other side cf the line. 
We asked one more question as to why 
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this distinguishing feature in respect 
of the present appellants treating them 
differntly from others similarly situated 
was not set out in the counter affidavit. 
There was little or no convincing reply. 


7 What then is the situation? As _ 


a sequel to police agitation, the State 
Government dismissed about 1100 me- 
mbers of the Police Force on the alle- 
gation that they participated in the agi- 
tation. The State Government also 
filed criminal prosecutions against a 
large number of the agitators. Subseq- 
uently, the State Government reinstated 
1000 dismissed members of the Police 
Force in their original posts and with- 
drew the criminal case against them. 
If the filing of the criminal cases was 
distinguishing feature, which would dis- 
tinguish the case of the present appella- 
nts from others, that feature has become 
irrelevant because the criminal cases 
against those who were subseqeuntly rei- 
nstated have been withdiawn. It is not 
suggested that the present appellants 
were leaders or indulged into more vio: 
lent activities. We repeatedly question- 
ed the learned counsel to specify the 
distinguishing features of the present 
appellants from those in whose cases the 
Committee recommended the reinstae- 
ment and the State Government accep- 
ted the recommendations. ‘There is not 
an iota of evidence which would distin- 
guish the case of the present appellants 
from those who were the beneficiaries 
of the indulgence of the Committee and 
the largesse of the State. The net res- 
ult has been that the present appellants 
have been arbitrarily weeded out for 
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discriminatory and more severe treat- 
ment than those who were similarly sit- 
uated. This discrimination is writ large 
onthe record and the Court cannot 
overlook the same. 


8 As usual the bogey was raised 
that this Court should not encourage 
indiscipline in ranks of para-military 
forces like the police because that will 
tinker with national security. We asked 
Mr. Sharma, learned counsel whether 
the charge should be addressed to the 
Court or to the State Government. 
The High Court dismissed the petitions 
on an earlier occasion probably guided 
by this consideration. The State Gover- 
nment thereafter constiuted a Commi- 
ttee to review the cases of all dismissed 
agitators and the Committee picked and 
chose some for its indulgence leaving 
the rest to fend for themselves. May 
we repeat the question as to who would 
be responsible for creating such situa- 
tion and encourage indiscipline in the 
Police Force ? The State or the Court. 
The State divided the agitators into 
two classes i. e. favourites and nonfavo- 
urites. The Court is restoring the bala- 
nce by this order. Therefore, the charge 
misdirected at the Court must be igno- 
red. 


9. What then should be done? 
The appellants have been accused of 
participating in a procession taken out 
by the members of the Police Force for 
ventilating their grievances about their 
service conditions. May be that still 
having not reached the stage to tolera- 
nce for formation of associations amon- 
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st police personnel, the demonstrators 
nay be looked upon with disfavour. 
ut approaching the matter from this 
ngle, all the 1100 dismissed member of 
he Police Force were guilty of same 
nisconduct namely indiscipline to the 
ame extent and degree as the present 
ppellants. Now if the indiscipline of a 
arge number of personnel amongst dis- 
nissed personnel could be condoned or 
yverlooked and ofter withdrawing the 


riminal cases against them, they could 
ye reinstated, we see no justification in 


reating the present appellate differently 
vithout pointing out how they were 
suilty of mote serious misconduct or 
he degree of indiscipline in their case 
was higher than compared to those 
who were reinstated. Respondents 
failed to explain to the Court the disti- 
nguishing features and, therefore, we are 
satisfied in putting all of them in same 
bracket. On that conclusion the treat- 
ment methted to the present appellants 
suffers from the vice of arbitrariness and 
Art. 14 forbids any arbitrary action 
which would tantamount to denial of 


equality as guaranteed by Art. 14 of the 


Constitution. The Court must accor- 
dingly interpose and quash the discrimi- 
natory acton. 

10. Before we conclude we must 
notice, a submission of Mr. D. D. Shar- 
ma, learned counsel for the State of 
Punjab to the effect the only prayer of 
the appellants in the High Court was 
that their cases having not been consi- 
dered by the Committee, the Committee 
may be directed to consider their cases 
and thus the Court cannot grant any 
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other relief We remain unimpressed. 
The prayer with which the petitioners 
approached the High Court reads as 
under : 

“Tssue a writ of mandamus comma- 
nding respondents to consider the cases 
of the appellants also objectively and 
dispassionately and thereafter take them 


back into service of the Police Depart- 
ment as they had taken back persons 


who were similarly situated and who 
also took part in the police agitation in 
1979.” 

ll. Is there any doubt about the 
relief sought by the appellant? They 
sought reinstatement on the ground of 
equality of treatment with persons 
similarly situated. The prayer for rec- 
onsideration of the case was a step to be 
taken for reinstatement. We, therefore 
reject the contention of Mr. Sharma, 
learned counsel that we should remit 
the case to the High Court. 

12. Logically the appellants must 
receive the same benefit which those 
reinstated received in the absence of any 
distinguishing feature in their cases. 
Accordingly, the appellants would be 
entitled to reinstatement in service. 


Therefore, both the appeals succeed and 
are allowed and the order of the High 


Court dismissing the writ petitions is 


quashed and set aside. The State of 
Punjab is directed to reinstate the appe- 
llants subject to the same condition set 
out at annexure P-II subject to which 
the other dismissed personnel of the 
Police Force were reinstated. They sho- 
uld be reinstated as directed herein for- 
thwith from today. Their services sho- 
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uld be treated as continuous and the 
period between the date of the dismissal 
and the reinstatement shall be treated as 
leave if available and admissible or 
leave without pay if leave of any kind 
is not available. To the extent they are 
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treated as on leave they should be paic 
leave salary. Respondents shall pay 
cost of the appeals in both appeals qua: 
ntified at Rupees 2500/- in each case. 


Appeale allowed. 
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OBSERVATION 
Constitution of India, Arts. 311, 16--Memo No. O/66/]I-233-1938, D/- 


30-1-1940—Seniority —Determination—Confirmation following initial officiating 
app»intment —Officiating service rendered prior to approval cannot be ignored unless 
contrary rule is shown —Khandsari Inspectors— Provisional seniority list drawn from 
date of approval of their appointment by Public Service Commission, held, was invalid. 


OBSERVED BY 
D. A. Desai and A. P. Sen 
Hon’ble Judges, Supreme Court of India 


IN 


Writ Petns. Nos 5105-13 of 1983. Decided on 18-7-1984 between G. P. Doval 
and others, Petitioners v. Chief Secretary, Govt. of U. P. and others. Respondents. 


LE XE 


Desai J.:—The petitioners in this 
group of petitions under Art 32 of the 
Constitution were inducted as Khand- 
sari Inspectors between March 1960 
and 1964. Respondents 4 to 19 were 
also recruited as Khandsari Inspectors 
on different dates. Respondents | and 
2 are the Chief Secretary, Govt. of 
U.P. and the Secretary, Industries 
respectively of the U.P. Government 
and respondent No. 3is_ the Sugar 
Commissioner of U.P. The dispute 
amongst the petitioners and the respon- 
dents 4 to 19 is about inter se seniority 
between them in the cadre of Khand- 
sari Inspectors. 


2. It appears that in the year 
1958-59, the State Government framed 
what is styled as Khandsari Licensing 
Scheme’ to regulate the supply of sugar- 
cane to sugar factories by G. O. No. 


4588(1) XVIII-A-680/59 dated Novem- 
ber 21, 1259 Posts of Khandsari Ins- 
pectors initially designated as Licensing 
Inspectors were created in the pay- 
scales of Rs. 120-250. Petitioners Nos. 


1, 2 and 3 were appointed as Khandsari 
Insppectors between March and May, 


1960. Thereafter some of the respon- 
dents were recruited as Khandsari Ins- 
pectors and some others who were rec- 
ruited departmentally were approved by 
the Public Service Commission. On 
March 22, 1971, the third respondent— 
the Sugar Commissioner circulated a 
provisional seniority list of Khandsari 
Inspectors. The grievance of the peti- 
tioners is that some of the petitioners 


have been assigned lower place in the 
seniority list even though they were rec- 


ruited earlier and have been continuou- 
sly in service. To illustrate petitioners 
poirted out that petitioners | to 3 have 
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been placed at Serial Nos. 25, 29 and 27 


respectively though all of them were 
recruits of 1960 while respondent No. 


7—J.S. Negi who was recruited on 
March 23, 1961 was assigned the place 


at Serial No. 15 and respondent No. 4 
O. N. Chaturvedi, who was recruited 


on March 23, 1961 was shown at Serial 
No. 6. Similarly, respondent No. 9— 


P. N. Rai, who was also. recruited on 
March 23, 1961 was shown at Serial No 


17 and respondent No. 5 was shown at 
Serial No. 8. The petitioners further 


pointed out that petitioners Nos. 4, 5, 
6, 7 and 8, who were recruits of 1961 
been assigned places. 30, 34, 42, 35 and 
31 respectively while recruits of 1963 
have scored a march over them in the 


provisional seniority list. The petitio- 
ners assert that when the recruitment 


was made in the year 1960, the post of 


Khandsari Inspector was not within the 
purview of the Public Service Commi- 


ssion and that they were regularly rec- 
ruited to posts which were temporarily 
sanctioned and indefinitely continued 
till today and therefore, in reckoning 
the seniority, they must be given the 
benefit of the Jength of continuous offi- 
ciation. They further contend that 
when the post of Kandsari Inspector 
was later brought within the purview of 
the Public Service Commission, the 
names of the petitioners who were al- 
ready recruited in service as also of 
some of the respondents were forwarded 
to the Public Service Commission for 
approval and except petitioner No 9— 


S.P. Gupta, the ‘names of rest of the 
petitioners were approved by the Public 


Service Commission on September 30, 
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1963, the relevant date in the case of 
petitioner No. 9 is April 14, 1978. The 
petitioners assert that even assuming 
that their appointment would be regular 
after aproval of the Public Service Co- 


mmission, yet once such approval is 
granted, it would relate back to the date 


of appointment and the previous length 
of service cannot be ignored or denied 
in computing their seniority in the abse- 
nce of any statutory rule or administra- 


tive instruction which has the force of 
law. The petitioners further aver that 


in the absence of any other statutory 
rule or administrative instruction for 


determining seniority, length of continu- 
ous Officiation provides a valid principle 


for determining seniority. Viewed from 
this angle, petitioners 1 to 3 would be 


senior to all the respondents and the 
placement of the remaining petitioners 


vis-a-vis the respondents will have to be 
recomputed. On the circulation of the 
provisional seniority list, the petitioners 
submitted various representatations poi- 
nting out the error in drawing-up the 
provisional seniority list but till this 
day no reply was given nor any final 
seniority list circulated nor reasons assi- 
gned for rejecting the representations. 
The petitioners further say that despite 
their representation, respondets 1, 2 
and 3 are operating the tentative senio- 


rity list for making furher promotions 
to the. post of Khandsari Officer and 


Assistant Sugar Commissioner and these 


by they are being denied equality of opp- 
ortunity in the matter of promotion. 


The petitioners accordingly questioned 
by there writ petitions the validity and 
legality of the provisional seniority list 
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asserting that as the final seniority list 
is not being drawn-up and as the repre- 
sentations are being ignored and yet the 
provisional seniority list is being opera- 
ted to the disadvantage of the petition- 
ers thereby denying them equality of 
opportunity in the matter of promotion 
which action of the respondents 1 to 3 
is violative of Arts. 14 and 16 | 

3. Kailash Narain Pandey, Addi- 
tional Sugar Commissioner filed afflida- 
vit-in-opposition. It was admitted that 
by the Govt. Order dated November 
21, 1959 temporary posts of Licens- 
ing Inspectors later redesignated as 
Khandsari Inspectors in the pay scale 
of Rs. 120-250 were created but accord- 
ing to him as the maximum of the scale 
was over Rs 200 right from its incep- 
tion, the post was within the purview 


of the Public Service Commission in view 
of Regulation 5(a) of Appointment Dep- 


artment Misc. No. 99/I[-B-151-60 dated 
January 29. 1954 issued under the Uttar 
Pradesh Public Service Commission 
(Limitation of Functions) Regulations, 
1954. It was then stated that on the 
framing of the Khandsari Licensing 
Scheme, it became necessary to urgently 
appoint Inspectors to implement the 
scheme and therefore, the third respon- 
dent —Sugar Commissioner as Appoin- 
ting Authority pending regular selection 
through open competition by the Public 
Service Commission proceeded to make 


appointments and the appointment of 
the petitioners were of a stop. gap or ad- 


hoc nature and that it created no right 
to the post. It was admitted that peti- 
tioners Nos. 1 and 2 were recruited after 
holding departmental competitive test 
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on March 4, 1960. Petitioner No. 3, 
who was then working as a Clerk in 
Cane Union Federation Ltd., Lucknow 
was selected on May 24, 1960 by apply- 
ing a weeding out test. Petitioners Nos. 
4 to 8 were recruited after holding quali- 
fying test and interview on 23rd March, 
1961 and Petitioner No 9 was appoin 
ted as and by way of stopgap arrange- 
ment. It was contended that the peti- 
tioners were appointed on anad hoc 
and temporary basis asa measure of 
stopgap arrangement. It was conceded 
that all the petitioners except petitioner 
No. 9 were approved by the Public 
Service Commission for regular appoint- 
ment in the year 1963, to be specific on 
30th, September, 1963 and they have 
continued, uninterruptedly in the posts 
of Khandsari Inspectors. It was further 


averred that within a period of one year 
and seven months from the date of 


appointment of the petitioners, the State 
Public Service Commission selected 
candidates to replace the already work- 
ing unapproved Licensing Inspectors on 
the request of the Department and sent 
a list of approved candidates on Septem- 
ber 14, 196i but only 5 out of 44 such 
selected candidates joined and hence the 
Department has to permit the petitioners 
to continue though according to the third 
respondent notices of termination of 
service were served on some of the peti- 
tioners. It was further pointed out that 
when the State Public Service Commiss- 
ion proceeded to recommend candidates 
for the post of Khandsari Inspectors, 
some of the petitioners applied for such 
posts, but their applications were rejec- 
ted at the stage of scrutiny, But ona 


ro 
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request from the Department the State 
Public Service Commission entertained 
the applications, called the petitioners 
for interview and approved them. It 
was admitted that except Petitioner No. 
Qallthe rest of the petitioners were 
approved by the Public Service Commi- 
ssion on September 30, 1963 Justifying 
the drawing-up of the tentative senio- 
rity list as being based on recommenda- 
tions of Public Service Commission, it 
was said that the service which can be 
taken into consideration for determin- 
ing the length of continuous officiation 
must commence from the date of subs- 
tantive appointment and accordingly 
the provisional seniority list has been 
drawn-up keeping in view the date of 
approval by the Public Service Commis- 
sion in respect of each candidate. It was 
averred that if this principle is valid for 
the purpose of Art. 16, there is no error 
in drawing-up the seniority. It was 
specifically stated that it was open to 
the Government to ignore officiating 
service or service rendered on appoint- 
ment in an ad hoc or stopgap arrenge- 
ment. It was broadly stated that before 
aman can claim to have his seniority 
determined in the cadre, he must belong 
to the cadre and he can only enter the 
cadre on substantive appointment. 

4. The rival contentions would 
bring into focus the controversy between 
the parties. The impugned provisional 
seniority list dated March 22, 1971 is 
drawn-up on the length of continuous 
Officiation determined by the date of 
selection/approval of each person by 
the State Public Service Commission. In 
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the process service prior to the approval 
by the Public Service Commission is 
wholly ignored while reckoning senio- 
rity with the result that the recruits of 
1961 have scored a march over those 
who were recruited earlier in the cadre 
and have been uninterruptedly officiat- 
ing in the post and who ata later date 
were approved by the Public Service 
Commission for appointment as Khand- 
sari Inspectors. The question is : where 
on account of exigencies of service, 
recruitment to a post within the purview 
of the Public Service Commission is 
made by the appointing authority, but 
at a later date the Public Service Comm- 
ission puts its seal of approval on such 
an appointee, whether the continuous 
and uninterrupted service rendered by 
such appointee prior to the approval 
by the Public Service Commission can 
and should be taken into computation 
while determining seniority based on 
the principle of length of continuous 
Officiation ? 


5. When a seniority list is challen- 
ged as being violative of the guarntee 
of equality enshrined in Arts. 14 and 16 
prima facie it appears that those who 
came into the cadre Jater on scored a 
March over those who were already in 
the cadre, it would be for the authority 
justifying the seniority list to plead and 
point out the rule for determining seni- 
ority on the basis of which the list is 
drawn-up. If any such rule is pleaded, 
it would be for those impugning the 
seniority list to over and establish that the 
alleged seniority rule is violative of the 
fundamental rights guaranteed by Arts. 
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14 and 16 

6. In the affidavit-in-opposition 
filed by the Additional Sugar Commiss- 
ioner on behalf of respondents 1 to 3 
it was asserted that the impugned senio- 
rity list of the Khandsari Inspectors 
was drawn-up on the principle of the 
length of continuous officiation recko- 
ned from the date of selection/approval 
by the Public Service Commission in 
respect of each employee belonging to 
the cadre. It is necessary to refer to this 
aspect because the averment is vague 
and of a general nature and later on at 
the hearing of the petitions reliance was 
placed on Memo No O-66/I1-233-1938 
dated January 30, 1940 (1940 Ordeer’ 
for short) for sustaining the seniority 
list, the affidavit being conspicuously 
silent with regard to this order. There 
is nota whisper of the 1940 Order in 
the whole of the affidavit-in-opposition. 
However, if the respondents would be 
in a position to justify the seniority 
list on any existing statutory rule or 
administrative instruction which has 
been invariably followed, it would not 
be proper to attach too much importance 
to the vagueness in drawing-up pleadi- 
ngs, shifting the stand in the course 
of the proceedings. It must, however, 
be made clear that Mr. Gopal Subrama- 
niam, learned counsel who appeared for 
respondent Nos. i to 3 attempted to 
reconcile the averments in the afidavit 
and the oral submissions made at the 
hearing of the petitions by urging 
that when it is said in the affidavit that 
the seniority in respect of each member 
of the cadre was reckoned on the princi- 
ple of length of continuus officiation 


true construction, 
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commencing from the date of selection/ 
approval of each member by the State 
Public Service Commission, respondents 
1 to 3 had the 1940 Order in mind. 

7. Itis. therefore, necessary first 
to cxamine the nature and character of 
the 1940 Order and whether it lays 
down either by way ofa statutory rule 
or administrative instruction a binding 
rule of seniority for determining the 
seniority in the cadre of Khandsari 
Inspectors. If it does, it will have to be 
further ascertained whether upon its 
the relevant rule 
excludes any service rendered by a mem- 
ber of the service prior to his approval/ 
selection by the State Public Service 
Commission. 

8 The 1940 Order styled as a 
Memoranum was not annexed to the 
affidavit-in-opposition A copy of it was 
submitted at the time of hearing of the 
petitions. In its preamble it proceeds 
to recite that in view of the ‘Appoint- 
ment Department Memorandum No. 
233 (1)/1I-38 dated July 27, 1939 the 
Department of Secretariate are informed 
that under Section 241 (1) (B) and (2)(b) 
of the Government of India Act... 1935 
rules have to be framed for appointment 
to the civil services and posts and con- 
ditions of service of persons serving.’ 
It further proceeds to State that 
the existing rule for the various 
provincial specialist and subordinate 
services under the Government sho- 
uld be revised so as to bring them 
into conformity with the provisions of 
the Government of India Act, 1935 and 
new rule should also be drawn-up for 


services and posts which existed prior to 
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April 1, 1937 but for which no rules 
were framed, or which have been crea- 
ted after that date’. The 1940 Order 
jurther recites that enquiries are being 
received as to the lines on which either 
the old existing rules have to be revised 
or new rules have to be framed. It then 
states that ‘the general principles which 
have been accepted by Government are 
stated below’. Para 2 of the Order cle- 
aly brings out the nature and caaracter 
of the 1940 Order- the relevant portion 
of which read as under : 

‘2. Among other things the rules 
should provide for the following mat- 
ters.” 

At Item No. 11, seniority is menti- 
oned. elaborating how the rule about 
seniority should be drawn-up, the mem- 
orandum proceeds to prescribe guide- 
lines as under : 

‘Seniority in service shall generally 
be determined from the date of substan- 
tive appointment toa service, or from 
the date of the order of first appointment 
if such appointment is followed by con- 
firmation. In special cases seniority 
may be determined in accordance with 
the conditions which may suit a parti- 
cular service’. 

9. After extensively referring to 
the 1940 Order, it was urged on behalf 
of the respondents that the impugned 
seniority list is drawn-up keeping in 
view the date of appointment the date 
of selection/approval by the Public Ser- 
vice Commission, which is the relevant 
date for the purpose of computing seni- 
ority under G. O. of 1940 and the date 
ojoonfirmation by the department and 
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date of promotion. 

10. The first equestion is : does the 
1040 Order lay down a binding rule of 
seniority in respect of Khandsari Inspe- 
ctors ? It may at once be made clear 
that the cadre of Khandsari Inspectors 
was first formed under ‘Khandsari Lice- 
nsing Scheme’ which was framed some- 
where in November 1959. It is difficult 
to belive that two decades earlier, a 
seniority rule for a future cadre was 
prescribed. It is of course open to the 
Government to lay down general con- 
ditions of service governing all services 
in the State either by rules framed un- 
der Sec. 241 of the Government of In- 
dia Act, 1935 or on the advent of the 
Constitution under the proviso to Art. 
309 of the Constitution. [t must be 
conceded that in the absence or statut- 
ory rules, conditions of service ina 
particular cadre may be governed by 
executive instructions issued by the 
Government in exercise of its executive 
power At any rate, 1940 Order does not 
purport to lay a statutory rule framed 
under Sec 241 of the Government of 
India Act 1935 because the memoran- 
dum recites that in view of the provis- 
ions contained in Scc 241. rules have 
to be framed for appointment to civil 
service and posts and conditions of ser- 


vice of persons serving. It further re- 
cities that rules will have to be framed 


in respect of services which may be cre- 


ated for the first time after the advent 
of the Government of India Act, 1935. 


The memoraudum further provides that 
whenever there is an occasion for fram- 
ing statutory rules or issuing executive 
instructions governing conditions of 
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service, there must be some unformity 
in this behalf and accordingly the mem- 
orandum proceeded to point out what 
should generally be the contents of the 
rules and on what model they should 
be framed. Therefore, unquestionably 
the memorandum prescribes guibe lines 
for framing rules governing conditions 
of service. The memorandum is some- 
thing akin to model standing orders. At 
any rate it does not purport to prescr- 
ibe statutory rules or executive instru- 
 ctions governing conditions of service. 
This further becomes clear from the 
penultimate paragraph of the memoran- 
dum in which it is stated that the pri- 
nciples set out in the memorandum will 
be generally suitable for service or 
posts recruitment to which is conducted 
through the Public Service Commission 
and whenever the departure is made the 
same should be justified Directions 
are given by the memorandum that the 
departments of the Secretariat should 
proceed with the revision of the existing 
service rules or frame rules for new ser- 
vice and posts under their control in 
accordance with the principles set out 
in the memorandum. The departments 


were directed to draw-up the draft rules 
and when ready they were required to 


be submitted for the scrutiny of the ap- 
pointment department and should be 
accompanied by a self-contained note 
in which the important points and devi- 
ation from the above principles should 
be explained and justified. It is thus 
abundantly clear that the memorandum 
of 1940 merely prescribed guidelines 
for the departmemts of the Secretariat 
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either to frame statutory rules or exec- 
utive instructions governing conditions 
of service in respect of existing service, 
if there are no rules or they may be 
modified or amended so as to bring 
them generally in conformity with the 
1940 Order and whenever a new post or 
a new cadre in a service is Set up to 
frame rules in conformity with guidelin- 
es prescribed in 1940 order. The 1940 Or- 
der does not purport to lay down con- 
ditions of service governing any cadre 
either specifically or generally. It pro- 
vided a model and unless the model is 
adopted, it is commonsense to say that 
itis not binding. Therefore, the con- 
tention that 1940 Order prescribes bind- 
ing conditions of service and which 
have been followed in drawing-up the 
seniority list does not commend to us 
and must be rejected. 


11. Assuming that in the absence 
of any specific rule to the contrary hav- 
ing not been shown to have been ad- 
opted, the Department accepted the 
model as the binding one, the next 
question is ; whether upon its true con- 
struction it permits previous service to 
be wholly ignored in reckoning senior- 
ity. 

12. The model set out at Item No. 
11 governing seniority merely enacts 
the well-known rule of seniority in 
Govrnment Service namely, seniority 
being determined in accordance with 
length of continuous officiation In the 
absence of any other rule valid for de- 
termining seniority under Art. 16 this 
rule of seniority being determined by 
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the length of continuous officiation has 
been accepted as valid by the courts. In 
avery recent opinion of this Court in 
P.S. Mahal v. Union of India (Rend- 
ered on May 23, 1984 in W. P. Nos 157 
162 of 1976) : Bhagwati, J. after referring 
to Bishan Sarup Gupta v. Union of In- 
dia (1975) 1 SCR 104 : observed as un- 
der:: 

“There was no specific seniority 
rule to determine inter se seniority be- 
tween the direct recruits and the pro- 
motees appointed regularity within their 
respective quota from and after 16th 
January, 1959 and though in the abse- 
-nce of any specific seniority rule, the 
Court could have applied the residuary 
rule based on length of continuous offi- 
ciation, the Court did not do so because 
it felt that since the old seniority rule 
had ceased to operate by reason of the 
infringement of the quota rule, it would 
be for the Government to devise ‘‘a just 
and fair seniority rule as between the 
direct recruits and the promotees for be- 
ing given effect to from 16th January, 
1959.” 

Therefore, in the absence of any spec- 
fic rule of seniority governing a cadre 
or a service, it is well-settled that len- 
gth of continuous officiation will proy- 
ide a more objective and fair rule of 


seniorty. And that is exactly what the 
model in the memorandum prescrides. 


It say that seniority in service shall gen- 
erally be determined from the date of 
substantive appointment to a service. 
It the rule were to stop here, the ques- 
ion would arise; what constitutes sub- 
stentive appointment to a post within 
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the purview of the Public Service Com- 
missions? But the rule does not stop 
by merely saying that seniority shall 
generally be determined from the date 
of substantive appointment to a service, 
It further provides that it may be deter- 
mined commencing from the date of 
the order of the first appointment, but 
proceeds to qualify the last clause by 
providing : ‘if such appointment is fol- 
lowed by confirmation.’ In other words, | 
arule for determining seniority may 
provide length of continuous officiation 
from substantive appointment or from 
the date of the order of the first appoi- 
ntment if such appointment is followed 
by confirmation. In the latter case, once 
confirmation is made and the service till 
then is uninterrupted and continuous it 
relatos back tothe date of the order of — 
the first appointment. Now model Rule © 
11 suggests as guidelines two indepen- 


dent principles for determining seniority 
namely (1).seniority be reckoned from 


the date of substantive appointment and — 
(2) from the date of the order of first 
appointment. If such appointment is 
followed by confirmation. Two different 
starting points for reckoning seniority 
are set out in the model and itis diffic- 
ult to assume that a department adop- 
ted one and rejected the other without 
making a specific rule in that behalf. 
13. The question that can then be 
posed is : what constitutes substaative 
appointment in a cadre which is within 
the purview of the Public Service Com- 
mission. Now the cadre of Khandsary 
Inspectors was formed in 1959. There 
is nO material to show that at that time 
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it was within the purview of the Public 
Service Commission. A vague state- 
ment was made that under the Uttar 
Pradesh Public Service Commission 
(Limitation of Functions) Regulations, 
1954 any post with a sanctioned scale, 
the maximum of which exceeds Rs. 200/- 
would be within the purview of the Pub- 
lic Service Commission. It was _ there- 


fore, said that the post of Khandsary 
Inspector was within.the purview of the 
Public Service Commission. it was 


then urged that as the ‘Khandsary Lice- 
-nsing Scheme’ was to be urgently imp- 
lemented, the appoijting authority filled- 
in the posts pending recruitment by the 
Public Service Commirsion. This state- 
ment is not borne out by the record. 
On May 4, 1960. 9 persons including 
petitioners Nos. 1 and 2 were tempor- 
arily appointed as Licensing Inspectors. 
The appointment order does not show 
that the appointment was pending 
selection of regular candidates by the 
Public Service Commission. In fact, 
some confusion in this behalf crept in 
because a statement was made at the 
hearing of these petitions that the post 
of Khandsary Inspectors came within 
the purview of the Publice Servic Com- 
mission in 1961. Undoubtedly, the post 
of Licensing Inspector was created in 
the first instance up to March 31, 1960, 
But it may be mentioned that 


it has conitnued uninterruptedly till to- 
day and has become a permanent cadre. 


Identical appointment order was issued 
in favour of petitioner No. 3 some of 
the petitioners including petitioners 
Nos. 4,5, 6,7 and 8 and some of the 
respondents including respondents Nos. 


a 
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4, 5, 6, 7 and several others came to be 
uppointed by the Order dated March 
23, 1961. (Annexure ‘B’ to the petition). 
In this appointment order it was clearly 
stated that ‘on the result of the qualify- 
ing test and interview held for the posts 


_of Khandsari Inspectors in the montlis 


of February and March, 1961, the can- 
didats as noted in the enclosed list are 
temporarily appointed as officiating 


- Khandsari Inspectors in the scale of 


Rs. 120-6-210-EB-10-250 plus usual dear- 
ness allowance per month subject to 
final selection by Public Service Commi- 
ssion at any later date’ The recitals in 
the order do not spell-out that the appo- 
intees were to hold stop-gap arrange- 
ment till a candidate selected by the 
Public Service Commission is made avai- 
lable. On the contrary, the recitals 
clearly indicate. that those appointees 
will have to face the approval test by 
the Public Service Commission Now if 
petitioner Nos. 1 and 2 came to be ap- 
pointed in 1960 and respondents 4, 5 
and 6 came to be appointed in 1961 and 
the appointment of each if them had to 
be approved by the Public Service Com- 
mission, once the approval is granted, 
the same will relate back to the date of 
first appointment. That is the meaning 
of the expression in Model No. 11; or 
from the date of the order of the first 
appointment, if such appointment is 
followed by confirmation.’ It is not 
disputed that all the petitioners except 
petitioner 4 were approved by the Pub- 
lic Service Commission on September 
30, 1963 and yet respondent No.7 — 
J.S. Negi is shown at S. No. 17 while 
petitioner No. 1 who joined service on 
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March 4, 1960 and whose appointment 
was approved on the same day has been 
assigned S. No. 27 in the seniority list. 
If the first appointment is made by not 
following the prescribed procedure but 
later on the appointee is approved 
making his appointment regular, it is 
obvious commonsense that in the absence 
of a contrary rule, the approval which 
means confirmation by 
which had _ the authority power 
and jurisdiction to make appointment 
orrecommend for appointment, will 
relate back to the date on which first 
appointment is made and the entire 
service will have to be computed in 
reckoning the seniority according to 
the length of continuous officiation. 
That has not been done in this case. 
Therefore, assuming that the model 
principle set out in the 1940. Order has 
a binding effect, the impugned seniority 
list does not conform to the prescribed 
guideline and would certainly be 
invalid. 7 

14. Once it is shown that the 1940 
Order did not prescribe any binding 
rule or.seniority, but it was a model 
prescribed for adoption and the adopt- 
ion having not been shown, it cannot 
prescribe a binding rule of seniority. 
Assuming that it is deemed to have 
been adopted the seniority 
list does not conform to the model 
as interpreted by us. 

15. Now if there was no binding 
rule of seniority it is well-settled that 
length of continuous officiation pres 
cribes a valid principle of seniority . 
The question is: from what date the 


the authority 


D. A. Desai 
Judge 
Supreme Court of India 


service is to be reckoned? It was 
urged that any appointment of a stop 
gap nature or pending the selection 
by Public Service Commission cannot 
be taken into account for reckoning 
seniority. In other words, it was urged 
that to be in the cadre and to enjoy 


place in the seniority list, the service 
rendered in a substantive capacity can — 


alone be taken into consideration. We 


find it difficult to accept this bald and 
wide submission. Each case will depend 


upon its facts and circumstances. Ifa 
stop-gap appointment is made and the 
appointee appears before the Public 
Service Commission when the latter 


proceeds to select the candidates and 
is selected, we see no justification for 


ignoring his past service. At any rate 
there is no justification for two persons ~ 
selected in the same manner being ~ 
differently treated. That becomes 
crystal clear from the place assigned 
in the seniority list to petitioner No. 


1 in relation to respondent No- 7. In 
fact if once a person appointed in a 


stop-gap arrangement is confirmed in 
his post by proper selection, his past 
service has to be given, credit and he 
has to be assigned seniority accordingly — 
unless a rule to the contrary is made. 
That has not been done in the case 
of all the petitioners. The error is 
apparent in the case of petitioner 1 and 
respondent No. 7. These errors can 
be multiplied but we consider it unnece- 
ssary todo so. In facta fair rule of 
seniority should ordinarily take into 


account the past service if the stop-gap 
arrangement is followed by confirma- 


tion. This view which we are taking 
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is borne out by the decision of this 
Court in Baleshwar Dass v. State of 
U. P., (1981) 1 SCR 449 : (AIR 1981 SC 
41), wherein this Court observed that 
the principle which has received the 
sanction of this Court’s pronouncement 
is that ‘officiating service in a post for 
all practical purposes of seniority is as 
good as service ona regular basis. It 
may be permissible, within limits for 
Government to ignore officiating service 


and count only regular service when 
claims of seniority come before it, 


provided the rules in that regard are 
clear and categorical and do not admit 
of any ambiguity and cruelly arbitrary 
cut-off of long years 
not take place or there is functionally 
and qualitatively substantial difference 
in the service rendered in the two types 
of posts’. It was said that service rules 
will have to be reasonable, fair and not 
grossly unjust if they are to survive the 
test of Articles 14 and 16. It is thus 
well-settled. that where officiating 
appointment is followed by confirma- 
tion unless a contrary rule is shown, 
the service rendered as officiating appo- 
intment cannot be ignored for recko- 
ning length of continuous officiation 
for determining the place in the senio- 
rity list. Admittedly, that has not been 
done and the seniority list is drawn 
up from the date on which the approval/ 
selection was made by the Public Service 
Commission in respect of each member 
of the service, which is clearly violative 
of Art. 16. and any seniority list drawn 
up on this invalid basis must be 
quashed. 


of service does 
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16. Agrievance was made that the 
petitioner have moved this Court after 
a long unexplained delay and the Court 
should not grant any relief to them. It 
was pointed out that the provisional 
seniority list was drawn up on March 
22. 1971 and the petitions have been 
filed in the year 1983. The respondents 
therefore submitted that the Court 
should throw out the petitions on the 
ground of delay, laches and acquie- 
scence. It was said that promotions 
granted on the basis of impugned seni- 
Ority list were not questioned by the 


petitioners and they have acquiesced 
into it. We are not disposed to accede 


to this request because respondents 1 to 
3 have not finalised the seniority list 
for a period of more than 12 years and 


are operating the same for further pro- 
motion to the utter disadvantage of the 


petitioners. Petitioners went on making 
representations after representations 
which did not yield any response, 
reply or relief. Coupled with this is 
the fact that the petitioners belong to 
the lower echelons of service and it is 
not difficult to visualise that they may 
find it extremely difficutl to rush to the 
Court. Therefore, the contention must 
be rejected. 

17. In view of the discussion, these 
petitions succeed and are allowed and 
awrit in the nature of certiorari is 
issued quashing the impugned seniority 
list dated March 22, 1971 in respect of 
Khandsari Inspectors. The respondents 
1 to 3 are directed to draw-up a fresh 
seniority list based on the principle 
of length of continuous officiation recy- 
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oned from the date of first appointment 
if the appointment is followed by con- 
firmation i.e selection/approval by the 
State Public Service Commission. We 
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order accordingly, but in the circum- 
stances of the case, there will be no 
order as to costs. 

Petitions allowed. 


aay, 
Y. V. Chandrachud 

Judge 

Supreme Court of India 
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OBSERVATION 


Constitution of India, Arts. 226, 311—Writ Petition —Laches —Works Manager 
of Haryana Roadways compulsorily retired —eview application field by him, rejected 
Manager thereupon filing writ petition challenging his compulsory retirment as well 
rejection of his review application—Dismissal of writ petition on ground that remedy of 
review adopted by Manager was tenuous remedy, is improper. W- P. N. 3944 of 1979, 
D 20-12-1979 (Punj & Har), Reversed. (Paras 2,3) 


OBSERVED BY 


Y. V. Chandrachud, 
D. P. Madon and 
Ranganath Misra, 
Hon’ble Chief Justice and Judges, Supreme Court of India 


IN 
Civil Appeal No. 3417 of 1982, decided on 19-7-1984, between Sikander Pal 
Jain Appellant v. State of Haryana and others, Respondents | 
TEXT 


Chandrachud, C. J. :— The appe- for reviewing that order instead of cha- 


lant who was working as a Works Ma- 
nager, Karnal Depot, Haryana Road- 
ways was retired compulsorily by an or- 
der dated May 14, 1976. He filed a rev- 
iew petition to the Government of Har- 
yana to challenge the order of compul- 
sory retirement. That review petition 
was disposed of by the State Govern- 
ment on July 9, 1979. The appellant 
filed a writ petition inthe High Court 
of Punjab and Haryana on October 23, 
1979 to challenge the order of compul- 
sory retirement and the refusal of the 
State Government to review that order. 
The writ petition was dismissed by the 
High Court on the ground mainly that 
though the order of compulsory retire- 
ment was passed in May, 1976 the appe- 
llant merely resorted to a tenuous claim 


llenging that order on merits in a Court 
of law. Being aggrieved by the order of 
the High Court the appellant has filed 
this appeal by special leave. 

2. We are unable to accept the 
view o! the High Court that in seeking 
a review of the order by which he was 
retired compulsorily the appellant ado- 
pted a tenuous remedy. It is clear from 
the very order dated July 9, 1979 passed 
by the Secretary, Haryana Government 
Transport Department that a Review 
Board is constituted by the State of 
Haryana for reviewing orders of com- 
pulsory retirement. That order says 
that the case of the appellant was put 
up before the “Review Board’’ but the 
Board did not feel the necessity of cha- 
nging the decisions which was already 
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taken by the Government. In these 
circumstances it cannot be said that the 
appellant had resorted to a tunuous rem- 
edy for the vindication of his rights. 

3. As stated above the review or- 
der is dated July 9, 1979 while the wiit 
petition was filed by the appellant in 
October 1979. Obviously the writ peti- 
tion could not have been dismissed on 
the ground that is suffered from laches. 

4. The High court has made a pas- 
sing Observation that there was no in- 
firmity in the order of compulsory reti- 
rement but no reason at all has been 
given in support of that observation, It 
seems to us that being influenced by the 


consideration that the writ petition suff- 


ered from laches the High Court did not 
consider the merits of the matter. Since 
we are differing from the High Court 
on the question of laches and find that 
the writ petition did not suffer from any 
defect of a preliminary nature it becom- 
es necessary to remand the matter to the 
High Court for re-consideration of the 
writ petition on merits. 

5. Miss Lily Thomas who appears 
on behalf of the appellant has raised 
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two principal contentions before us. 
The first contention is that the order of 
compulsory retirement is bad because it 
was passed without consulting State Pu- 
blic Service Commission. The second 
contention is that the appellant could 
not have been retired compulsorily be- 
fore he had completed 25 years of ser- 
vice. The High Court will examine the 
correctness of these and any other con- 
tentions which the appetlant may legiti- 
matly raise raise before it. 

6. Iv would appear that the appell- 
ant would have retired in the normal 
course in 1982. On that basis he would 
be entitled to retirement benefits under 
the relevant rules. Even on the basis 
of compulsory retirement he would we 
suppose to be entitled to retirement bene- 
fits due to the appellant have not been 
given to him the High Court will pass 
an appropriate order directing the Gov- 
ernment to give the same to him. 

7. The appeal is accordingly allo- 
wed with costs which we quantify at 
one thousand rupees. 


Appeal allowed. 
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OBSERVATION 


Constitution of India, Arts. 226 and 320— Provisions of Art 320 are directory— 
Person selected by Public Service Commission—Has to right to appointed—No man- 


damus lies. 


OBSERVED BY 


D.A. Desai, 
Amrendra Nath Sen 
and R.B. Misra, 


Hon’ble Judges Supreme Court of India. 


Civil Appeal No. 


1194 of 1984, decided on 28-9-1984, between Jatinder Kumar 


and others, Appeliants v. Stat of Punjab and others, Respondents. 


TEXE 


R.B. Misra, J.:—The main ques- 
tion for consideration in this appeal 
by special leave is whether a person 
selected by the subordinate Service 
Selection Board for direct appointment 
to the post of Assistant Sub-Inspector 
of Police has got an unfettered right 
to be appointed on the basis of the 
recommendation made by the said 
Board. 


2. The material facts to bring out 
the point in controversy are as follows. 
On 31 st of March, 1978 the Inspector 
General of Police, Punjab, respondent 
No 2, sent a requisition to the Subordi- 
nate Service Selection Board (for short, 
the Board), respondent No 3 to select 
and recommend 7 suitable persons for 
the post of Assistant Sub-Inspector of 
Police. while the matter was pend- 


ing consideration 50 more posts 


of Assistant Sub-Inspectors of Police 
became available and, therefore, the 
Board was recommend 57 suitable 
persons for these posts. The appellants 
along with many others were intervie- 


wed and physically tested on various 
dated ranging from 24 th of October, 
1978 to 6th of February, 1979. Later 
on after the interviews were over but 
before the select list could be finalised 
by the Board the Inspector General of 
Police vide his letter dated 3lst of 
August, 1979 requested the Board to 
recommend 170 more persons in addi- 
tion to 57 already under consideration 
in anticipation of further vacancies 
likely to occur asa result of expected 
reorganisation of the Police Force. In 
that connection a proposal for the dis- 
bandment of the Punjab Armed Police 
Battalion and instead creation of some 
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additional posts for the District Police, 
had already been submitted. Thus, in 
all 227 candidates were to be recruited 
by the Board for the post of Assistant 
Sub-Inspectors of Police The Board, 
however, recommended a panel of 144 
candidates on 22nd of December, 1979. 
3. It appears that the proposal for 
disbandment of the Punjab Armed Police 
Battalion and creation of additional 
posts in the districts referred to above 
was turned down by the Government 
and, therefore, the anticipated 170 tem- 
porary vacancies of Assistant Sub-Ins- 
pectors against direct recruitment quota 


could not be available. Out of the ear- 
lier 57 posts, however, 9 were offered 


to the wards of the deceased police 
officers in accordance with the Punjab 
Government instructions regarding 
priority appointments issued vide let- 
ter No. 80 (GOI) -SII (3)/73/ 12092 
dated 18th April, 1973 cei ie 
remaining 48 posts were offered to 
the candidates recommended by the 
Board in order of meirt determined 
by the Board Since the remaining 
candidates recommended ty the Board 
pursuant to the latter requisition were 
not appointed as there were no vacan- 
cies, the d'sgruntled candidates filed 
two petitions under Art. 226 of the Con- 
stitution before the High Court. 

4. The stand of the petitioners in 
the two petitions was : 

(a) that the vacancies had alre- 
ady been communicated to the Board 
and it was on that basis that the board 
had recommended their names for ap- 
pointment and the State was bound to 
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appoint them on the basis of tbe recom- 
mendation of the Board; 

(b) that ths State was bound to 
follow the Punjab Police Rules and un- 
der rule 12.3 twenty-five per cent of 
the posts in the rank of Assistant Sub- 
Inspectors are to be filled in by direct 
recruitment and the remaining seventy- 
five per cent are to be filled by promo- 
tion; 

(c) that the State adopted a de- 
vice Of making ad hoc appointment of 
the Assistant Sub-Inspectors by posting 
Head-Constables as Assistant Sub-Inspe- 
ctors and the whole action was mala- 
fide as the State Government intended 
to select and appoint its own favour- 
ites; 

(d) that the action of the Gover- 
nment in not appointing them pursuant 
to the recommendation of the Board 
is violative of Arts. 14 and 16 of the 
Constitution; 

(e) that even after the abolition 
of the Board the candidates recommen- 
ded by it could not be refused appoint- 
ment on the ground that the Board 
later on became functus officio; 
and 

(f) that even after the expiry of 
six months fixed by the Government in- 
structions the petitioner could be app- 
ointed on the basis of recommendation 
of the Board. 

5. The petitions were resisted by 
the State Government on the ground in- 
ter alia that by 7th of January, 1980 
only 57 posts in the direct recruitment 
quota became available and appoint- 
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nents were made. As regards the re- 
Maining vacancies of 170 temporary 
yosts of Assistant Sub-Inspectors, pro- 
posal for disbandment of the Punjab 
Armed Police Battalion and instead 
creation of some additional posts for 
the District Police was eventually turned 
down by the State Governmnt and so 
no additional vacancies became availa- 
ble and the petitioners could not be 
appointed. In any case the petitioners 
could not claim appointment as of 
right merely because the Board had re- 
commended their names. It was further 
pleaded that according to the Govern- 
ment instructions issued vide letter No. 
1673-C-I1-56 dated 22nd March, 1947 
a time limit of six months had been pre 
scribed for filling up the vacancies by 
persons recommended by the Board 
and after the expiry of six monthsa 
- fresh reference had to be made to the 
Board. Assix months prescribed had 
already expired the peiititioners could 
not be appointed on the basis of the 
recommendation of the Board. They 
also denied the allegation of malafides 
inthe ad hoc appointment of, other 
persons and further pleaded that the 
refusal of the Government to appoint 
them was not hit by Articles 14 and.16 
of the Constitution. 

6. Onaconsideration of the mat- 
erial on the record the record the lear- 
ned single Judge came to the conclusion 
fhat there was neither any vacancy in 
the quota of direct recruits of Assist- 
ant Sub-Inspectors nor a single post 
meant for direct recruits is manned by 
an ad hoc employee, that no case of 
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mala fides of favouritism has been made 


out, and that there was no violation of 
Articles 14 and 16 of the Constitution. 


A letters patent appeal preferred by 
the petitioner before the High Court. 
7. The petitioners before this 
Court in appeal categorically stated 
on oath that 500 promotions had been 
made by the State of Punjab and that 
the petitioners were entitled to 25 per 
cent of those posts according to quota 
rule. They also alleged that 250 vacan- 
cies of Assistant Sub-Jnspectors were 
available in the C. I. D. wing alone in 
the Punjab Police and 250 persons had 
not promoted against those vacancies 
on ad hoc basis. This Court by its order 
dated 9th January, 1984 directed the 
State to supply detailed information to 
the petitioners of the names and desig- 
nations of the Head Constable promo- 
ted as Assistant Sub-Inspectors between 
the period from 1979 to 1983., Pursuant 
to that order the State gave full details 
orthe various promotions made in 
various ranges totalled 646 and accor- 


ding to the State during 1979-1983, 576 
vacancies of Assistant Sub-Inspectors 


in promotee quota became available 
on account of promotion of 576 Assis- 


tant Sub-Inspectors to the rank of Offg. 
Sub-Inspectors, 5 against retirement of 
such officers, 13 due to death, 2 due to 
dismissal and 4 due to reversion of 
promotee Assistant Sub-Inspectors. In 
addition, a total of 60 additional tem- 
porary posts of Assistant Sub-Inspectors 
were sanctioned by the Government 


during the period against which such 
promotions were mude. Thus out of 
the total 660 vacancies of promotee 
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quota during the aforesaid period 646 
promotions had heen made and on 3lst 
December 1983 there were 14 vacancies 
in the rank of Assistant Sub-Inspectors 
against promotee quota. 

8. Before we deal with the points 
raised by Mr. Frank Anthony in support 
of the appellants we must record 
our disapproval of the inconsistent 
pleas taken by it at various stages. 
To start witb, it took up the plea that 
there were no ad hoc appointments of 
Assistant Sub-Inspectors from 1979 but 
Jater on it went back upon its previous 
statement and admitted that there were 
ad hoc appointments made but explained 
the position by subsequent affidavits 
wherein it was stated that the C.ID. 
has no cadre strength of its own and 
all the posts, excetd language stenogra- 
phers, are filled in by taking officers 
on deputation from other units of the 
Police department and no ad_ hoc 
appointments were made in the rank 
of Assistant Sub-Inspectors and that the 
petitioners could not be appointed as 
no posts for the petitioners were avai- 
lable with the department, but it is not 
necessary to refer to those explanations 
in any detail. 

9. Be that as it may, the fact rem- 
ains that in anticipation of the propo- 
sal for disbandment of the Punjab 
Armed Police Battalion and instead 
ereation of some additional posts for 
the district Police a requisition was 
made for selecting 170 more candidates 
for direct appointment to the post of 
Assistant Sub-Inspectors. But the pro- 
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posal having been turned down by the 
Government theie were no vacancies 
and, therefor., ibe question atises whe-— 
ther the petitioners have got an unfette- 
red right to be appointed even though 
the aforesaid proposal had not been 
accepted and consequently there were 
no vacancies. 

10. We now take up the conten- 
ticns raised by Mr. Frank Anthony, 
counsel for the appellants, that they 
havea right to be appointed to the 
post of Assistant Sub-Inspectors on the 
basis of the selection made by the 
Board. 

11. Article 320 of the Constitution 
enumerates the duties to be performed 
by the Union or the State Public Service 
Commission : | 

(i) to conduct 
appointment to the 
Union and the services 
respectively; 

(ii) if requested by any two or 
more States so to do, to assist those 
States in framing and operating schemes 
ofjoint recruitment for any services 
for which candidates possessing special 
qualifications are required; 

(111) to advise on matters enumer- 
ated under cl. (3) of Article 320; and 


(iv) to advise on any matters so 
referred to them and any other matter 
which the President, or as the case may 
be, the Governor of the State may refer 
to them. 

The fact that there is no provision in 


the Constitution which makes the acce- — 
ptance of the advice tendered by the 


examinations for 
services of the 
of the State 
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Commission, when consulted, obliga- 
tory renders the provisions of Art. 320 
(3) only directory and not mandatory. 
12. Theestablishment of an inde- 
pendent body like Public Service Com- 
mission isto ensure selection of best 
available persons for appointment ina 
post to avoid arbitrariness and nepo- 
tism in the matter of appointment It 
is constituted by persons of high ability, 
varied experience and of undisputed in- 
tegrity and further assisted by experts 
on the subject It is true that they are 
appointed by Government but once they 
are appointed their independence is secu- 


red by various provisions of the Constitu- 


tion Whenever the Government is 
recuired to make an appointment toa 
high public office it is required to con- 
sult the Public Service Commission. 
The selection has to be made by the 
Commission and the Government has to 
fill up the posts by appointing those 
selected and recommended by the Com- 
mission adhering to the order of merit 
an the list of candidates sent by the Pub- 
lic Service Commission. The selection 
by the Commission, however, is only a 
recommendation of the Commission 
and the final authority for appointment 
is the Government. The Government 
may acceept the recommendation or may 
decline to accept the same. But if it 
chooses not to accept the recom- 
mendation of _ the Commission 
the Constitution enjoins the Govern- 
ment to place on the table of the 
Legislative Assembly its reasons and 
report for doing so. Thus the Govern- 
ment is made answerable to the House 
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for any departure vide Article 323 of 
the Constitution. This, however, does 
not clothe the appellants with any such 


right. They cannot claim as of right 
that the Government must accept the 


recommendation of the Commission 
If, however, the vacancy isto be filled 
up, the Government has to make appo- 
intment strictly adhering to the order 
of merit as recommended by the Public 
Service Commission. it cannot disturb 
the order of merit according to its own 
sweet will except for other good reasons 
viz bad conduct or character. The 
Government also cannot appoint a per- 
son whose name does not appear in the 
list. But it is open to the Government 
to decide how many appointments will 
be made. The process for selection and 
selection for the purpose of recruitment 
against anticipated vacancies does not 
create a right to be appointed to the 
post which can be enforced by a manda- 
mus We are supported in our view by 
the two earlier decisions of this Court 
‘1 AND, Silva v- Union of India 1962 
Supp (1)SCR 968 and State of Haryana 
v. Subash Chander Marwaha (1974) 1 
1 SCR 165 SC 2116). The contention 
of Mr. Anthony to the contaray cannot 
be accepted. 


13. It was next contended for the 
appellants that the Punjab and Haryana 
High Court itself had takena different 
view in G. S. Kalkat v. State of Punjab 
pronounced on iSth July, 1980. from 
the one taken in the instant case and a 
copy of the judgment in that case has 
been filed. We have perused the judg- 
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ment but find that the facts of that case 
were materially different from the facts 
of the case in hand. 

14 The next contention raised 
on behalf of the appellants was 
that the action of the Government in 
not appointing them in spite of the fact 
that they were selected and their names 
were recommended by the Board for 
appointment, was mala fide. The allegati- 
ons about mala fides are more easily 
made than made out. There are no 
materials before us to warrant the conc- 
lusion that the action of the State Gove- 


rnment in not appointing them was mala 


fide especially when the posts in antici- 
pation whereof the Board was asked to 
select more candidates came to and end. 
There was no question of their appoint- 
ment against those vacancies. 

15. Likewise, the contention that 
the action of the Government is hit by 
Arts. 14 and 16 of the Constitution 
has no_ substance. The case of the 
appellants is not identical with those of 
persons who were appointed as against 
57 vacancies for which original requis- 
tion was made to the Board for selecting 
them, 

16. An argument of desperation 
was further advanced about promissory 
estoppel stopping the State Government 
from acting in the manner it did not 
appointing the appellants although their 
names had been recommended. The 
notification issued by the Board in this 
Case was Only an invitation to candida- 
tes possessing specified qualifications to 


R. B. Misra 
Judge 
Supreme Court of India 


apply for selection for recruitment for 
selection for recruitment for certain 
posts. It did not hole out any promise 
that the selection would be made or if 
it was made the selected candidates 
would be appointed The candidates 
did not acquire any right merely by 
applying for selection or for appointm- 
ent after selection. When ihe proposal 
for disbandment of the Punjab Armed 
Police Battalion and instead creation of 
additional posts for the district police 
was turned down by the State Govern- 
ment, the appellants were duly informed 
of the situation and there was no 
question of any promissory estoppel 
against the State. 

17. It was further contended by 
Mr. Anthony that the recommendation 
made by the Board would remain 
effective even after the body had become 
defunct. It is not necessary to go into 
detail on this contention inasmuch as 
the fate of the case depends upon 
whether the appellants had a right to 
get appointed on the basis of the 
selection and recommendation made by 
the Board. The appellants came to 
Court to vindicate their right but if 
they had no right there was no question 
of enforciag that right. 

18. For the foregoing discussion 
the appeal has no force and, therefore, 
it must fail. It is accordingly dismissed 
but in the circumstances of the case 
the parties should bear their own 
costs. 

Appeal dismissed. 
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Constitution of India— Article 311(2)—Punjab Police Rules, 1934—Valume 7 rule 
12.21--Discharge from service in innocuous from on the basis of misconduct after 
making enquiry behind the back of appellant without serving charge sheet, calling ex- 
planation and giving opportunity to cross examine witnesses—Order is liable to be 
quashed and set aside | (Para 8) 


OBSERVED BY 


A. P. Sen and 
BEG. Ray: 


Hon’ble Judges, Supreme Court of India. 
IN 


Civil Appeal No. 2327 of 1986, decided on 8th August, 1986, between Smt. 
Rajinder Kaur, Appellant, versus Punjab State and another, Respondents, 


TEXT 


A. P. Sen, J.:— After hearing the 
learned counsel for both the parties and 
on consideration of the question of law 
involved in this petition, Special Leave 
is granted. Arguments heard. 

2. The appellant petitioner was 
appointed as a lady constable in Hoshi- 
arpur District on 7.5.1979. After com- 
pletion of training she was posted in 
March, 1980 in the police lines, Hoshi- 
arpur. The Superintendent of Police 
Hoshiarpur discharged the appellant 
from service by an order dated 9-9-1980 
under Rule 12.21, volume 7 of the Pun- 
jab Police Rules, 1934 The said order 
is in the following terms : 

“Lady Constable Rajinder Kaur 
No. 752 if unlikely to prove an efficient 
police officer. She is, therefore, hereby 
discharged from the Police Force under 


P. P. 12.21 with effect from today 
(9-9-1980). 
Issue orders in O.R. and all concer- 
ned to notice and necessary action’’.. 
This order was made, it has been stated 
in the petition, without serving any 
charge sheet on her and without asking 
her to explain any charge. The order 
also has not recorded any reason for 
her discharge from service. Against 
this order the appellant made a represe- 
ntation to the Deputy Inspector General 
of Police, Jullunder Range. The said 
representation was rejected on 17-10-80. 
The appellant filed a revision against 
the order of the Deputy Inspector Gen- 
ral of Police and the same was also dis- 
missed on 15-4-81. The appellant there- 
after filed acivil suit No. 327/ASSJ/82 
in the Court of Additional Senior Sub- 


766 


Report No. 105, p. 02 


Judge, Hoshiarpur on 16.11.1981 challe- 
nging the order of discharge as bad, ar- 
bitrary and against the principles of law. 
The said suit was dismissed by the 
Additional Senior Sub-Judge, Hoshiar- 
pur on 28.2.1983. Thereafter the appe- 
llant filed an appeal before the District 


Judge, Hoshiarpur on 31.3.1983 and it 
was numbered as Civil Appeal No. 45 of 


1983. The said appeal was dismissed 
on 7-5-1984 and the judgment of the 
Trial Court was confirmed. A Regular 


Second Appeal No. 2189 of 1984 was 
filed before the High Court of Punjab 


Haryana at Chadigarh. The said Seco- 
nd Appeal was dismissed on 10-10-1984. 
Hence the instant application for grant 
of special leave to appeal under Article 
136 of the Constitution has been filed 
in this Honourable Court be the appe- 
llant. 

3 The main argument advanced 
on behalf of the appellant is that the 
impugned order of discharge from ser- 
vice was made not in accordance with 
Rule 12.21 of the Punjab Police Rules, 
1934 in accordance with the terms and 
conditions of the service but it was 
made by way of punishment An 
enquiry was made by the Deputy Police 


Superintendent, Garhshankar as to the 
character of the appellant into the 


allegation that she stayed at Mahalpur 
forl or 2 nights with one constable, 
Jaswant Singh and evidences were reco- 


rded therein without giving the appe- 
llant any opportunity of hearing in the 


enquiy and without giving the appellant 
any Opportunity to cross-examine the 
witnesses and the impugned order was 


A. P. Sen 
Judge 
Supreme Court of India 


made after the completion of the investi- 
gation on the ground of her misconduct 
which casted a stigma on her service 


career. The order in question is, there- 
fore, not an innocuos one though 
expressed in innocuous terms. It is 


made by way of punishment, the ground 
being her misconduct as found on the 


basis of the investigation of certain 
allegations behind her back. 
4. It was urged on behalf of the 


respondents that the order discharging 
the appellant from service was not made 


by way of punishment. The order was 
made in accordance with the terms of 
Rule 12.21 of the said Rules which 
empowers the athorities to do away 
with the service of the constable at any 
time within three years of her enrol- 
ment, if she is found unlikely to prove — 


an effcient police officer, by the Superin- 


tendent of Police and no appeal has 
been provided for under the Rules 


against the said order of discharge. It 
was, therefore, urged that the order 
being made in accordance with the 
conditions of service of the appellant — 
and so it is unchallengeable before this 
Court by filing a special leave petition 
to appeal. 

5. Admittedly, the appellant was 
appointed as a lady constable on 
7-5-1979 and she was posted in march 
1980 in the Police lines, Hoshiarpur | 
after completion of her training. It has 
been stated in para 15 of the petition 
that on an allegation made by the depa- 
rtment against the appellant that she 
Spent two nights with a constable an 
investigation was caused to be made 
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into the said allegation against her 
conduct and on the basis of that invest- 
igation the impugned order of discharge 
was made by tbe Superintendent of 
Police, Hoshiarpur. In Para 15 of the 
counter affidavit sworn on behalf of 
respondent it has been stated that the 
superintendent of Police, Hoshiarpur 
got conducted a confidential enquiry 
through a Deputy Superintendent of 
Police regarding the conduct of the 


appellant. On an overall assessment 
of the work and conduct of the appellant 


the Superintendent of Police, Hoshiarpur 
came to the conclusion that she was not 
likely to become an efficient Police 


Officer and thus passed an order dis- 
charging her from service in accordance 


with the conditions of the service. 
These averments made in para 15 of the 
counter-affidavit have been verified 
to be true and correct to the knowledge 
of the deponent based upon the infor- 
mation deprived from the record of the 


case. Thus, it is clear from these 
averments that the impugned order of 


discharge though stated to be made in 
accordance with the provisions of Rule 
12.21 of the Punjab Police Rules, 1934, 
is really made on the basis of the mis- 
conduct as found on enquiry into the 
allegation behind her back by the 
Deputy Superintendent of Police, Garh- 
Shankar. Itis not disputed that the 
enquiry was made without serving her 
the charge-sheet and without giving her 


any opportunity to explain the charges 
and the allegations levelled against her. 


The enquiry was conducted behind her 
back and on the basis of the result of 


the investigation she was discharged 
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from service. Therefore in these‘circum- 
stances, it does not lie in the month of 
the respondents to submit before 
this Court that the order 
is an innocuous and it is an order 
made simply in accordance with the 
conditions of her service under Rule 
12.21 of the said Rules. On the other 
hand, in the background of these facts 
and circumstances it is crystal clear 
that the impugned order of discharge 
from service of the appellant was made 
on the ground of her misconduct and it 
is penal in nature as it casts a stigma 


on the service career of the appellant. 


6. The next question arises is 
whether the appellant who is yet to be 
confirmed in the service and has no 
right to the post in question, the impu- 
gned order can be assailed as violative 
of the protection given by Article 311 
(2) of the Constitution. This point has 
been well-settled by several decisions 
of this Court. 

7 This Court has stated in no 
uncertain terms in the case of P.L. 
Dhingra v. Union of India 1958 SCR 
p. 828 at 862, as follows : 

“But even if the Govt. has, by 
contract or under the rules the right to 
terminate the employment without go- 
ing through the procedure prescribed 
for inflicting the punishment of dis- 
missal or removal or reduction in rank 
the Government may _ nevertheless, 
choose to punish the servant and if the 
termination of service is sought to be 
founded on misconduct, negligence, in- 
efficiency or other disqualification, then 
if it is a punishment and the requireme- 
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nts of Article 311 must be complied 
with. 


This decision has been relied upon 
by this Court in the case of K.-H. Phad- 
nis v. State of Maharashtra 197] SCR 
(Supp.) p. 118, where it has been held 
that even in the case of reversion of an 
employee who has been repatriated from 
the temporary post of Controller of 
Food, Grains Department to his parent 
department of Excise and Prohibition, 
to which had a lien might be sent 
back to the substantive post in ordinary 
routine administration or because of 
exigencies of service. Such a person 
may have been drawing a salary more 
than that of his substantive post but 
when he is reverted to the parent de- 
partment the loss of salary cannot be 
said to have any penal consequences. 
The matter has to be viewed as one of 
substance and all relevant factors have 
to be considered in ascertaining whether 
the order is a genuine one of accidence 
of service in which a person sent from 
the substantive post to a temporary 
post has to go back to the parent post 
without any aspersion against his char- 
acter or integrity, or whether the order 
amounts to a reduction in rank by way 
of punishment. 


8. It has been further observed 
by this Court in the case of State of 
Bihar & Ors. v. Shiva Bhikshuk Misra. 
1971 (2) SCR 191 at 196. 

“The form of the order is not con- 
clusive of its true nature and it might 
merely be a cloak and camouflage for 
an order founded an misconduct. It 
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may be that an order which is inno- 
cuous on the face and does not con- 
tain’ any imputation of misconduct is a 
circumstance or a piece of evidence for 
finding whether it was made by way of 
punishment or administrative routine. 
But the entirety of circumstances pre- 
ceding or attendant on the impugned 
order must be examined and the over- 
riding test will always be whether the 
misconduct is a mere motive or is the 
very foundation of the order.” 

In the case of Shamsher Singh and 
anr. v. State of Punjab, 1975 (1) SCR 
p. 874 at 837, it has been observed as 
under : 


‘No abstract proposition can be 
laid down tbat where the services of a 
probationer are terminated without 
saying anything more in the order of 
termination 'hen that the services are 
terminated it can never amounts toa 
punishment in the facts and circumstan- 
ces of the case. If a probationer is 
discharged on the ground of misconduct, 
or inefficiency or for similar reason 
without a proper enquiry and without 
his getting a reasonable opportunity of 
showing cause against his discharge 
it may in a given case amount 
to removal from — service’ within 


the meaning of Article 311 (2) of the 
Constitution.” 


It has been observed this Court in 
the case of Anoop Jaiswal v. Governm- 


cnt of India & Anr. 1984 (2) SCR 453 
as under. 


“When the form of the order is 


merely a camouflage for an order 
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of dismissal for misconduct it is always 
opento the Court before which the 
order is challenged to go behind the 
true character of the form and ascertain 
order. If the Court holds that the order 
though in the form is merely a determin- 
ation of employment is in reality a cloak 
for an order of punishment, the Court 
would not be debarred, merely because 
of the form of the order, in giving 
effect to the rights conferred by law 
upon the employee’. 

On a conspectus of all these decisions 
mentioned hereinbefore, the irrestible 


conclusion follows that the impugned ord- 


er of disharge though couched in innoc- 
uous, terms, is merely a camouflage for 
an order of dismissal from service on the 
ground of misconduct. This. order has 
been made without serving the appellant 
any charge-sheet, without asking for 
any explanation from her and without 
giving any opportunity to show cause 
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against the purported order of dismissal 
from service and without giving any 
Opportunity to cross-examine the 
witnesses examined, that is in other 
words the order has been made in total 

contravention of the provisions of 
Article 311 (2) of the Constitution. The 
impugned order is, therefore, liable to 

be quashed and set aside. A writ of 
certiorari be issued on the respondents 
to quash and set aside the impugned 

order dated 9-9-1980 of her dismissal 

from service A writin the nature of 

mandamus and appropriate directions 

be issued to allow the appellant to be 

reinstated in the post from which she have 
been discharged. The appeal is thus 

allowed with costs. The authorities 

concerned will pay all her emoluments 

to which she is entitled to in accordance 

with the extant rules as early as possible 

in any casenot later than eight weeks 

from the date of this judgment. 
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General Rules—Rule 33 (a)—Interse seniority between personnels appointed by 
way of stop gap arrangement and appointed through public service commission—Stop 
gap appointed, although were eligible to appear in the qualifying test but failed 
to avail that opportunity and were regularised subsequently by Government és 
per the policy decision— Whether they may be treated as senior to those 
who were appointed through Publice Service Commission prior to their regularisation 


—(No) 


OBSERVED BY 


O. Chinnppa Reddy 
and Murari Mohan Dutt, 


Hon’ble Judges, Supreme Court of India. 
| IN 


W. P. No. 106 of 1980, and Civil Appeal No. 2735 of 1986 decided on 8th August, 
1986, between Smt. M. Nirmala and others, petitioners v. State of Andhra Pradesh 
and others, Respondents. 


TEXT 


Dutt, J. The Writ Petition No 106 
of 1980 under Article 32 of the Constit- 
ution of India preferred by the petition- 
ers, Smt. M. Nirmala & 309 others, and 
the appeal by special leave filed by the 
State of Andhra Pradesh have been 
heard together as they involve the com- 
mon question as to the seniority of 
certain employees of the Government 
of Andhra Pradesh in Group II and 
Group IV services Group II services 
relate to the posts of Junior Assistants 
in the Secretariat and Group IV services 
relate to the posts of Lower Division 


Clerks, Lower Division Assistants, 
Lower Divison Typists and Steno 
Typists. 


2. The petitioners are working 


in Group IV services in various Depart- 
ments of the Government of Andhra 
Pradesh. On August 18, 1970 by G. O. 
Ms. No. 682, the Government of Andhra 
Pradesh put a ban on direct recruitment 
of all categories of State and subordi- 
nate services, pending the recommenda- 
tions of the Backward Classes Commis- 
sion. Inspite of the said order baning 
direct recruitments, the Government 
had to appoint employees in all Depart- 
ments in view of exigencies of circums- 
tances and in the public interest. Such 
appointments were made under the 
General Rule 10 (a) (1) (1) on a purely 
temporary basis. Most of the petitio- 
ners were appointed after April, 1974 
as temporary employees under General 
Rule 10 (a) (i) (1). Indeed General Rule 
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10 (a) (iii) provides 
appointed under clause (i) shall, whe- 
ther or not he possesses the qualifica- 
tions prescribed for the service, class 
or category to which he is appointed, 
be replaced as soon as possible by a 
member of the service or an approved 
candidate qualified to hold the post 
under the rules. In view of clause (iii) 
of General Rule 10 (a), the appoint- 
ments on tbe petitioners were to be 
replaced as soon as possible by quali- 
fied and approved candidates. 

3. In 1973, the ban on recruit- 
ment through Public Service Commiss- 
ion was partially lifted. By G.O Ms. 
No. 725 dated December 28, 1973, 
the Government of Andhra Pradesh 
directed the Public Service Commiss- 
ion to conducting a special qualify- 
ing test for recruitment in Group IV 
services with a view to regularising the 
temporary appointments made during the 
ban period. One of the conditions of eli- 
gibility for appearing at the said quali- 
fying test was, as fixed by the public 
Service Commission, two years of. ser- 
vice aS on 1-1-1973. As the petitioners 
were appointed after April, 1974, the 
question of appearing at the said quali- 
fying test did not arise. It appears that 


those who appeared at the said test 
were all absorbed in the regular service. 


On the representation of the temporary 
employees who were not absorbed, the 
Public Service Commission conducted 
another special qualifying test as dir- 
ected by the Government by G.O. Ms. 
No. 787 dated November 9, 1976. The 
petitioners could not avail themselves 


that a person - 
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of the said test as they had not put in 
two years of service as on 1-1-1976 as 
fixed by the Public Service Commission. 

4 The temporary employees in- 


cluding the petitioners who were ap- 
pointed on or after January 2, 1974, be- 


came eligible only in 1976 which 
year a test for recruitment through Pub- 
lic Service Commission was conducted 
to facilitate all temporary employees 
including the petitioners to compete 
for regular appointments. About 82,000 
candidates appeared in the test for 
Group IV services. The petitioners, 
however, did not appear at the said 
qualifying test even though they were 
aligible for the same. At the same time, 
the petitioners and others, who did 
not appear at the qualifying test in 


1976, began to put pressure on the 
Government for their absorption. The 


Government was also prevented from 
replacing the temporary employees in- 
cluding the petitioners by the candid- 
ates who were successful in the said 
qualifying test. The successful candi- 
dates were appointed to additional posts 
in Group JI and Group IV services 


sometime in 1977 or 1978. The tempo- 
rary employees made a representation 


to the Government that their appoint- 
ments should be regularised without 
requiring them to appear at the special 
qualifying test. The Government se- 
ems to have yielded to the pressure bro- 
ught to bear upon it by these temporary 
employees, as a result of which the ap- 
pointments of successful candidates in 
the said test could not be regularised. 
By Memo No. 1806/Ser B/78-2 dated 
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-25.1.1979 the Government proposed to 
fix the inter se seniority between the 
Public Service Commission candidates, 
that is, those who passed in the quali- 
fying test held in 1976 and the tempo- 
rary employees who did not appear at 
the qualifying test. Being aggrieved 
by the said Memo. Certain Public Ser- 
vice Commission candidates belonging 
to Group II Services filed a representat- 
ion being R. P. No. 145/79 before the 
Andhra Pradesh Andministrative Tribu- 
nal. Subsequently, another represent- 
ation petition being R. P. No. 447 of 
1979 was filed by certain other Public 
Service Commission candidates belon- 
ging to Group IV services including the 
respondents Nos. 18 to 108 in the writ 
petition. . 

5. While the said representation 
petitions were pending before the 
Andhra Pradesh Administrative Tribu- 
nal, the Govt. of Andhra Pradesh L.- 
sued G.O. Ms. No. 646 dated Septem- 
ber 14, 1979 whereby the temporary 
employees including the petitioners were 
exempted from appearing at any exam- 
ination and the posts held by them 
were withdrawn from the purview of 
the PublJic Service Commission. By 
another order, being G O Ms. No. 
647 dated September 14, 1979, Govern- 
ment directed regularisation of the tem- 
porary employees including the petition- 
ers without subjecting them to any test, 
written or oral. One of the conditions 
of such regularisation, as contained in 
clause (b) of the G.O. Ms. 647, is that 
‘in the case of temporary Junior As: 
sistants, Typists and Steno-Typists in 


including the 
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the Secretariat and LDCs. Typists and 
Steno-Typists in the Offices of the Head 
of Departments, their services should 
be regularised from the date subsequent | 
to the date of last regular appointment 
in that category of from the date of 
temporary appointment whichever is 
later and subject to the decision of 
the Andhra Pradesh Administrative 
Tribunal before which representation 
petitionsion this regard are pending.” 
At this stage, it may be stated that R.P. 
No. 145 of 1979 and R.P. No. 447 
1979 were both decided by the Tribunal 
in favour of the Public Service Commis- 
sion candidates, holding that their ap- 
pointments were regular and their seni- 
ority should be computed from the resp- 
ective dates of regular appointments un- 
der the General Rule 33 (a) which inter 
alia, provides that the seniority of a per- 


~ $On in a service, class, category or grade. 


The State of Andhra Pradesh being 
aggrieved by the said order of the 
Tribunal passed in R.P. No. 145 of 
1979, has preferred the instant appeal 
by special leave. 


6 Itis not in dispute that the 
Public Service Commission candidates 
respondents Nos. 18 
to 108, who belong to Group IV 
services, were appointed sometime in 
1977 or 1978 pursuant to their being 
successful in the special qualifiying test 
held by the Public Service Commission 
in 1976. In view of General Rule 33 
(a), the seniority of the respondents 
should be computed from the respective 
dates of their appointments as held by 
Administrative Tribunal. The petitio- 
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nets, however, claim that their seniority 
should be computed from the respective 
dates of their appointments after April, 
1974 so that they may be placed before 
the respondents Nos. 18 to 108 in the 
seniority list. 


7. Inour view, the claim of the 
petitioners is untenable. The petitioners 
were not appointed ona regular basis. 
but by way of stop gap arrangements to 
be replaced by the appointments of 
qualified candidates. The petitioners 
failed to avail themselves of the opport 
unity of qualifying themselves for regular 
appointments by appearing at the 
special qualifying test held in 1976, alth- 
ough they eligible for the test. The 
Government order being G.O. Ms. No. 
647 dated september 14, 1979 on which 
much reliance has been placed by Mr. 
putti, learned counsel appearing on 
behalf of the petitioners, does not 
support their claim of seniority from 
the respective dates of their appoint- 
ments after April, 1974. Under the said 
G.O.Ms. No. 647, the services of the 
employees belonging to Group IV ser- 
vices would be regularised from the 
date of Jast regular appointment in that 
category or from the date of emvorary 
appointment, whichever is later and 
subject to the decision of the Andhra 
Pradesh Administrative Tribunal. The 
Andhra Pradesh Administrative  Tri- 
bunal as stated already, held that 
the appointments of the Public Service 
Commission candidates were regular 
appointments. The appointments 
of the Public Service Commission 
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candidates are, therefore, the last regu- 
lar appointments as contemplated by 
G.O. Ms. No. 647. In view of the said 
decision of the Andhra Pradesh Ad- 
ministrative Tribunal and the directi- 
ons contained in G.O. Ms. 647, the 
services of the petitioners will be 
regularised subsequent to the respective 
dates of appointments of the 
respondents No. 18 to 108° or 
the other emoloyees in Group IV 
servies, who were appointed pursuant 
to their being successful in the special 
qualifying test held by the Public 
Service Commission in 1976. The 
petitioners have not challenged the said 
G.O.Ms. No. 647, on the contrary, as 
stated already the have placed reliance 
upon the same and have also prayed for 
the implementation of the same. The 
petitioners, therefore, cannot assail the 
findings of the Andhra Pradesh Admin- 
istrative Tribunal and claim that their 
seniority should be computed from the 
respective dates of their appointments 
after April, 1974. 

8. We have also considered the 
findings of the Administrative Tribunal 
and we are of the view that the findings 
arrived at by it are quite legal and 
justified, and no exception can be taken 
to the same. 

9. For the reasons aforesaid both 
the writ petition and the appeal are 
dismissed. However, in view of the 
peculiar facts and circumstances of the 
case, there will be no_ order as to 
costs. 


petition dismissed. 
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OBSERVATION 


Central Civil Services (Commutation of Pension) Rules, 1981—Commutation of 
Yonsion—Substantial improvement in the life expectancy—Government’s offer to 
estore commuted portion of pension after 15 years of retirement or at the age of 70 
ears of pensioner whichever is later in the case of Civilians pensioners and personnel 
sf Armed Forces w. e. f 1-4-1986—Direction of Supreme Court, regarding the : 


OBSERVED BY 


P. N. Bhagwati and 
R N. Misra 


Hon’ble Judges Supreme Court of India. 


Writ Petition Nos. 3958-61 of 1983 decided on 9-12-1986, between “Commecn 
Cause” A registered Society and others, petitioners v. Union of India, Respondent. 


TEXT 


R.N. Misra, J.—By these appl- 
ications under Article 32 of the Const- 
itution Common Cause, a registered 
Society and three retired Government 
servants have asked for striking down 
certain provisions of the Commutation 
of Pension Rules applicable to civilian 
and defence pensioners as they permit 
the Union of India to recover more 
than what is paid to the pensioners 
upon commutation and for a direction 
that an appropriate scheme rationalis- 
ing the provisions relating to commut- 
ation be brought into force. The resp- 
ondent has filed a counter-affidavits 
challenging the maintainability of the 
petition as also the claim of the petiti- 
oners and the matter has been heard at 
considerable length from time to time. 
Parties have filed written submissions 
supplementing their oral arguments. 


2. The Central Civil Service (Comm- 
utation of Pension) Rules, 1981 are the 
appropriate rule in force so far as civil- 
ian employees under the Government 
of India are concerned. A set of regul- 
ations in force in regard to Defence 
personnel. 

3. Itis not disputed that in the 
case of civilians the total amount of 
pension which can be commuted is upto 
one-third while in the case of Defence 
personnel, commutation is admissible 
upto 43 per cent in the case of officers 
and upto 45 per cent in respect of other 
ranks. The argument advanced on be- 
half of the petitioners that there has 
been a substantial improvement in the 
life expectancy of the people in India 
has not been refuted on behalf of the 
respondent. This Court suggested to 
the raspondent in course of the hearing 
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that in the changed situation now prev- 
ailing in the country, a new look should 
the be given to the matter. In deference to 
the suggestion made by this Court, resp- 
ondent took time to consider the various 
aspects raised in the writ petitions and 
the oral submissions advanced at the 
hearing as also the written notes submi- 
tted in Court. It also took into account 
the fact that several State Governments 
have changed the rule applicable to 
commutation and have restored full 
pension to the pensioners who commut- 
ed a part of their pension after lapse of 
fifteen years. Union of India has now 
agreed to restore the commuted portion 
of the pension in regard to all civilian 
employees at the age of seventy years 
or after fifteen years, whichever is later, 
and has agreed to take this effective 
from April I, 1986. This decision of 


the Respondent was communicated to 
the learned Attorney Genearl by a letter 


dated 20. 3. 1986 reading thus : 


“Tam glad to inform you that Gov- 
ernment have taken a decision in the 
matter of recovery from pension towards 
commuted value of pension. The deci- 
sion is as follows: 

(i) Recovery from pension payable 
every month towards comuted value of 
pension will stop on the completion of 
{5 years from the date of retirement on 
superannuation or on the pensioner 
completing the age of 70 years, which- 
ever is later. 


(ii) The formulation will apply to 
all civilian pensioners in whose case the 
age of retirement on superannuation is 
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58 years and the personnel of Armed 
Forces in whose case the retirement age 
varies in accordance with the colour 
service prescribed for the rank (attain- 
ing the age of 37/38 years or more) 

(iii) Government have taken this 
decision as an act of goodwill to pensi- 
oners and to extend to them some mea- 
sure of relief in the evening of their 
leves. It is sincerely believed that there 
will be no further demand on this issue 
and that the pensioners will accept the 
decision of the Government without 
dissent or reservation | 

(iv) The decision will take effect 
prospectively (from April 1, 1986) ” 

A distinction has been made in the 
cases of Defence employees on the 
ground that retirement in their case is at 
an early age and merely with lapse of a 
period of fifteen years full pension could 
not be restored It has also been poin- 
ted out that the Defence personnel rec- 
eive in consideration of the exigencies 
of the service a higher rate of pension 
as compared to civilian employees. ‘ 


4 As the position now stands, 
when a pensioner commutes any part of 
his pension upto the authorised limit, 
his pension is reduced for the remain- 
ing part of his life by deducting the 
commuted portion from the monthly 
pension. 


5. The petitioners have contended 
that the commuted portion out of the 
pension is ordinarily recovered within 
about 12 years and, therefore, there is 
no justification for fixing the period at 
15 years. Commutation brings about 
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certain advantages. The commuting 
pensioner gets a lump sum amount 
which ordinarily he would have recei- 
ved in course of a spread over period 
subject to his continuing to live Thus, 
two advantages are certainly forthcom- 
ing out of commutation:— (1) availa- 
bility of a lump sum amount, and (2) 
the risk factor. Again many of the 
State Governments have already formu- 
lated schemes accepting the 15 year rule. 
In this background, we do not think we 
would be justified in disturbing the B5 
year formula so far as civilian pensio- 
ners are concerned. 

6. The age of superannuation used 
to be 55 until it was raised to 58. It is 
not necessary to refer to the age of the 
commuting pensioner when the benefit 
would be restored. It is~ sufficient to 
indicate that on the expiry of fifteen 
years from the period of retirement such 
restoration would take piace. 

7. The respondent-Government has 
agreed that this benefit should be exten- 
ded with effect from 1-4-19%6. The 
writ applications were filed in 1983. 
The matter was placed on board for 
hearing in February 1984. The Union 
Government took some time for respon- 
ding to the suggestion of the Court and 
that is how the disposal was initially 
delayed. Thereafter, the hearing of the 
matter has again been delayed on acco- 
unt of pressing business in the Court. 
In these circumstances, we think it just 
and equitable that the benefit agreed to 
be extended in respect of the commuted 
portion of the pension should be effec- 
tive from 1-4-1985 so far as the civilian 
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8. The decision of the respondent- 
Government contained in the above 
communication does not cover all 
classes of Defence personnel, having 
been confined to personnel of Armed 
Forces in whose case the retirement 
age varies in accordance with the colour 
service prescribed for the rank (attain- 
ing the age or 37/38 years or more) 
In regard to those who are excluded it 
has been contended that the retirement 
is at too early an age and since a higher 
rate of pension as compared to civilian 
employees is admissible, the benefit 
contained in the Government order 
cannot be extended to that class. Pre- 
viously the retiring age for the lower 


‘ranks such as sepoys, used to be after 


15 years’ service but now it has been 
enhanced to 20 years’ service. A sepoy 
retiring after 20 years’ service is entif- 
led to five years of weightage, for his 
pension entitlement. Similarly a Naik 
retiring after 22 years of service and a 
Havildar after 24 years’ service are 
also given credit of five years. While a 
civilian employee ordinarily retires 
after a full term of service entitling him 
to full pension, it does not happen in 
the case of the lower ranks in the Defe- 
nee services and with the extra-advant- 
age by the addition of years of credit, 
the benefit in terms of money, works 
out in the range of about 75% to 6%. 
It has to be remembered that more than 
50% of the Defence personnel belong 
to the lowest rank and about 81% in all 
retire early. The weightage factor re- 
lied upon by the Respondent to treat 
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the Defence personnel differently is not 
a tenable feature. Undoubtedly the 


Defence personnel] are a class by them- 
selves. In their case, retirement takes 
effect in certain classes as justified by 
exigencies of the service rather early. 
Weightage, if any, is intended to 
cover this so that an equation for other 
purposes could be established. There 
is ally no merit in the stand of the 
Respondent that the early age of retire- 
ment is fully compensated by the higher 
rate of pension. 


9. In dealing with a matter of this 
nature, it is not appropriate to be gui- 
ded by the example of Life Insurance; 
equally unjust it would be to adopt the 
interest basis. On the other hand; the 
conclusion should be evolved by re- 
lating it to the ‘years of purchase’ basis. 
An addition of two years to the period 
necesary for the recovery on the basis 
of years of purchase justifies the adopt- 
ion of the 15 year rule. That is more 
or less the basis which appears to be 
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equitable. It may be that this would 
give rise to an additional burden on the 
exchequer but it would not be heavy 
and after all it would bring some i.e. 
lielf to those who have served the cause 
of the Nation at great sacrifice. We are, 
therefore, of the view that no separate 
period need be fixed for the Armed 
Forces personnel and they should also 
be entitled to restoration of the com- 
muted portion of pension on the ex- 
piry of 15 years as is conceded in the 
case of civil pensioners. And for them 
too the effective date should be from 
1-4-1985 


10. We direct the respondent- 
Government to give effect to this order 
within a period of three months from 
now we place on record our appreciation 
of the consideration shown by the 
Union of India to ameliorate the 
hardship of the pensioners. There will 
be no order as the costs. | 


order accordingly. 


ae) 
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(i) Punjab Service of Engineers, Class [f P,W.D. (Irrigation Branch Rules, 1970 
—Rule 2 (12) Member of Service —Appoiotment as Temporary Engineer purely on 
ad hoc basis dehoring the rules—Whether service rendered as such can be counted 
towards eligibility of 8 years service for promotion in next higher grade .. (No) 


(Para 19 & 24) 
(ii) Haryana Service of Engineers, Class I, P.W.D. (Irrigation Branch Rules, 


1964 (As amended in 1975)—Order of promotion to the post of Executive Engineer on 
purely ad hoc basis for siz monthes expressly stating interim subject to the rights of 
other officers—Quashed by High Court—Validity—High Court not right quashing the 


same. Para 10 


OBSERVED BY 


A. P. Sen and 
S. Natarajan 


Hon’ble Judges, Supreme Court of India. 
IN 


Civil Appeal No. 149 of 1981 decided on 17-12-1986, between Ashok Gulati & 
others, Appellants v. B.S Jain & others, Respondents. 


TEXT 


A, P. Sen J.—In this appeal by special 


leave, the short question involved is whe- 


ther respondents Nos. | and 2 were ent- 
itled to the benefit of the period of ser- 
vice rendered by them as Temporary 
Engineers on an ad hoc basis in the 
Irrigation Branch of the Public Works 
Department, State of Haryana i.e. prior 
to their appointment as Assistant Engi- 
neers on regular basis on April 21, 1975 
along with the six appellants and respo- 
ndents Nos 5-24 for purposes of reck- 
oning their eligibility for promotion to 
the post of Executive Engineer under r 
6(b) read with the Explanation there 
to of the Haryana Service of Engi- 


neers, Class I, Public Works Depart- 
ment (Irrigation Branch) Rules 1964, as 
amended in 1975, (‘Class I Rules’ for 
short) as also for purposes of their seni- 
ority in the cadre of Assistant 
Engineers. 

2. Facts bearing on the question 
are as follows. In response to an adve- 
rtisement published in the Daily Tri- 
bune of February 6, 1970 inviting appli- 
cations for appointment as Temporary 
Engineers on an ad hoc basis, respon- 
dent No. 1 B.S. Jain was appointed as 
a Temporary Engineer (ad hoc) w.e.f. 
January 2 1971 for a period of six 
months i.e. after the coming into force 
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of the Harayana Service of Engineers, 
Class II, Public Works Department 
(Irrigation Barnch) Rules, 1970 (Class 
II Rules’ for short) Prior to this respo- 
ndent No. 2 S.L. Gupta was also appoi- 
nted as a Temporary Engineer on an ad 
hoc basis w.e f May 19 1969 by calling 
his name through the Employment Ex- 
change i.e subsequent to the coming in 
to force of the Class Il Rules. Their 
appointments were dehors the rules to 
meet the exigencies of servive. In the 
letters of appointment issued to them 
it was specified that their appointment 
was purely on an ad hoc basis fora 
period of six months from the date of 
their ioining the post ona fixed salary 
ot Rs 400 plus allowances and their 
services were terminable without notice 
They were specifically informed that the 
appointment would not entitle them to 
any seniority or other benefit under the 
service rules for the time being in for- 
ce and would also not count towards in- 
crement in their salary. They were also 
intimated that the posts of Temporary 
Engineers in Class I] service would be 


advertised in due courses by the Haryana 


Public Service Commission and they 
should apply for such posts through 
the Commission, and that if they were 
not selected by the Commission, their 
services would be liable to be  termina- 
ted without notice. Also that their 
inter se seniority among the Temporary 
Engineers would be in the order of merit 
in the list of candidates as settled by 
the Commisson. The services of res- 
pondents Nos, 1 and 2 were however 
continued by the State Government 
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from time to time, six months at a time, 
till the Secretary, Haryana, Public Ser- 


vice Commission by his letter dated July 


8, 1973 addressed to the Commissio- 
ner and Secretary to the State Govern- 
ment of Haryana, Public Works Depart- 
ment (Irrigation Branch) conveyed the 
approval of the Commission to the ad 
hoc appointment. of 251 Temporary 
Engineers beyond the period of six 
months till regular appointment were 
made to the posts through the Commis- 
sion. Accordingly, both these respon- 
dents continued to hold the posts of 
Temporary Engineers on ad hoc basis 
til] the end of the year 19741 €e till they 
were recruited as Assistant Engineers 
through the Public Service Commission 
on April 21, 1975 on regular basis. 


3. It appears that in response to 
an advertisement issued by the Public 
Service Commission in October 1973, 
respondents Nos. 1 & 2 appeared at a 
competitive examination along with the 
appellants and respondents Nos. 5-24 
and were selected by the Public Service 
Commission for appointment as Assis- 
tant Engineers under the Haryana Ser- 
vice of Engineers, Class Il, Public Works 
Department (Irrigation Branch) Rules, 
1970 In the letter of appointment issu- 
ed by the Commissioner and Secretary 
to Government of Haryana (Irrigation 
& Power Department) dated January 
13, 1975 it was specified that inter se 
seniority of Assistant Engineers would 
be determined on the basis of the com- 
bined merit list prepared by the Public 
Service Commission. In the combined 
merit list prepared by the Commission 
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respondents Nos. | and 2 were placed 
very much below the appellants and 
respondents Nos. 5-24 being at serial 
Nos. 148 and 150 respectively. It may 
be stated that the merit list prepared 


by the Commission has never been 
questioned before us. 


4. A few more facts. The State 
Government of Haryana by order da‘ed 
December 20, 1978 promoted 62 Assis- 
tant Engineers including the appellants 
respondents Nos. 5-24 as Executive 
_ Engineers on a purely ad hoc basis for 
a pericd of six months subject to certain 
terms and conditions, namely : (i) The 
‘ promotions were subject to the approval 
of the Public Service Commission as 
also to the claims of other officers (ii) 
Such promotions were not to give any 


right to the officers for being appointed 
ona substantive basis as Executive 


Engineers. And (iii) Such of the offi- 
cers as had not passed the departmental 
professional and revenue examinations 
were required to pass Such examina- 
tions withina period of one year ofr 
otherwise they were liable to be rever- 
ted to their original post. These ad hoc 
promotions of the appellants and res- 
pondents Nos. 5-24 were made in relax- 
ation of the provisions contained in rr. 
6(b) and 15 of the Haryana Service of 
Engineers, Class 1, Public Works Depar- 
tment (Irrigation Branch) Rules, 1964. 
Presumably, the State Government 
excluded from consideration the case 
of respondents Nos. | and 2 for promo- 
tion because in the cambined seniority 
list they ranked below the appellants 


Nos. 5-24 being placed at serial Nos. 
148 and 150 respectively. 
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5. The ad hoc promotion of appe- 
llants and respondents Nos. 5-24 was 
assailed by respondents Nos. 1 and 2 
by a petition under Art. 226 of the 
Constitution filed before the Punjab 
and Haryana High Court mainly on the 
ground that when qualified persons like 
them i.e. respondents Nos. 1 and 2 were 
eligible for being considered for pro- 
motion to the post of Executive Engine- 
ersr. 6 (d), there was no justification 
whtaher for the State Government to 
grant general relaxation under the pro- 
viso there of to make the ineligible for 
persons eligible for promotion in denial 
of their claims. It was further pleaded 
that the State Government having rela- 
xed the condition of eligibility under 
the proviso tor 6(b) read with the 
Explanation thereof as regards eight 
years service in the case of promotion 
of the appellants and respondents Nos. 
5-24 as Executive Engineer on an ad hoc 
basis, failed to appreciate that respon- 
dents Nos. 1 and 2 who were recruited 
along with them and _ had also put in 
more or less 3! years service as Assis- 
tent Engineers became entitled to the 
benefit of such relaxation and the action 


of the State Government is not consi- 
dering their cases for such promotion 


was wholly arbitrary and was tant- 
amount to denial of equal opportunity 


unity in the matter of employment 
in violation of Arts. 14 and 16 (1) of the 
Constitution. It was also pleaded 
that the power conferred on the State 
Government to grant relaxation under 
r.22 was not a general power but a 
power to mitigate hardship in a parti- 
cular case and thus the general relaxa- 
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tion granted by the State Government 
to some of the respondents who had 
not passed their departmental, profes- 
sional and revenue examinations was 
invalid. It was asserted that the State 
Government and _ Engineer-in-Chief, 
Irrigation Department, Haryana had 
wrongly treated respondents Nos. I and 
2 as ineligible for promotion on the 
ground that the period from January 
1971 and May, 1969 upto April 2], 
1975 i. e. the period during which res- 
pondents Nos. 1 and 2 remained emp- 
loyed as Temporary Engineers on ad 
hoc basis, could not be treated as period 
in that class of service within the mean- 
ing of r. 6(b) ie. in Class II service. 


6. The specific stand taken by the 
State Government in the return filed 
before the High Court was that respon- 
dents Nos. 1 and 2 were recruited to 
the post of Assistant Engineer on April 
21, 1975 and thus had only about 3: 
years service on December 20, 1978 
to their credit when appellants and 
respondents Nos 5-24 were promoted 
as Executive Engineers on an ad hoc 
basis. Prior to their appointment as 
Assistant Engineers, respondents Nos. 
1 and 2 had been appointed as Tempo- 
rary Engineers on ad hoc basis dehors 
the rules and under the terms of appo- 
intment they were not entitled to any 
seniority or other benefit under the ser- 
vice rules as a result of such appoint- 
ment. Further it was pleaded that 
respondents Nos. 1 and 2, in the seni- 
ority list prepared by the Public Service 
Commission were ranked junior to the 
appellants and respondents Nos. 5-24 
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and therefore they were not entitled to 
be considered for promotion. 

7. A learned Single Judge (R. N. 
Mittal, J) by his judgment dated Octo- 
ber 8, 1980 quashed the impugned order 
of the State Government making ad 
hoc promotion of the appellants and 
respondents Nos. 5-24 and directed the 
State Government to reach a decision 
afresh as regards the ad hoc promotions 
with advertence to the observations 
made by him. In his judgment the 


learned Single Judge repelled the con- 
tention of respondents Nos. 5-24 for 


being considered for promotion since 
none of them had completed eight 
years’ service as Assistant Engineer 
on the ground that the State Govern- 
ment was empowered in terms proviso 
to r.6(b) to relax generally, in public 
interest, the conditions regarding eight 
years’ experience for reasons to be re- 
corded in writing. He found on peru- 
sal of the records placed before him 
that reasons for the relaxation in public 


interest of the condition of eight years 
service imposed by rules 6 (d) had in 


fact been recorded for reducing the 
period to 3; years in consultation with 
the Finance Department. He accord- 
ingly held that the ad hoc promotion 


of the appellant and respondents Nos. 
5-24 was not invalid on that account. 


The learned Single Judge however 
accepted the contentiod of respondents 
Nos land 2 that they were entitled 
to the benefit of the period of conti- 
nuous Officiation as Temporary Engi- 
neers On ad hoc basis from January 
1971 and May 1969 to April 
al, — 1SfSaaeie reckoning eight 
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years experience in that class of service 
within the meaning of r.6 (d) i. e. 
Class If service by reason of Explan- 
ation to r.6 (b) and were therefore 
eligible for promotion to the post of 
Executive Engineer under r. 8(2) in 
view of the definition of the expression 
‘Temporary Engineer’ contained in 
rule 2 (5); as amended in 1975. He also 
upheld their contention that the power 
conferred on the State Government un- 
der r 22 was not a general power of 
relaxation but a power exercisable only 
to mitigate any undue hardship in the 
case of a_ particular individual and 


therefore the impugned order of the 
State Government permitting relaxati- 


ons in the case of respondents Nos. 9, 
10 and 11 Gyan Singh, P.D. Kadian 
and C.P. Goel as regards the passing 
of the departmental professional and re- 
venue examinations as required by r. 
15 was invalid Upon that view, the 
learned Single Judge allowed the Writ 
Petition and quashed the impugned or- 
der of the State Government for the ad- 
hoc promotion of the appellants and 
respondents Nos 5-24 as_ Exeeutive 
Engineers. Incidentally, the judgment 
of the learned Single Judge leaves un- 
touched the impugned order insofar as 
it relates to the ad hoc promotion of 37 
Assistant Engineers to the post of Ex- 
ecutive Engineer. 

8. Thereupon, the appellants pre- 
ferred an appeal under clause 10 of the 
letters patent but the appeal was dismi- 
ssed in limine by a Division Bench (P.C. 
Jain and C.S. Tiwana, JJ.) by its order 
dated November 57 1980so. Lae 
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learned Judges stated that they were 
in full agreement with view expressed 
by the learned Single Judge. The 
appellants apparently advanced a con- 
tention that the appointment of respon- 
dents Nos. 1 and 2 as Temporary Engi- 
neers on an ad hoc basis was contrary 
to para 8 312 of the manual of Adminins- 
tration and therefore the period during 
which they worked as Temporary Engi- 
neers (ad hac) could not be taken into 
consideration. The learned Judges re- 
pelied the contention on the ground 
that no such point was taken before the 
learned Single Judge. 

9. We must at the very outset ob- 
serve that the judgment of the learned 
Single Judge quashing the impugned 
order of the State Government for the 
promotion of the appellants and re- 


spondents Nos 5-24 as Executive Engi- 
neers on an ad hoc basis on the ground 
that the State Government could not 


have relaxed the condition of passing 
the departmental professional and re- 


venue examinations prescribed under © 
rule 15 of the Class I Rules by taking 
recourse to rule 22 which did not con- 
fer a general power of relaxation can 
hardly be sustained. We are afraid, 
the learned Single Judge was complet- 
ely misled in taking the view that he 
did. Tbis was not a case of relaxation 
at all but a question of prescribing the 
period during which such examinations 
had to be cleared as required under rule 
15 Rule 15 in terms provides that the 
departmental professional and revenue 
examinations for purposes of promotion 
to the Class I service have to be passed 
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within such period as may be prescri- 
bed. The word ‘prescribed’ in rule 15 
clearly empowers the State Government 
to provide for the period during which 
the promoted officers had to pass the 
departmental test. In terms of that rule, 
the State Government by the impugned 
order directed that the officers who 
had not passed the departmental profe- 
ssional and revenue examinations were 
required to pass such examinations 
within a period of one year otherwise 
they were liable to be reverted to their 
original post. It must be said in all 
fairness that learned counsel for respon- 
dents Nos. 1 and 2 did not support 
this part of the judgment. 

10. After having heard learned coun- 
sel for the parties quite at some length 
in a hearing lasting over several days, we 
feel that irrespective of the merits of 
the contentions advanced, no useful 
purpose would be served in maintain- 
ing the judgment of the High Court in- 
sofar as it quashes the impugned order 
of the State Government, dated December 
20,1978 for the promotion of the 
appellants and respondents Nos. 5-24 
as Executive Engineers on ad hoc basis 
after a lapse of such a long time as it 
would create unnecessary administrative 
complications. During the hearing we 
expressed our doubts about the wisdom 
of the High Court in entertaining the 
Writ Petition of respondents Nos. 1 and 
2 particularly when the impugned order 
of the State Government making promo- 
tion of the 62 Assistant Engineers inclu- 
ding the appellants and respondents 
Nos. 5-24 as Executive Engineers was 
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purely on an ad hoc basis for a period 
of six months and expressly made subject 
to the rights of other officers. Instead 
of interfering with the impugned 
order of the State Government the pro- 


per course for the High Court should 
have been to issue a direction to the 


State Government to consider the cases 
of the eligible officers including respon- 


dents Nos. 1 and 2 for ad hoc promo- 
tion as Executive Engineers if their turn 


was due for such promotion according 
to their placement in the seniority list 
and it should have in the meanwhile 
allowed the appellants and respondents. 
Nos. 5-24 to continue in their posts as 
Executive Engineers (ad hoc) subject to 
the condition that while considering 
their cases for promotion the State 
Government would not take that circu- 
mstance into consideration that they 


had continued to function as Executive 


Engineers on an ad hoc basis. 

11. That course commends to us 
for another reason as well. Although 
the High Court by its judgment and 
order dated October 8, 1980 quashed 


the impugned order of the State Gove- 
rnment dated December 2!), 1978 making 


the ad hoc promotions and issued a 
direction that the Government should 
reach a decision afresh in the matter, 
the fact remains that neither the 
judgment of the High Court nor the 
directions made by it have taken effect. 
On the contrary, this Court while gran- 
ting special leave on January 14, 1981 
stayed the operation of the judgment of 
the High Court. As a consequence, the 
result has been that the appellants and 
respondents Nos. 5-24 have continued 
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to function as Executive Engineers on 
an ad hoc basis for the last about eight 
years under the interim order of stay. In- 
cidentally, the judgement of the High 
Court leaves untouched the promouion 
of 37 Assistant Engineers and Executive 
Engineers. The State Government will 
also have to give effect to the decision 
of the Court in A. S. Parmar v. State of 
Haryana laying down thata degree in 
Engineering was not an essential quali- 
fication for promotion of Assistant En- 
gineers in the Irrigation Branch to the 
cadre of Executive Engineers in Class | 
service under rule 6(d) of the Class | 
Rules and therefore the Assistant Engi- 
neers who are diploma holders are equ- 
ally eilgible for such promotion. The 
State Government in the Public Works 
Department (Irrigation Branch) by a 
notification dated June 22, 1984 purpor- 
ted to effect an amendment to rule 6 (b) 
of the Class I Rules with a view to nul- 
lify this decision of this Court in A. 5. 
Parmar’s case By a separate judgment 
in the connected Writ Petitions Nos. 
630. 32/84 delivered today, we have 
struck down the impugned notification 
as offending against Articles 14 and 16 
(b) of the Constitution and also as ultra 
vires the State Government by reason of 
the proviso to section 82 (6) of the 
Punjab Reorganisation Act, 1966. It 
appears that the State Government has 
been treating a degree in Engineering 
referred to in Class (b) of rule 6 as an 


essential qualification for promotion to the 


post of Executive Engineer in Class I ser- 
vice in the case of officers in Class II ser- 
vice presumably on the view expressed by 
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the Punjab and Haryana High Court in 
O. P. Bhatia v. State of Haryana 1980 
SLJ 126. The controversy was settled 
by the decision of this Court in A. S. 
Parmar’s case and it overruled the decis- 
ion of the High Court in O. P. Bhatia’s 
case and held on a consideration of the 
relevant rules that the qualification of 
degree in Engineering was not 
necessary in the case of officers 
in Class in Class II service for promot- 
ion to the post of Executive Engineer. 
That apart, we must deal with the appe- 
al on merit as the judgment of the High 
Court leaves much to be desired. 


12. Issues raised in this appeal by 
special leave are of far-reaching signifi- 
cance to the civil services. It involves 
aclaim by persons who had been in 
employment in the Government service 
onapurely ad hoc basis dehors the 
rules that they were entitled upon their 
absorptions to the post ona regular 
basis, to the benefit of the period of 
their continuous officiation as temporary 
employees on ad hoc basis for determin- 
ing their eligibility for promotion to the 
higher grade or post. The questions 
presented are whether the principles 
laid downin N..K. Chauhan and Others 
v. State of Gujarat and Others 1977 SLJ 
110. and S.B. Patwardhan and Others. 
v. State of Maharashtra and Others, 


1979 SLK. 421 reiterated in Baleshwar 
Dass and Others v. State of Uttar Pra- 


desh; and Others 1981 (1) SLJ 223 and 
subsgeuently followed in several decisi- 
ons, that ordinarily in the absence of 
any specific rule of seniority governing 
the cadre or service, the length of conti- 
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nuoas officiation should be counted in 
reckoning seniority as between direct 
recruits and Promotees, should also be 
extended in determining seniority of 
such ad hoc employees vis-a vis direct 
recruits, and whether the failure on the 
part of the Government to count the 
entire period of officiation as such ad 
hoc employees would be per se arbitrary 
and irrational and thus violative of Ar- 
ticles 14 and 16(1) of the Constitution 
inasmuch as the temporary service in the 
post in question was not for a short 
period intended to meet some emergent 
or unforeseen circumstances, but to 
meet the exigencies of the service. It is 
asserted that the recent pronouncement 
of this Court in the case of Narendra 
Chandha and Others. v. Union of India 
and Others (1986) 2 SCC 157, supports 
this view. This argument at first blush 
appears to be plausible but on deeper 
consideration is not worthy of accepta- 
nce. We proceed to give reasons there- 
for. 


13. We are not aware of any prin- 
ciple or rule which lays down that the 
length of continuous officiation/service 
is the only relevant criterion in determi- 
ning seniority in a particular cadre or 
grade, irrespective of any specific rule of 
senicrity to the contrary. It is necess- 
ary to emphasise that the principles laid 
down in the two leading case of N. K. 
Chauhan and S.B. Patwardhan, reitera- 
ted in Baleshwar Dass’ case and subseq- 
uently followed in serveral decisions are 
not an authority for any such proposi- 
tion. These decisions particularly that 
in Baleshawar Dass’ case clearly laid 
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down that ordinarily and in the absence 
of any specific rule of seniority govern- 
ing the cadre of service, the length of 
continuous officiation should be counted 
in reckoning seniority as between direct 
recruits and promotees. These authori- 
ties nowhere lay down that the same 
principle i. e. the length of continuous 
officiation must be the sole guiding fac- 
tor and the only criterion in determin- 
ing seniority of such ad hoc employees 
vis-a-vis direct recruits. 

14. The contention on behalf of the 
appellants firstly is that the High Court 
was Clearly in error in holding that the 
entire period of service of respondents 
Nos. 1 and 2 as Temporary Engineers 
onad hoc basis ie. the period from 
January 1971 and May 1969 to April 21, 
1975 had to be counted not only for 
purposes of their seniority under rule 
8(2) of the Class 1 Rules but also for the 
purpose of their eligibility for promot- 
ion to the post of Executive Engineers 
under rule 6(b). It is said that the 
High Court failed to appreciate that 
respondents Nos. 1 and 2 were not re- 
cruited as Temporary Engineers under 
the instructions contained in the Man- 
ual of Administration issued under the 
Punjab Service of Engineers, Class II, 
Public Works Department (Irrigation 
Branch) Rules, 1941 or under the Pun- 
jab Service of Engineers, Class II, Public 
Works Department (Irrigation Branch) 
Rules, 1970, but their appointment as 
Temporary Engineers was purely on an 
ad hoc basis de hors the rules and there 
fore they did not fall within the ambit 
of the definition of the expression Class 
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Il Service’ as defined in rule 2(5), as 
amended in 1975. Secondly, the High 
Court failed to take into account the 
fact that respondents Nos. } and 2 be- 
came members of Class I] service only 
on April 21, 1975 when they were recrul- 
tedas Assistant Engieers ona regular 
basis through the Public Service Com- 
mission. Till then they did not answer 
the description of Temporary Engineers, 
as defined in rules 2(5). They did not 
even figure in the notification dated 
May 18, 1982 issued by the State Gover- 
nment under rule 3 constituting the 
service of Engineers as Class II service 
w.e.f December 25, 1970. It must there- 
fore logically follow that the service 
rendered by them as Temporary Engin- 
eers on ad hoc basis prior to their 
recruitment as Assistant Engineers in 
1975 could not be treated to be service 


in that class within the meaning of rule 
6(b) of the Class I Rules. Likewise, rule 


8(2) which speaks of any service rende- 
red as Temporary Engineer must be 
construed accordingly as manning ser- 
vice rendered by a Temporary Engineer 
recruited in the manner provided by 


the instructions contained in Manual 
of Administration issued under the 1941 


Rules or recruited as such under the 
1970 Rules. Lasity, the decision in 
Baleshwar Dass’ case does not lay 
down any proposition that persons 
employed on a purely ad hoc or fortui- 
tous basis like respondents Nos. | and 
2 are entitled as a matter of law to the 
benefit of their period of ad hoc service 
and the two later decisions in G.P. 
Doval and Others v. The Chief Secre- 
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tary, Government of Uttar Pradesh and 
Othere 1984 (2) SLJ 166, and Narendra 
Chadba are of little assistance. These 
submissions, in our opinion, must pre- 
vail. 

15 Inreply, the main contention 
of learned counsel for respondents Nos. 
1 and 2 is that respondents Nos. 1 and 
2 upon their absorption to the post of 
Assistant Engineer on a regular basis 
on April 21, 1975 were entitled to the 
benefit of the entire period of officiation 


-as Temporary Engineers on an ad hoc 


basis ie. the period from January 1971 
and May 1969 to April 21, 1975 and 
the failure of the Government to count 
such period of their ad hoc service was 
per se arbitrary, irrational and thus 
violative of Articles 14 and 16 (1) of 
the Constitution inasmuch as the ser- 
vice rendered by them as Temporary 
Engineers (ad hoc) was not for a_ short 
period intended to meet some emergent 
or unforeseen circumstances, but to meet 
the exigencies of the service and there 
is no reason why the principle laid 
down in Baleshwar Dass’ case should 


also not be extended in determining the 
seniority or such ad hoc employees vis- 


a-vis direct recruits Secondly, he con- 
tends that exercise of the power of 
relaxation of the condition of eight 
years’ service for pusposes of eligibility 
conferred on the State Government 
under the proviso to rule 6 (b) is condi- 
tioned by the obligation to record rea- - 
sons in writing which requirement was 
mandatory. There was failure on the 
part of the Government to record rea- 
sons therefore or to indicate any basis 
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to show that such relaxation was in pub- 
lic interest. Further, the words, Class 
Il Service’ in rule &(2) must beat the 
same meaning as the expression’ Class 
II Service’ as defined inrule 2(5). The 
artificial definition of ‘Class II Service’ 
introduced by amendment of rule 2(5) in 
1975 was obviously to bring persons 
who were not Assistant Engineers i. e. 
members of Class II service within the 
zone of consideration for purposes of 
promoticn to the post of Executive 
Engineer under rule 6(b) of Class I 
Rules. FurtherMore, the State Govern- 
ment having relaxed the condition 
of 8 years’ service by recourse to 
the proviso to rule 6 (b), respondents 
Nos 1 and 2 were similarly situated as 
appellants and respondents Nos. 5-24 
as they were all recruited together as 
Assistant Engineers in Class II service 
in 1975 and they had all rendered about 


3; years’ service in that class and there- 
fore failure on the part of the State 


Government to consider the case of re- 
spondents Nos. 1 and 2 for purposes 
of promotion to the post of Executive 
Engineer was tantamount to the total 
exclusion of a class within a class and 
was thus per se discriminatory. Lastly, 
the action of the State Government in 
making ad hoc promotion of appellants 
and respondents Nos. 5-24 was wholly 
mala fide. Learned counsel wanted us 
to draw an inference of mala fide from 
the fact that the Private Secretary to 
Chief Minister was present at a meet- 
ing held in the room of the Irrigation 
Minister where the list_ of promotion 
was settled. It is suggested that initi- 
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ally the names of respondents No | 
and 2 figured in the list but later on 
wholly extraneous considerations their 
names were deleted. 
16. It would be convenient at this 
stage to refer to the relevant provisions 
of the Punjab Service of Engineers Class 
I, P.W.D. (irrigation Branch) Rules, 
1964, as amended in 1975. The amend- 
ment effected in 1975 substituted a new 
rule 2(5) for the existing rule 2(5) and 
it defines the expression ‘Class II Ser- 
vice’ as follows : 
*2(5). ‘Class IL Service’ shall, 
for the purpose of promotion 
to the service, comprise of 
members of the Haryana Service 
of Engineers’ Class JI (Irrigation 
Branch) Temporary Engineers’ 
Officiating Sub-Divisional Offi- 
cers and Officiating Assistant 
Design Engineers, except those 
promoted in excess of the 
quota fixed under rule 6 of the 
Haryana Service of Engineers, 
Class I], Public Works Depart- 
ment (Irrigation Branch) Rules, 
1970." 

The qualifications of persons eligible for 

appointment are prescribed in rule 6 

which is in these terms : 
“6. Qualifications : No person 
shall be appointed to the ser- 
vice unless he — 
(a) Possesses one of the Univ- 
ersity Degrees or other qualifi- 
cations prescribed in Appendix 
B of these Rules 
Provided that Government may 
waive this qualification in the 


Report No. 108, p. 11 


case of a particular officer belon- 
ging to Class II Service; 


(b) In case of an appointment 
by promotion from Class Il 
Service, has completed in 
that class of service for a 
period of ten years from the 


commencement of these rules, 
six years service and after 


that period eight years service; 


Provided that if it appears to 
be necessary to promote an 


officers in the public interest, 
the Government may, for re- 
asons to be recorded in writing 
either generally or in any indi- 
vidual case reduce the period 
of six or eight years in such 
extent as it may deem proper in 


consultation with the Finance 
Department. 
Explanation :—For the purpose 


of this clause in computing of 
the period of six or eight years 
any service renderd asa Tempo- 
rary EL ae shall be taken into 
account.” 


We may next set out rule 8 which 
deals with the method of promo- 
tion : 

“8. Appointment by promotion : 
(1) A Committee consisting of 
the Chairman of the Public 
Service Commission and where 
the Chairman is unable to at- 
tend any other member of the 
Commission representing it, the 
Secretary, P.W.D. (Irrigation 
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Branch) and the Chief Engi- 


neer, Punjab, P. W. D. (Irriga- 
tion Branch, shall be constitu- 


ted. 

(2) The Government shall pre- 
pare a list of eligible and suit- 
abie persons for promotions 
in order of their seniority in 
Class II Service, which shall be 
reckoned : | 
(a) in the case of a member of 
the Haryana Service of date of 
Engineers, Class I] (Irrigation 
Branch) from the date of his 
continuous officiation as Sub- 
Divisional Officer or Assistant 
Design Engineer or appoint- 
ment as Temporary Engineer, 
as the case may be : 

(b) in the case of a Temporary 
Engineer from the date of 


his appointment as such.” 
17. Asa matter of construction, 


the words ‘Class II service’ in rule 8 (2) 
introduced by amendment in 1975 must 
be consrtued to have the same meaning 
as the expression ‘Class II service’. as 
defined in rule 2(5). We find the langu- 
age employed by the framers of the 
rules in the definition clause in rule 2(5) 
has been departed from in the definition 
of the expression ‘Class II service’ and 
it is generally but not always a fair pre- 
sumption on that the alteration in the 
language used in the new definition in 
rule 2(5) was intentional. Prior to the 
amendment in 1975, the expression, ’Class 
II Service’ as defined in rule 2(5) meant 
the members of Class II service includ- 
ing Temporary Engineers. As _ the State 
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stood in need of many more Executive 


Engineers it became essential to take 
steps to recruit not only persons who 


strictly belong to Class II Service pro, er 
but also to bring within the zone of 
consideration others who are not mem- 
bers of Class Il Service e.g. Offg. Sub- 
Divisional Officers and Offg. Assistant 
Design Engineers who would not be so 
included. The key to the interpretation 
of the definition clause in rule 2(5) is 
the words ‘‘for the purpose of promo- 
tion’. The effect of the enlarged defi- 
nition of Class ll Service in rule 2(5) is 
that these words when found in the Act 
must, for the purpose of promotion, be 
understood in that context in a certain 
sense i.e. fo include not only members 
Class Il Service including Temporary 
Engineers but also Offg. Sub-Division 
Officers and Offg. Assistant Design 
Engineers who but for the interpieta- 
tion clause, would not beso included. 
That would be in consonance with the 
purpose and object of the amendmeut. 
There is reason why the words ‘Class II 
Service’ in rule 8(2) introduced in 1975 
must bear same meaning as the express- 
ion ‘Class Il Service’ as defined in rule 
2(5) as both the provisions deal with the 
same subject ie. promotion of members 
ot Class Il Service to the post of Execu- 
tive Engineer in ClassI Service. The 
mode of promotion to the post of Exe- 
cutive Engineer is as laid downin ule 
8(2), Now, rule 8(1) remains unaltered. 
Rule 8(1) directs that a committee con- 


sisting of the Chairman of the Public 
Service Commission or where the Chair- 


man is unable to attend any other mem- 
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ber of the Commission representing it, 
Secretary to the Government, P.W D. 
(Irrigation Branch), and the Chief Engi- 
neer, Punjab, Irrigation Branch shall be 
constituted. Under rule 8(2) introdu- 
ced in 1975, the Government has to 
prepare a list of eligibie and suitable 
persons for promotion in order cf their 
seniority in Class II Service which shall 
be reckoned (a) in the case of a member 
of the Haryana Service of Engineers, 
Class II, Irrigation Bianch, fiom the 
date of his continuous officiation as 
Sub-Divisiona! Officer or Assistant Des- 
ign Engineer or appointmcnt as Tempo- 
rary Engineer, as the case may be (b) 
In the case of ’ Temporary Engineer 
from the date of his appointment as 
such. These provisions can lead to no 
other conclusion but that the list of eli- 
gibie and suitable persons for promotion 
has to be drawn not only comprising of 
regular members of Class _ II Service 
including Temporary Engineers in order 
of their seniority but also of Offg. Sub- 
Divisional Officers or Offg. Assistant 
Design Engineers in that class of service 


from the date specified therein. Appa- 
rently, the requiraments of rule 8 (1) 


and 8(2) have not been complied with. 
All that exists is the combined seniority 
list of Assistant Engineers belonging to 
Class IJ Service in order of their senior- 
ity prepared by the Public Service Com- 
mission which incidentally has never 
been challenged. | 


18. The meaning of the word as’ 
in the collocation of the words, any 


service rendered as a Temporary Engi- 
neer’ in Explanation to rule 6(d) of the 
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Class I Rules must obviously mean ‘in 
the capacity of? In Dr. Asim Kumar 
Bose v. Union of India and others 1983 
(1) SLJ 203, the question was whether 
the appellant who was a Radiologist in 
the Maulana Azad Medical College 
which was a post belonging to Special- 
ist Grade II could be appointed to the 
post of Professeor of Radio-Therapy in 
that College by direct recruitment un- 
der rule 8(2) of the Central Health Ser- 
vice (Amendment) Rules, 1966. In 
1971 there were certain amendments in 
the Rules prescribing the made in which 
the posts of Professor and Associate 
Professor could be filled in and patag- 
raphs 2(b) and 3 of Annexure I to the 
Second Schedule and sub-rule (2a) to 
rule 8 were inserted which brought abo- 
uta change. These amendments bro- 
ught about a change inasmuch as they 
provided for a vertical channel of prom- 
otion to the teaching post upto the post 
of Associate professor. At page 363 of 
the Report this Court referred to the 
report of the Third Pay Commission 
where it was observed at page 173 : 
“While the Specialists on the 
teaching side can hold posts of 
hospital specialists, the latter 
cannot be promoted to teach- 
ing posts because of lack of 
teaching experience.” 
Presumably, the Ministry of Health on 
that view held that the word ‘as’ in par- 
agraphs 2(b) and 3 of Annexure } to the 
Second Schedule and sub-rule (2a) of 
rule 8 makes holding of a post in the 
cadre a condition precedent to the post 
of a Professor or an Associate Profe- 


ssor. 


se 
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In that context, it was observed : 


‘Normally, a Professor or an 
Additional Professor in a medi- 
cal college or a teaching insti- 
tution can be appointed by 
direct recruitment from amon- 
gst persons holding the post of 
Associate Professor or Assis- 
tant Professor in the concerned 
speciality in a medical college 
or a teaching institution having 
at least six years’ teaching exp- 
erience out of 12 years’ stand- 
ing the Grade through the Un- 


ion Public Service Commission. 
Associate Professor in the me- 


dical college or a teaching ins- 
titution can only be promoted 
from amongst persons holding 
the post of Reader or Assistant 
Professor having at least five 
years’ teaching experience in 
the concerned speciality the 
Departmental Promotion Com- 
mitte. Weare inclined to the 
view that the word “fas’’ in the 
collocation of the words used 
‘cat’? least six years’ experience 
as Associate Professor/Assista- 
nt Professor/Reader” in para- 
graph 2(b) and the words “at 
least five years’ experience as 
Reader/Assistant Professor” in 


paragraph 3 and sub-rule (2-A) 
of Rule 8 must be interpreted 


in its ordinary sencse as meaning 
teaching experience gained “‘in 
the capacity of”. In Black’s 
Law Dictionary, Sth Edition, 
page 104, the meaning of the 
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word “as” as given is: ‘*Used 
as an adverb, etc., means like, 
similar to, of the same kind, in 
the same manner in which.” 
In Shorter Oxford Dictionary, 
3rd. Edition, “page 4111, the 
word ‘‘as” is stated to mean: 
‘*The same as, in the character, 
capacity, role of”’. 

In spite of all this, the con- 
tention of respondents Nos. 1 and 
2 that they were entitled tothe benefit 
of period of service rendered by them as 
Temporary Engineer on an ad hoc basis 
w.e.f. January 2, 1971 and May 19, 
1969 respectively prior to their appoint- 
ment as Assistant Engineers on regular 
basis on Appril 21, 1975 for purposes of 
reckoning their eligibility under rule 
6 (b) read with the Explanation there to 
of the class I Rules as also for purpose 
of their seniority in the cadre of Assist- 
ant Engineers, cannot prevail. They 
were not recruited under paragraphs 8. 
312 to 1. 316 of the Manual of Adminis- 


tration, Public Works Department. In 
the erstwhile State of Punjab there was a 


distinct class of Engineers designated as 
Temporary Engineers. All persons to 
appointed as Temporary Engineers had 
face the Public Service Commission for 
selection for to the post under rule 4 and 
5 the Punjab Service of Engineers, Class 


Il, P. W D. (Irrigation Branch) Rules, 
1941. Under the Rules, the term ‘Tem- 


porary Engineer’ was defined in rule 2 
(f) to mean engineer in the service of 
the Public Works Department, Punjab 
whose appointment was temporary 
within the meaning of the Fundamental 
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Rules, was pensionable and who was not 
a member of any regular service. The 
word ‘service’ as defined rule 2 (g) of 
the Rules meant the Punjab Service of 
Engineer, Class IJ, Inigation Branch, 
Rule 5 provided that no Temporary 
Enginecr could be taken into service or 
member of the Overseers Engineering 
Service, Punjab promoted unless he had 
been declared by the Commission on 
the report of the Chief Engineer to be 
fit for the service, was serving the Depa- 
rtment and held an appointment for not 
less than two years continuously before 
the date of entry into the service. 

19. Next came the Punjab Service 
of Engineers, Class Il, P. W. D. (Lrrigat- 
ion Branch) Rules, 1970. The express- 
ion ‘member of service’ was defined in 
rule 2 (12) to mean an officer oppointed 
substantively to a cadre post. The 
definitions of the word ‘service’ and of 
the term ‘Temporary Engineer in rule 2 
(15) and (16) remained the same except 
for the difference that the word ‘tempor- 
ary’ carried the meaning as given in the 
Civil Service Regulations in place of 
the Fundamental Rules. Rule 6 provi- 
ded for the manner of recruitment of 
Temporary Enigineers from different 
sources, in the proportions and the 
order indicated. Sub-rule (3) thereof 
provided that in case candidate was 
not available from sources 1 and 3 i.e. 
by direct recruitment or by promotion, 
and a person had to be appointed in 
public interest, as a stop-gap arrange- 
ment, the period of service rendered by 
such person shall not be reckoned for 
the purpose of seniority. Sub-rule (4) 
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provided that the Government could 
fill a short term vacancy in the exigenci- 
es of public service, after recording 
specific reasons, for the period not exc- 
eeding six months from the Overseers 
Engineering Service, Irrigation Branch. 
It is quite apparent under these rules 
that appointment of respondents Nos. | 
and 2 as Temporary Engineers on an ad 
hoc basis was de hors the rules. 

20. It may seem to be some illog- 
ical that though respondents Nos. 1 
and 2 were appointed as Temporary 
Engineers on an ad hoc basis, they sho- 
uld be deprived of the period of their 
officiation as such till they were absor- 
bed to the post of Assistant Engineer 
on a regular basis through the Public 
Service Commission on April, 1975. 
That is a legal consequence Which can- 


not be avoided on well settled principl- 
es. In their case the length of contin- 


uous officiation cannot be the basis for 
reckoning their seniority since they 
never became members of Class II Serv- 
ice prior to their absorption. On the 
terms of appointment of respondents 
Nos. 1 and 2, it was specifically provi- 
ded that their appointment was purely 
on an ad hoc basis for a period of six 
months from the date of their joining 
the post on a fixed salary of Rs-400/- 
allowances that their services were 
liable to be terminated without notice. 


It was also specifically mentioned that 
the appointment as such Temporary 


Engineers on ad hoc basis 
would not count towards seniority or 
increment in their salary. It was fur- 
ther stated that the posts of Temporary 
Engineers in Class LI Service would be 
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advertised in due course by the Public 


Service Commission and that if they 
were not selected by the Commission, 
their services would be terminated with- 
out notice. They were also intimated 
that their inter-se seniority among the 
Temporary Engineers so recruited would 
be in the order merit in the list of can- 
didates as settled by the Commission. 
It is common ground that respondents 
Nos. 1 and 2 were not recruited thro- 
ugh the Public Service Commission. 
It was not till July 8, 1983 that the 
Secretary to the Commission conveyed 
to the State Government the approval 
of the Commission to the ad hoc appo- 
intment of 251 Temporary Fngineers 
beyond the period of six months till 
regular appointments were made in the 
posts of Assistant Engineers through 
the Commission. These are the facts 
on which there is no doubt or difficulty 
as to the principecs applicable. 


21. According to the accepted 
canons of service jurisprudence, senio- 


rity of a person appointed must. be re- 


ckoned from the date he becomes a 
member of the service. The date from 
which seniority is to be reckoned may 
be laid down by rules or instructions 
(a) on the basis of the date of appoint- 
ment (b) on the basis of confirmation 
(c) on the basis of regularisation of ser- 
vice (d) on the basis of the length of 
service, or (c) on any Other reasonable 
basis. It is well-settled that an ad hoc 
or fortuitous appointment on a_ tempo- 
rary or stop-gap basis cannot be taken 
into account for the purpose of senior- 
ity even if the appointee was qualified 
to hold the post on a regular basis, as 
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such temporary tenure hardly counts 
for seniority in any system of service 
jurisprudence. In somewhat similar 
circumstances, in the case of State of 
Gujarat v. C.G. Desai and others 1974 
SLJ 490, the question for consideration 
was whether in the case of Deputy 
Engineers directly recruited through 
the Public Service Commission by com- 
petitive examination, the service, if any, 
rendered by them as officiating Deputy 
Engineers prior to their appointment to 
Class II Service ie. during the prese- 


lection period, could be taken into 
account for purposes of their eligibility 


for promotion as Executive Engineers 
under rule 7(2) of the Bombay Engine- 
ering Service Rules, 1960 which provi- 
ded for a period of 7 years’ experience 
in Class [1 Service. The Government 
stand was that the service rendered by 
the direct recruits prior to their appoi- 
ntment to the Class II Service could not 
be taken into account in computing 
their eligibility of 7 years’ experience 
in that class of Service and the Court 
upheld the stand. It was contended on 
behalf of the promotees that if for pro- 


motion to the post of Executive Engin- 
eer in Class I Service the period of eli- 
gibility of 7 years’ experience in Class 
II Service was to start from the date of 
absorption in that class of service, then 


for most of them there would be rare 
change of ever getting promotion as 
officiating Executive Engineers and as 
many of them had less than 7 years to 
go before attaining the age of superan- 
nuation. The contention was that rule 
7 (2) of the Rules did not permit discri- 
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mination between the promotees and 
direct recruits in the matter of compu- 
ting 7 years’ service for further promo- 
tion as officiating Executive Engineers. 
The contention was repelled on the gro- 
und that direct recruits and promotees 
in Class II Service constituted two dis- 
tinct groups or classes and the classifica- 
tion was based on intelligible differentia, 
and it was observed : 


“If a person, like any of the re- 
spondents, to avoid the long 
tortuous wait leaves his posit- 
ion in the “never ending’ queue 
of temporary/Officiating Dep- 
uty Engineers etc. looking for 
promotion, and takes a short 
cut thrugh the direct channel, 
to Class II Service, he gives up 
once for all, the advantages 
and disadvantagese go with the 
channel of promotion and ac- 


cepts all the handicaps and ben- 
efit which attach to the group 


of direct recruits. He cannot 
after his direct recruitment claim 
the benefit of his pre-selection 
service and thus have the best 
of both the words. It is well- 
settled that so long as the class- 
ification is reasonable and the 
persons falling in the same 
class are treated alike, there can 
be no question of violation of 
the constitutional guarantee of 
equal treatment.”’ 


In taking that view, the Court avoided 
a doctrinaire approach and approached 
the problem from a pragmatic view. It 
was said : 
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If the claim of the respondents 
to the counting of their pre-selec- 
tion service is conceded, it will 
create serious complications in 
running the administration; it will 
result in inequality of treatment 
rather than in removing. If 
the pre-selection service as Offi- 
ciating Deputy Engineers of dir- 
ect recruits having such service, 
is taken into account for the pur- 
pose of promotion, it would cre- 
ate two classes amongst the same 
group and result in discriminat- 
ion against those direct recruits 
who had no such _ pre-selection 
service to their credit ”’ 

22. It would be repugnant to all 
accepted concepts of service jurisprude- 
nce if the claim of persons like respon- 
dents Nos. 1 and 2 who were employed 
as Temporary Engineers on ad hoc 
basis de hors the rules for six months 
at a time were extended the benefit of 
their continuous officiation as such ad 
hoc employees in reckoning their seni- 
ority vis-a-vis direct recruits in consi- 
dering their eligibility under Rule 6(b) 
of the classI Rules for promotion 
to a higher grade or post of Executive 
Engineer. In AP.M. Mayakutty ete. 
vy. Secretary, Public Service Department 
1977 SLJ 206, the question was whe- 
ther the period of service rendered by 
such ad hoc employees appointed under 
rule 10(a)(i)(1) of the Madras State and 
Subordinate Service Rules purely on an 
ad hoc basis and as a matter of stop-gap 
arrangement, were entitled to count for 
the purpose of seniority, their period 
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of service on ad hoc basis during which 
they served in a stop-gap arrangement. 
It was held that such service could not 
taken into account for the purpose 
of seniority from the date of their init- 
jal appointment. The Court speaking 


- through Chandrachud, C. J. after refe- 


tring to the provision contained in rule 
10(a) (i) (1) of the Rules. stated : 


“This provision contemplates 
the making of temporary ap- 
pointments when it is necessary 
in the public interest to do so 
to an emergency owing which 
has arisen for filling a vacancy 
immediately. Such appoint- 
ments, in terms, are permitted 
to make otherwise than in ac- 
cordance with the rules. The 
letters of appointment issued 
to the appellants mentium ex- 
pressly that they were appoin- 
ted: ‘Under 10> (2) (7) <td), 
that the appointments were 
“purely temporary necessitated 
on account of the non-availab- 
ility of regularly selected candi- 
dates conferring no claim for 


future appointment as Junior © 
Engineers and that the app- 


ointment is liable to be termi- 
nated at any time without pre- 
vious notice” In face of the 
provisions of the rule and the 
terms of the appointment it 
seems to us that the appellants 
were appointed purely as a 


matter of stop-gap or emerge- 
ney arrangement. Since such 
service cannot be taken into ac- 
count for purposes of seniority, 
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the appellants cannot contend 


that the entire service rendered 
by them from the date of their 


initial appointment must count 

for purposes of seniority.” 
The Court distinguished the case of 
C.P. Damodaran Nayar v. State of 


Kerala and Others 1974 SLJ 195 on the 
ground that the temporary service rend- 
ered by a District Munsiff recruited in 


aregular manner through the Public 
Service Commission could not, by 


any stretch of imagination, be con- 
sidered to be purely as a matter 
of fortuitous or stop gap arrangement. 
The distinguishing features in Mayaku- 
tty’s case, in the words of Chandrachud, 
Cy, were: 


“The distinguishing feature of 
that case, which is highlighted 


in the judgment of the Court, is 
that the appellJant therein was 


“appointed in a regular manner 
through the Public Service Co- 


mmission” and therefore his ap- 


pointment could not ‘‘by any 
stretch of imagination” be des- 


cribed as having been made to 
fill a purely stop-gap of fortuit- 
ous vacuom. In our case 
the initial appointment was 


not only made _ without any 
reference to the Public Serv- 


ice Commission but the various 
rules and the terms of the app- 
ellants’ appointment to which 
we have drawn attention show 


that the appellants were appoin 
ted purely as a matter of fortuit 
ous or stop-gap arragement. The 


concurrence of the Public Ser- 
vice Commission to the con- 
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tinuance of the appellants 

in the posts filled by them 

first after the expiry of three 

months and then after the expi- 

ry of one year, was obtained not 

the with a view to regularising the 
appointments since their incep- 

tion but for the purpose of mee- 

ting the requirements of a pro- 

vision under which such concu- 

rrence is necessary to obtain if 
an appointment made with 

out selection by the Public Ser- 

vice Commission is required for 

any reason to be continued be- 

yond three months ora year.” 

That precisely is the case here. It 
must therefore be held that the period 
of service rendered by person like resp- 
ondents Nos. 1 and 2 were appointed 
on ad hoc basis purely as a stop gap 
arrangement for six months at atime 
de hors the rules, cannot be considered 
for purpose of their seniority in Class 
II Service or in reckoning their eligibil- 
ity of 8 years’ service in that class of 
service under rule 6 (b) of Class I Rules. 
23. We feel it necessary to empha- 

sise that the principles laid down by 
this Court in the two cases of N. K. 
Chauhan and S. B. Patwardhan which 
were reiterated in Baleshwar Dass’ case 
and subsequently followed in several 
other cases do not lay down apy princi- 
ple to the contrary. These cases are not 
an authority for the proposition relied 
upon Onthe contrary, they clearly 
proceed on the principle that persons 
appointed on an ad hoc basis or fortuit- 
ous reasons or by stop-gap arrangement, 
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constitute a class which is separate and 
distinct from those who are appointed 
to posts in the service in strict conform- 


ity with the rules of recruitment. In ~ 


the case of S. B. Patwardhan, Chandra- 

chud, CJ. observed : 
“We however hope that the Gove- 
ronment will bear in mind the 
basic principle that if a cadre 
consists of both permanent and 
temporary employees, the acci- 
dent of confirmation cannot be 
an intelligible criterion for detei- 
mining semiority as between 
direct recruits and promotees. 
All other factors being equal, 
continuous officiation in a non- 
fortuitous vacancy ought to 
receive due recognition in deter- 
mining rules of seniority as be- 
tween persons recruited from 
different sources, so long as they 
belong to the same cadre, disch- 
arge similar functions and bear 
similar responsibilities.” 

In Baleshwar Dass’ case, Krishna 
Iyer, J. affirmed the principle in his own 
charismatic and picturesque language : 

“We must emphasise that while 
temporary and permanent posts 
have great relevancy in regard to 
the career of government servants, 
keeping posts temporary for long 
sometimes by annual renewals 
for several years, and denying the 
claims of the incumbents on the 
score that their posts are tempo- 
rary makes no sense and strikes 
us as arbitrary, especially when 
both temporary and permanent 
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appointees are functionally ident- 
ified. If in the normal course, a 
post is temorary in the real sense 
and the real sense and the appo- 
intee knows that his 
tenure cannot exceed the post 
in longevity, there cannot be 
anything unfair or capricions 
in clothing him with no rights. 
Not so, if the post is, for cer- 
tain departmental or like pur- 
poses, declared temporary, but 
it is within the ken of both thte 
Government and the appointee 
that the temporary posts are 
virtually long-lived. It is irra- 
tional to reject the claim of the 
‘temporay’ appointee on _ the 
nominal score of the termini- 
logy of the post. We must 
also express emphatically that 
the principle which has recei- 
ved the sanction of this Court’s 
pronouncements is that offici- 
ating service in a post for all 
practical purposes of seniority 
as good as service on a regular 
basis. It may be permissible, 
within limits, for government to 
ignore Officiating service and 
count only regular service 
when claims of seniority come 
before it, provided the rules in 
that regard are clear and cate- 
gories and do not admit of any 
ambiguity and cruelly arbitrary 
cut-off of long years of service 
does not take place or there is 
functionally and qualitatively, 
substantial difference in the 
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two types of posts. While ru- 
les regulating condition of ser- 
vice are within the executive 
Power ot the State or its legis- 
lative power under proviso to 
Article 309, even so such rules 
have to be reasonable, fair and 
not grossly unjust if they are to 
survive the test of Articles 14 
and 16” 


We must also refrr to the decision in A. 
Janardhana v. Union of India and 
others 1983 (1) SLJ 564. where Desai, J. 
had occasion to observe : 


“In other words after having 
rendered service ina post inlcu- 
ded in the service, he is hang- 
ing outside the service, without 
finding a berth in service, where 
as directs recruits of 1976 have 
found their place and berth in 
the service. This is the situa- 
tion that stares into one’s face 
while interpreting the qucta- 
rota rule and its impact on the 
service of an individual. But 
avoiding any humanitarian 
approach to the problem, we 
shall strictly go by the relevant 
Rules and precedents and the 
impact of the Rules on the 
members of the service and de- 
termine whether the impugned 
seniority listis valid or not. 
But, baving done that we do 
propose to examine and expose 


an extremely undesirable, 
unjust and inequitable 
Situation emerging in servi- 
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ce jurisprudence from the pre- 
cedents namely, that a person 
already rendering service as a 
promotee has to go down below 
a person who comes into ser- 
vice decades after the prom- 
otee enters the service and who 
may be schoolian, if not in 
embryo, when the promotee 
on being promoted on account 
of the exigencies of service as 
required by the Government 
started rendering service. A 
time has come to recast service 
jurisprudence on more just and 
equitable foundation by exami- 
nidg all precedents on the sub- 
ject to retrieve this situation.” 


To the same effect are the decisions in 
O P. Singla v. Union of India (1984) 4 
SCC 450. GS Lamba v. Union of India 
J985 (1) SLJ 676PS. Mahal v. Union 
of India 1984 (2) SLJ 197. and Pran Kri- 
shna Goswami & others v. State of 
West Bengal and others (1985) Supp. 
SCC 222. It must now be taken as well 
established after these decisions that ia 
the absence of any other valid principle 
of seniority, the inter se seniority bet- 
ween direct recruits and promotees sho- 


uld as far as far as possible be determi- 
ned by the length of continuous service 
whether temporary or permanent in a 
particular grade or post (this should 
exclude pericds for which an appoint- 
ment is held in a purely stop-gap or for- 
tuitous arrangement) No doubt, there 
are certain observations in the two 
cases of G. P. Doval and Narendet 
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Chadha which seem to run counter to 
the view we have taken, but these deci- 
sions turned on their own peculiar facts 
and are therefore clearly distinguisha- 
ble and they do not lay down any rule 
of universal application. 

24. For all these reasons, the app- 
eal succeeds and is allowed. The judg- 
ment and order of the High Court 
quashing the impugned notification of 
the State Government dated December 
20,1978 making ad hoc promotions 
of the appellants and _ responde- 
nts Nos. 5-24 are set aside. Instead, 
we direct that the impugned order 
of the State Government making ad hoc 
promotions of 62 Assistant Engineers 
including the appellants and respon- 
dents Nos. 5-24 as Officiating Execu- 
tive Engineers will stand and they shall 
continue to function as such, subject 
to the terms and conditions contained 
‘nthe aforesaid order till the process 
of making appointments by promotion 
to these posts is completed. We hope 
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and trust that the State Government 
will strike a just balance between the 
competing claims of these 62 Assistant 
Engineers promoted as Executive Engin- 
eers on ad hoc basis, and persons like 
respondents Nos.1 and 2 appointed 
as Temporary Engineers on anad hoc 
basis who could at the most claim that 
they should be given the benefit of the 
period of service from April 21, 1975 
when they were recruited as Assistant 
Engineers through the Public Service 
Commission, provided they satisfy the 
test of eligibitity of 8 years’ experience 
in that class of service, while consider- 
ing the case of all eligible members of 
Class Il Service for promotion to the 
post of Executive Engineer in Class I 
Service in accordance with law and will 
complete the process of appointment 
within six months from today. 


25. There shall be no order as to 


costs. 
Appeal allowed. 
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